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Hollis v. Buckingham (a). 

# 


1823. 


C#N shewing cause against a rule for setting af'le judg- A similiter 

ment of non pros for irregularity, the que‘?tion was, ^ ■•ther yered; if not, 

the plaintiff, who had signed a similiter, was also bou.^ ''entuiedtJ s*ia 

deliver it. ■i^meut r 

pro«. 


Per Curiam.— According to the practice of the Court, 
as certified by the Master, the similiter should have been 
delivered. 

Rule absolute for setting aside the judgment, 
- * 1 'I 

upon payment of costs. 

« 

Campbell, for the plaintiff; Curxcood, for the defea<lant. 


(a) This, and the following cases, in Vol. II. in fonscqncncc of the 
ending at page 83, were decided inconvenient bulk which their iu> 
in Easter Term, but were omitted sertion v'ould haiic occasioned. 

(« 


VOL. 111. 


A 


1823. 





On 60i Ribr%’' 
nry, -pl^Dtiff 
tuokioat ft rulte 
to. dbcontinne 
his action upon 
payment of 
costs, to be 
taxed by the 
Master,and on 
the 7th, an ap< 
pointment was 
given by the 
Master, bnt 
the cos^vere 
not 
taxe 
iinti 
March, 

£9lh J( 
preceding, 
defendant, in 
that action 
sued out a writ 
against the 
plaintiff, for a 
malicious ar* 
rest, and filed 
his bill on the 
ath February, 
and it being 
objected that 
the latter ac* 
tion was 
brought before 
fhe first was 
le«*ally discon- 
tintfed.—Held 
in th^aicga- 
five, ami'that 
the discontiim* 
ance had, 
(upon payment 
of the costs) re¬ 
lation back to 
the Term when 
the rule to dis- 
eontiniie was 
pronounced. 


V ^ 

CASES, TN THE WENCH, 


^ Brandt 


Ca^e’ for a malicious arrest. At the trial before Ahhott, 
C. J., af tte Mi(l^esex adjourned Sittings after last Hilary 
Term, it w^s objeAcd on^ the part of the defendant, that 
the present' action had been commenced before the former 
of Peacockc' v. jBrtf«df/,*u{jpiTwhich it was founded, had 
been legally discontinued.* The facts, adtflitted were 
these:—^Tlie former action was commenced in Michaelmas 
Terra, 1820; on the 6th February, W)22, the plaintiff in 
that^ause - too!' out a rule to discontinue on payment 
oflUR^; an appointment was obtained *from the Master 
t(^tax on the 7tli February, but the costs were not 
in fact taxed until the vacation, namely, the 11 th March, 
on which day they were regularly taxed and paid. The 
writ in the present action was sued out on the 29th 
ary, and the plaintiff filed his bill “ on Friday, next after the 
morrow of the Purification ” beifg the 8th February. The 
question was, whether, under these circumstances the for¬ 
mer action was legally discontinucTl before the present suit 
was commenced; and under tiic directions of the learned 
Judge the plaintiff had a verdict, damages 15/., with liberty 
to tile defendant to move to enter a nonsuit upou the ob¬ 
jection taken. 

Gurney, on a former day in this Term, moved accordingly, 
apd having obtained a rule nisi, 

M'p^ryfltt^ow shewed cause, and contended, that tlie 
action was not brought too ,soou. The judgment of dis¬ 
continuance had been properly obtained in the Term, 
and though the taxation of the costs had not been com¬ 
pleted till the vacation, still it was a judgment of the 
Term, and when rendered complete by payment of the 
costs, had reference back to the day on which the rule to 
discontinue was first lajten out. The judgment of tUs- 


3 
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continuance, like,t;all other judgments,^ is pronounced in 
Term time, and when completed has reference back to 
the Tenn in which' it is prcniiounced. The rule to discon¬ 
tinue is the last proceeding in the cause anterior* to the 
taxation of the costs, and therefore it (bust relate to the 
Term in which the rule is taken out. This was the rule 
of practice, and this rule had been acted on in Bmtow v. 

4 0 

Heifwood (a), where the .evidence was precisely the same as 
in this case, and where Lord EUenboromh observed, that 
no other evidence could be expected. The Court stopped 
him, and called upon 

$ 

Gurney and //o/f, contrd. It is a rule in actions for a 
malicious arrest, that the declaration 'must state in what 
manner the previous action was disposed of, and if not 
proved to be determined in the mniinur alleged it is 
ground of nonsuit (A). Here the former action was not 
legally determined until the llthjUarc/i^ when the costs were 
taxed and paid, and consequently the present action being 
commenced previously tq that time, cannot be maintained. 
The form of the rule to dibcontinue in K. B. is It is 
ordered, upon payment of costSf to be taxed by the Mas¬ 
ter, that this action be* discontinued (c).” The payment of 
costs is a condition precedent, and therefore until thej^ are 
paid the action is not discontinued. The rulq to discon¬ 
tinue is not in its nature obligatory upon the plaintiff, but 
may be abandoned by him in its progress, in which case the 
defendant has no remedy but by forcing the plaintiff on, 
for no attachment will lie against him for not paying the 
costs, Stokes v. Woodeson id). It has been held, that a 
Judge’s order to stay proceedings, when the costs had been 
paid, was not sufficient evidence of the determination of 
the first action in order to support the second f Kirkv. 

(a) 4 Campb. 213. 1 Stark. Wiilva, .520. iStra. 114. Dongl. 

N. P. C. 48. S. C. 21.5. 2 T. R. 225. 1 Wms. Saiiiicl. 

(A) See Year Book, 2 R. 3. 9. pi. 228, 229 ; and 2 Selw. N. P. 1030. 
22. Dyer, 284.Yelv. 117. Hob. 267. (c) Tidd’a Forms, 268. 

10 Mod. 145. 209. Cilb. Cas. 163. (d) 7 T. R. 6. 

A 2 


ljB 28 . 

Buandt 

PSACOClIib 



4 


1823. 


BRANDI 
<■ •* 

Peacocks* 


CASESc IN THE K1NG*S BENCH, 

French (a); and tijat was a i^uch strciiger cai^e than the 
present, and a yiricty of case^ seem to shew, that the rule 
for a discontinuance does not cff itself determine the action, 
which is^ still considered as pending, and nray be pleaded in 
abatement to anotlie^action. They cited Hand v. Dinety(fi), 
Smith V. Smith (c), and Fucker v. Eastman (d), and relied 
upon Whitmore v. Williams (c), 

4 

4* 

pECi Curiam. —The cases cited on the part of the de¬ 
fendant do not support the principle contended for. The 
difference l^etween this case and Whitmore v. Williams is, 
that there the Conrt would not allow a plakitiff, by taking out 
a rule to discontinue, to arrest the defendant a second time 
before he paid the costs of the first action. That case 
proceeded to a certain degree, upon this principle, that 
until the discontinuance is complete, the former suit must 
be considered as depending, but when it is complete, it will 
relate back to the time when thp rule to discontinue was 
taken out; and if the costs are paid in the vacation, the 
judgment must be of the preceding Term. The question in 
this case is, whether, when the conditions of the rule to 
discontinue are complied with, the discontinuance does not 
relate back to the Term in which the rule was taken out. We 
are of opinion that it docs, and therefore this rule must be 
discharged 


Holroyd, J., said—When the costs were paid, the dis¬ 
continuance was to be considered as perfect. There was no 
subsequent nule after the payment of the costs to render 
the judgment complete. The rule to discontinue is the 
judicial act of the Court ; Uie rule authorizes the party to 
sign judgment as soon as the costs are taxed and paid, and 
1 think the proper way to enter the judgment, was to 
enter it as of the day when the rule to discontinue was 

{a) 1 Esp. N. P. 79. (e) 6 T. R. 765. .See Barnes 

(ft) 2Stra. 1220. I*. R. 252. 6 Price, 126. 7 Id. 

(c) 2 New R. 473, (ii). 674. 

(d) 11 East, 319, 
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pronounced^ The«[>arty would not have a riglit to enter 
it up until the costs were paid, but wlien paid, the rule o( 
Court became eifective. Timt is very different from the 
case cited, where the party, without getting the firSt judg¬ 
ment completed, brought anothei' action h the mean time, 
and then prayed to enter the diseontiniiance nunc pro tunc, 
which the Court would not allow him to do, but permitted 
the defendants to plead it^ abatement that the former action 
was depending. Tf in the present case, the action had^ been 
brought before the former suit was determined, that might be 
the foundation of a motion to set aside the proceeding's for 
irregularity, wliicli^would be a very different Question. Here 
the defendant, in the first action, had a right to enter up 
the judgment as of record on the day when the rule to 
discontinue was given, and the judgment being rendered 
effective by the subsequent payment of costs, I think this 
action was not brought too soon (a). 

• Uule discharged. 

(tt) Best, J., was absent. 




1823. 

Brandt 

_ • 

F BACOCSEa 


Pickard v . Dobson. 

On shewing cause against a rule for setting aside the After bail had 

allowance of bail, the facts were, that .after the bail had and"a*£»wsdf 

been opposed and allowed, it was discovered that one of disco- 

. . veredthatono 

them had, on a former occasion, been rejected for insufii- of them had 

ciency, but had since become' a person of property; and occasio^iTeea 

although he now swore that he had no knowledge of his 

having been rejected, though he 

^ ' had since be- 

come a person 

The Court said it was a very wholesome rule, that once the^Court^Mt 
rejected, always rejected, and therefore made the for* alioweuic!r 

Rule absolute. 


parke, for the plaintiff; and Chilly, for the defendant. 
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CASES|«IN THE KING'S BENCH, 


1823, 


Tlie King Crewi^ 


By 55 Geo, 3. O N*.shewing qfiuse ngainst a rule for (}iiashiug an order 

c. 68. 8 2 . the of Justices for divertincr and turning a footway, and for 

consent ici wri- ° , 

ting for turn- quashing an order of Sessions confirming the said order, 

must*be*under case was this:—^Th^ statute 55 Geo. 3. c. 68. 8.2. 

Bcal*of**thc”^ declares, that when it shall^ appear upon the^viewof any 

owner of the two jor more Justices, that any footway,* &c. may be di¬ 
land through , , 

which the new verted, so as townakc the same nearer, or more commodidus 
posed ”to*^'^be public, and the owner or owners of the lands through 

fore whcre*^^an fdotway, so proposed ,to be made, shall 

order of Jus- consent thereto by writing under his, her, or their hand and 

in'galr^tpatU or hands and seals, it shall be lawful by order of such 

was founded Justices, at some Special Sessions, to divert and turn and 
upon a con- ' ^ 

sent, signed stop up the same ; provided that in such case a notice in 
th^ aNonwy oif Writing shall be affixed at the pi acc, and by the side of the 

ties intcrLtcd* wheiicc the same is directed to be turned, 

and there be- and also inserted in one or more newspaper or iievvs- 

ing nothing to , . ii • i j • i 

bind the prin- papers published, or generally j:irciilated in the county, 

amTqna'^j- "here the parish in which siich footway shall lie, for three 

ed by this successive weeks after the making of such order: and a like 

Court after _ . ® 

confirmation notice shall be affixed to the dc jr of the church or chapel 

^ons.**^ An*or- every parish in which such footway shall lie, on three 

tier *this*^ stat" succcssivf Sundays subsequent to the making of such order; 

rannoj: be con- and the said several notices having been so published, the 

the Sessions said order shall, at the Quarter Sessions holden within the 

tiic*expiration where the footway shall lie, next after the expiration of 

of four weeks four weeks, from the first day on which such notice shall 
from the first . •' 

day on which have been published, be returned to tlic clerk of the peace 
the notices re- . j i j i • i i • i i • , i 

qiiired by law Open court, and iodgea«with him, and the said order 

published^**” shall at such Quarter Sessions be conhnned, 8tc.” The 

therefcA^e, order* in question was made on the 20tli J>cc/nier, 1822, 

where an or- . ... 

derwas made at a Petty Sessions, founded upon a consent in writing, 

a*path^aiid"no- Purporting to be under the hands and seals of the ow'ners of 
ticR thereof 

given on the 20lli Dccmber, and it wa* confirmed at Sessions on the I7lh Janmry 
Held irregular, and quashed. 
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I •# 

tlie lands through v^ich the new footway was proposed to 
be carried, But the*conscnt was in fact %igned and scaled 
by the attorney of owe of the^ parties interested, and not by 
that party himself; and there was nothing to shew ^hat he 
acted by procuration, or in a representative character. The 
order having been so made, and Uie notices thereof required 
by the act having been given, was confirmed at the next 
Quarter Sessions, which werfi holdbn on the l?th January 
last. An affidavit was produced, shewing that the attorney 
signing and sealing the consent had a power of attorney from 
Jiis client so to do, but that instrument had not been en¬ 
rolled at the Sessions. The question^ weri, fi*st, whether 
the originial order was valid and binding, having been 
founded upon a consent signed and sealed by the attorney 
only of one of the parties interested; and second, whether the 
order of Sessions confirming such order, was valid, having 
been made before the expiration of four w'eeks from the 
first day on which the noticas for diverting the footway had 
been published. 

Scarlett, F. Pollock, *;md Sir Gregory Lewin, shewed 
cause against the rule; and Puller^ contra, was stopped 
by the Court. 

Pek Curiam.— -We are of opinion that both the orders 
must be quashed. As to the original order for diverting the 
footway, we think that the consent should have been signed 
and sealed by the parties personally interested, or by a 
person who appeared to be duly authorized, to bind them. 
Here the consent is signed and scaled by an^ttqrney, with 
his own name and seal, and there is nothing to shew that 
those acts were done for and oR behalf of his principal. It 
is true, that the principal has now made an affidavit of his 
having executed a power of attorney, authorising his attor¬ 
ney to act for him, but that instrument not having been 
enrolled at the Quarter Sessions, there is nothing to give 
validity to the order. The public are to look to the records 


1823. 


The Kino 

«. 

CRfiWE.» 
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CASE$.IN THE KING’S BENCH, t 

of the Quarter Sessions for authentic ^yidence^ that all the 
requisites of the act 6f parliament have been complied with. 
The act requires that the conrent shal! be under the hand 
and seal of the 4 )arty over whose lands t\|e new path is to 
pass, and when ifeit requisite has been complied with, the 
public are effectually secuied in the enjoyment of the new 
footway; but if there is nothing but the signature and seal 
of the person who happens 4o b^ the solicitor^or attorney 
of the party really interested, and he executes in his own 
name, and not iii the name of the principal, the public have 
not that security which the legislature intended should be 
given; and thdre being nothing before,,us to supply this 
defect, it is quite clear that the original order for diverting 
this way is bad. But supposing the original order to be 
valid, still, the proper steps have not been taken” to render 
it binding. The statute requires three distinct species of 
notice: first, a notice at the place whence the footway is 
directed to be turned; second, a notice in the newspapers; 
and third, a notice at the church door ; and then it requires 
that such notices having been so published, the order for the 
purpose of confirmation, shidl be returned to the clerk of 
the peace at the Quarter Sessions holden next after the ex¬ 
piration of four weeks from the (.first day on which such 
nottces shall have been published. Now, here the order is 
made on the 20th December, and it is confirmed at the 
Sessions held on the 17th January following ; consequently 
four weeks have not expired from the first notice of the 
order to its confirmation. It is a matter of great import¬ 
ance that full effect should be given to every one of the 
provisions contained in the second section of this act of 
parliament, and there having been this material omission, it 
appears to us that the order of Sessions as well as the ori¬ 
ginal ofder must be quashed. 


Rule absolute. 
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1823. 

The King v, Tlip Inhabvtants of B^ekswell, 

* * 

Two Justice^ by their order removed, JoA» M6<^Aea*, 

from BerkswelL in the county of Warwick to Holy Trinity, a leaBeboW 
* lie’ cottage, Icav- 

in the city of Coventry, and itpon appeal the aessions i„g hi, 

quashed the order, subject to the opinion of this Court on him 

• * * stirvivine. The 


the follovping case 


surviving. The 

- o • ^ wife obtains 

Previous to thfi residence in Berkswell, hereinafter men- letters of ad- 

. 1 i • TT 1 rn • -M T lonQ ministration, 

tioned, the pauper was settled in Holy irpiny. in loUo, makes no 

under the provisions of an Inclosure Act, a lease' for 

thirty-one years was granted by the lady ctf the manor, to 

one Thomas Hands, of a cottage, situate in Berkswellj at of the dangh* 

the annual rent of one shilling. Hands was residing in the p ™mh*sion^*of 

cottage at the time of the lease, and continued to do so thc^administra- 

afterwards for upwards of a year, when he died intestate, possession of 

leaving a widow and three daughters, one of whom was j |,g i,jg 

married to the pauper. Letters of administration were 

granted to the widow, bUt no distribution made of the in- some years, 

testate’s effects. After the death of Hands, his widow come charge- 

lived in the cottage for ahout two years, and upwards; one 

of the other daughters with her husband resided there, for paying any 

® j f 'f rent, which dii- 

two or three years more, and then the pauper and nis wile ring that time 

came and resided there for some years, and until the period 

of their removal, with the permission of the widow, she tnxHeld, 

,4 m flldC Ind Pllll* 

occasionally helping them, and always paying the annual per had not 
.... ,111 T'l such an estate 

rent of one shilling reserved by the lease, ine pauper premi. 

never paid any rent, either to the widow or the lady of 

the manor. The question was, whether by such residence 

the pauper gained a settlement in the parish of Berkswell, veyanoe, and 

Ulic Sessions, subject to the qpinion of this Court, thought 

that he did, and quashed the or*dcr. 

iiienl^by an 

Scarlett and Readerp in support of the order of Sessions, residence of 
contended, that the pauper had such an equitable estate in fotiy days, 
the premises in question, that a Court of Lquily would Inue 
decreed a conveyance and clothed him with the legal title. 
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The King 

V, 

The 


1823. therefore his residence for forty days gained him a set¬ 

tlement, upon the 'principle that a manVannothe removed 
from his own estate. It mitht be trut that the widow of 
iNHABiTitNTB upoo his death, had the legal estate vested in her, 

WEu!'*" ***'*^^ must considered as subject !o the statute of 

• Distributions, 22 & 23 Car. 2. c. 10, under which she would 
have only a right to one third, the remaining two thirds 
being vested in her dang;htersf one of M'honi the pauper 
married. He therefore had an equitable interest, and a Court 
of Equity would have decreed a conveyance and clothed 
hkn with a lcga\ title. Upon this pMiiciple he was irre- 
moveable far fprty days, and therefore gained a settlement. 
They cited Rex v. Natland (a), as an iiuthority in point. 
In that case one of several persons entitled to a distribu¬ 
tive share under a bequest in a will of property, (thereby 
expressly devised to be sold, and the proceeds divided,) 
having resided before, he was considered irremoveable during 
that time, and consequently gained a settlement. There 
was no sound distinction between# that case and the present, 
and as the pauper had an equitable interest in this property, 
it followed that he was settled in BerkswelL 


Nolan, (with wljom were Holbech and Goulburn,) contrA. 
Tlip pauper’s residence was under a mere parol licence to 
occupy, and he had not such an equitable estate, that a 
Court of Equity would have decreed a conveyance and clothed 
him with a legal title. Here Hands*s widow being adminis- 
tatrix had the legal interest in the premises, and she alone 
could gain a settlement, and not any person who might be 
beneficially interested in the distribution of the intestate’s 
estate by force of the statute. The point decided in Rex v. 
Natland, was merely, that tKe opinion of a Judge of assize, 
is final pn a case referred to him by consent of the parties, 
but the Court did not go into the question upon which the 
opinion of the single Judge was given, Rex v. Standon (b), 
clearly recognizes the principle upon which this case is tq 
(a) Burr. S. C. 793. (ft) 2 M. & S. 467. 
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be decided, ^here VJrd Attenborough draws a distinction be- 1823. 
tween a legal or equitable eltate, and a mere licence by 
parol to occupy; ani Le BlcAtc, J., held, that a man must 
have such an equitable estate, as would be perfected in him by lNH4aiTA.NT9 
the intervention of a Court of Equity to enable him to gain ^ell. 
a settlement. In Rex v. Widsworihy (a), which case is re¬ 
cognized in Rex v. Cold Ashton and Rex v. North 
Curry (c), it was held, tliat one of several, enfitled in dis¬ 
tribution, and nof the administrator, by a residence of^forty 
days upon part of the intestate’s estate, d^d not acquire a 
settlement, i^lthough in Rex v. Horsley (d), it was' de¬ 
cided, that a sole pext of kin, residing,* gaiited a*settlement, 

Lord Ellenborough drew the distinction, that she was at 
any time entitled to be clothed with the legal title, yet that 
it would be diflferent, where several were equally entitled. 

The present case is distinguishable from Rex v. Off- 
church (e), and Rex v. Holm East Waver {f), because in 
those cases the cestui que ’trusts, resided, with permission 
of the trustees. So is this case distinguishable from Rex v. 
Wivelingham (g), because there the cestui que trusts under 
a will, took a conveyance of Uie estate (directed by the will 
to be sold, and the proceeds divided between the pauper and 
three others,) and the 4 )auper having afterwards resided, 
there was no doubt he thereby gained a settlement ;*but 
here the pauper’s residence was merely under a parol li¬ 
cence, and a Court of Equity could not have given him any 
legal title. 

Abbott, C. J.—I am clearly of opinion there was not 
an equitable interest in this case, which would have en¬ 
titled the pauper to say to the administratrix, “ 1 shall come 
and live in this place, and if you do not allow me so to do, 
a Court of Equity will enforce my title.” llie pauper had 
no such right. He was entitled indeed, in right of his wife, 

(а) Barr. S. C. 109. (c) 2 Const. .WO. 

(б) Id. 44 . 4 . (/) 16 East, 1^7. 

(c) Cald. 1ST, {jf) Doug. 7oU. 741. 

(d) U East, 40j. 



CASEfi.lN THE KING’S BENCH, 

1823. to call upon the administratrix to giv(| account of the 
estate and effects of the intesdte, but it might have turned 
^ out that she had paid mucl^fnore thin the value of this 

Inhabitants tenement in disqfiarging her husband's debts, and in that 

would ha^ had nothing. 


Bay LEY, J.—In Rex v. Toddington (a), which is the 
latest case u'^on this head qf settlement, the beginning of 
Lord^ Ellendorough's opinidh is, 1 thinR, decisive upon 
tliis subject. Lordship says, “ This is not an estate so 
clearly equitable, that a court of law can presume that a 
court of eqliiity would, if applied to, clothe the party with 
the legal right to it.” That paragraph shews in' what case 
an equitable interest shall give the party a right to be con¬ 
sidered as gaining a settlement in right of it; and my Bro¬ 
ther Holroydt in giving his judgment in that case, says, "An 
equitable estate is very different from an equitable right to 
have a conveyance of the legal estate.” In this case it 
seems to me, that the pauper had'^no right at all to go into 
a court of equity to have a specific portion of this estate 
decreed to him, or to be admitted to reside upon the pre* 
tnises. 


HoLROYD, J.—I am of opinion that the pauper, in this 
case, had not any equitable right to enjoy the property in 
question. He was entitled to his wife’s share, assuming 
that the testator’s effects were sufficient to pay it, but I 
think he had no right to enter^ and take possession of the 
cottage without the assent of the administratrix, nor even 
then, if she disposed of the possession, without reserving the 
powers given to the ordinary^iuider the statute of Distribu¬ 
tions (6). 

‘ Rule absolute for quashing the 

order of Sessions. 


(<} iB.&A. 5ti0. 


(h) Beslf J., was absent. 
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The Kino ». ^iTie Iniia^iiitants of* Cherry 
Willingham. 


1823. 


By an order of two Justices, JfilliamBoulding and his A pafiperwaa 
A’ife and children, were removed from the parish of Hough- ground^keep- 
inif in the parts of Kesteven* tp tfie parish of Cherry WiU master "agreed 
lingham, both in the county o(*Lincoln, The Sessions, on to give him 
ippeal, confirmed the order, subject to the opinion of the wages, a cot. 
Court upon the follov^ing case • * and\hejSJt* 

Previous to the 1st jH«^, 1817, the paapei^ Matthew g”, 

Bouldingf had gained a settlement by hiring and service in cow, for his 
the parish of Cherry Willingham, and on that day contracted gnj the'^smn 
to become the ground-keeper of John Bill, in respect of his 
farm at Hougham, on the following terms;—His master was profits of an- 

. •/.<. . ., • ‘“•‘er cow, in 

to find a cottage on the farm for the pauper to reside in, consideration 

with his wife and family, toT give 201. wages, and to depas- and Maintain? 

ture for the pauper two c?>ws upon the farm at Hougham; in the 

^ ° cottage two 

the whole profits of which cows were to be taken by the of his master’s 

pauper (as hereafter explaiiied), jvho, in consideration thereof. The contract 
and of 28/. per annum, to be paid to him by the master, in 
addition to the above w^es of 20/., was to maintain two 
servants in the cottage wherein pauper and his wife thid which the two 
family were to reside during the said year. The pauper re- partured*^be?ng 
sided under these terms in Hottgham during the year, taking 
the whole profits of the cows, receiving his wages, the al- gained a settle, 
lowance of 28/., and maintaining the two servants. The ing°atcnement 
contract was an entire contract. The master agreed to give 
the pauper 20/. a year, a cottage to live in, and the joist statute, 
and whole profit of one cow, for his own services, and 
the sum of 28/. and the joist* and whole profits of an¬ 
other cow, in consideration of his (the pauper’s) lodg¬ 
ing and maintaining in the cottage two of his (IlilCs) 
labourers. The annual value of the lauds on which the 
two cows were depastured exceeded 10/., but would not 
be of that value if one cow only had been kept; that 
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CAS'^iS IN THE king’s BENCH, 

is to say, the aennal value the agictment. of two cows 
upon the land in question fvould be ^vorth 10/, but if one 
cow not worth 10/. a year. 

The case wa^argued on a former day, when 

S. M. Phillips^ in support of the order of Sessions, con¬ 
tended, firs|, that it wai appajent upon the face of the case, 
that the pauper had no intejest w4iatever in one of the cows, 
and ^consequently the value of the tenement, even if this 
qpuld be considered as a tenement, wgs insuflScient to confer 
a settlement. It was quite clear that the produce and pro¬ 
fit of one of the cows was expressly applied to, and received 
by the other two servants of the pauper’s master, and in no 
degree concerned the pauper himself. The profit indeed passed 
through his hands, but that was merely for the convenience 
and on account of his master, and not with any view to his 
own personal participation or benefit. But secondly, this 
was no tenement within the mearing of the statute 13 & 14 
Car. 2. c. 12. It was very distinct in its nature and cha¬ 
racter from all the cases of this kind, and the Court would 
not strain either the law or common sense, in order to ex¬ 
tend the principle of those cases, the operation of which 
had been already more than sufficiently extensive. 

Scarlet! and Balgup, contra. There is a sufficient rent¬ 
ing of a tenement to confer a settlement upon this pauper, 
both as respects the nature and the value of the tenement 
in question. There is one entire contract here between the 
parties. Tke pauper is to be ground-keeper to Mr. //?//, 
and is to discharge the duties of that situation, and to main¬ 
tain two other of his masler’s labourers; and in payment, 
he is to receive a house to live in, the profits of two cows, 
and so much yearly wages. How can it be contended, that 
this is not talcing a tenement within the meaning of the 
statute ? He has the depasturing of the cows in propria 
jure. It has been held, that the renting a dairy, or the 
renting a rabbit-warren, is a good tenement, and will confer 
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a settlement^ Rex %^Piddletrenthide(a ); ^hat a cattle^ate is 
a tenement 'within ^le meailiilg of the st^itute, Rex v. 
Whixley (b)\ and that occuj^ation, in reward of service as a 
herdsman upon a common, was a good renting of a tene¬ 
ment, R^ V. Melkiidge (c); all which are much slighter 
cases, and much more equivocal in their nature than the 
present; and therefore, upoq all tl^se authorities, the tene¬ 
ment here is quite suffieient In its nature. Then, as re¬ 
spects tlie value, the case is equally clear in favor ef the 
settlement. There is no distinction between the one cow 
and the other, as to the terms upon whicl^ they were 
taken by the pauf^r, or the manner in whicfi the produce of 
them was to be applied. He was to receive the produce of 
both, arising in loco ccrto, and to apply it as he thought 
fit. There was no special application of any part to the 
maintenance of the labourers; and the pauper had precisely 
the same interest in the land in respect of one of the cows 
as he had in respect of^the other. By the very finding of 
the case, therefore, the value is more than sufficient. If 
any authority were wantiqg upon this point, Rex v. Miii- 
ster (d), is precisely in point, ahd is conclusive of the pre¬ 
sent case (e). 


1823 . 

The Kmo 

V. • 

Cherry 

WlLLlNQUAlf* 


The Court took time to consider of the case, and judg¬ 
ment was now delivered by 


Abbott, C. J .—"We have considered of this case, and 
we arc all of opinion, that the pauper has acquired a settle¬ 
ment in the parish of Houghanif and therefore that the 
order of removal was wrong, and the rule for quashing it 
must be made absolute. The tenement in question consisted 
in the depasturing of two cows. The case found that the 
annual value of the land upon which the cows were de- 


(а) 3 T. R. 772. 

(б) 1 T. R. 137. 

(e) Id. 598. 

(<l) 3 M. & S. 276. 


(c)Vidc Rex v. Sutton St. Ed- 
mundSj ante, vol. ii. 800, and Rex 
V. Tisburjif 2 Nol. P. L. 17. 3d 
edit. 
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"WSS. |>a8tured would have been under 10/., if^uly one of the cows 

The Kino exceediyd that sum if both 

V, cows were so kept. It was therefore contended in support 
Willingham* order, tha£ though the depasturing of one of the cows 

might be considered as a tenement, yet that that of the 
other could not. Now it is found, that the contract be* 
tween the jparties was pne eptire contract. The master 
agreed to give the pauper ^0/. S/-year, a cottage to live in, 
and die joist and whole profits of one cow, for his own 
services; and 28/. a-year, and the joist and whole profits of 
another coyir, in consideration of his lodging and maintain* 
ing in his cottage two of his master’s labourers. The ques¬ 
tion to be determined arises in relation to the latter cow. 
By the terms of the contract, the master is to have no.part 
of the [produce of either of the cows, and that produce 
therefore must have formed a part of the value which was 
to be given to the pauper in consideration of his services, 
and whether the pauper was to b(^ paid in money, or in any 
other manner beneficial to himself, is perfectly immaterial. 
We therefore think, that the dififer^nce, as to the depasturing 
of these two cows, as collected from the terms of the con¬ 
tract, does not amount to any legal distinction, and we 
cannot therefore say, that the agistment of the latter cow 
was not a tenement within the meaning of the statute. 

Rule absolute, for quashing the Order of Sessions. 


The King v. The Inhabitants of Haowobth- 

INGHAM. 

4 . 

The lord of a By an order of two Justices, Edward Turner and Jane 
"licence in and their children, were removed from Stainton by 

r''w"ahou8 Tjungworth to Hagworthinghanif both in the county of 
on the waste, 

which he built accordingly, and sold it to B., who again sold it to T. for 301. T. occu¬ 
pied the house for five years, and paid annually one shilling to the lord, and then re-iold 
it for 341.Held, that T. did not purchase such an estate or interest, either legal or 
equitable, a» to gain him a settlement by virtue of 9 Geo. 1. c. 7. s, 5. 
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Lincoln^ ^he ^sions on appeal ^con6rmed the order, 1823. 

subject to the opii^ion of tin)* Court, upo* the following 

case:— v. * 

In the year 1798, certain commissioner!, in pursuance of 
an act of parliament for the inclosurc of the parish of Hag- • 
worthinghamf made their aw'ard, and allotted to the Earl of 
Manvers, as lord of the n^anor of Hagworthingham, an 
allotment as a full compcnsatiop for his right and interest in 
or to the soil of the open fields and commonable and trastc 
lands within the said manor of HagwortMngkam. In the 
year 1809, one Thomas Goodwin applied to^Loi^ Manvers, 
through Mr. De Mrun, his Lordship’s agent, for leave to 
build a house upon the waste in the parish of Hagworthing¬ 
ham. Lord Manvers gave him in writing, full and free 
liberty to build a house on the place in question. Goodxnn 
built there, on the waste by the road side, in the same year, 
a blacksmith’s shop, which, tyvo years afterwards, he sold to 
one Bailey, who sold it soon afterwards to the pauper for 
30/. No deed of conveyance was executed to the pauper. 

The pauper converted the ^hop into a dwelling house, where 
he resided during five years, ancf then sold it to one Wright 
for 34/. The pauper continued to live therein, as tenant to 
Wright, for two years loilger. During the rive years llv»t 
the pauper resided as owner of the house, he paid one 
shilling a-year to Lord Manvers, as lord of tin! inuuor. 

The surveyor of the highvvajs once demanded this one 
shilling to be paid to him, but it never was so paid. On 
the pauper quitting the house, Wright went to live there, 
and it is let by Wright to a tenant for 2/. lOs. j-year at the 
present time. 

The case was argued on a former day, by 

Nolan and Vatteson, who, in support of the order of 
Sessions, contended, that the pauper was the purchaser of 
an interest either legal or equitable for 30/. in the parish of 
Hagworthingham, and thereby gained a settlement, within 

VOL. III. 


H 
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ld23. the meaning of of«d Qea. 1. 7. s. S.f^They cited Rex v. 

Buitertania), ^Rex v. Ca/oirl ft), Rexf-x, Garway {c), Rex 

' V. ▼. St, Mary, Whitechapel (d), and Rex ▼. Hornchurch (e). 

Hagwosth- ' t 

laasAM. ^ 

Balguy and Clinton, contrd. The pauper had no better 
tkle than Goo^hvin, and if the lattm* had no legal or equit¬ 
able estate in the parish): no settlement uras gained. Origi¬ 
nally Goodann had no more, than'* a permissive occupation, 
or licence to build. He bad no interest in the land, and 
therefore he could convey nothing to a purchaser. The 
pauper’s title, depends entirely upon the interest vrhich 
Goodtnn bad, and as the latter had libthing but a bare 
naked possession, vrithout title, no settlement conid be 
gained by the pauper’s purchase. They relied upon Rex 
V. Homdon upon the Hill (/), as being expressly in point. 

The Court took time to conrider the case, and 

# 

Aubott, C. J., now gave judgment.—We have con¬ 
sidered of this case, and are of opinion, that the pauper 
did not gain a settlement in the parish of Hagmrthingham, 
and consequently the rule for quashing the order of Sessions 
must be made absolute. It was contended in argument, 
that when a party has an estate in a parish for which he has 
paid an iV:tual consideration of SOI., his occupation of that 
estate enables him to acquire a settlement; and there was 
some discussion as to the nature of the estate by the pur¬ 
chase of which 'U settlement could be thus acquired. But 
on the authority of Rex v. Homdon-on^the-Hill, we are of 
opinion, that no estate ^or interest in the land was pur¬ 
chased by the pauper in 'this case. It appears upon the 
statement of the facts sent us by the Sessions, that the 
pauper, after his purchase, paid one shilling per annum to 


(a) a T. R. 554. 

(«) Burr. S. C. 632. 


(if) Barr. S. C. 55. 
(c) 2 B. & A. 1S9. 
C/‘)4M.5cS.56S. 
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Lord Manvtrs, as Vrd of the|inanor, d^ribg his occupation; 1823, 

bufc it does not appetr that such payment was made by 

the person who originally erected the building uppn the * 

waste ; and therefore, though the pauper ^ay possibly have Haowortu- 

acquired the character of tenant from year to year to Lord * 

Manvers, he is still without any interest in the land derived 

either from Bailey or Goodain, hie predecessors, because 

their erection and, occupation (h the house under a licence 

from the lord, does not amount to any legal estate Arhat- 

ever. We think the present case is precisely similar to .that 

of Bex V. Homdonron-the-Hill, and must Ije governed in 

principle by it; and that case clearly decided, that a mere 

licence to build on the waste does not convey a grant of any 

estate in the soil, legal or equitable. The observations of 

Lord Bllenhorough in that case are very decisive. He says, 

** We cannot take into our consideration what it maybe 
conjectured a court of equity would determine in this case. 

Perhaps a court of equity might interfere, but can we say 
with certainty that it would } We ought to, see that the 
party has clearly an equitable interest, and not merely such 
a claim as might possibly induce a court of equity to inter* 
pose in some way or other. 'Fhis was a mere personal 
licence. The pauper herd never had a more perfect estele 
than the licence gave him, that is, a permission to occupy.*' 

Upon this authority, therefore, and upon the ground that 
there was no purchase in this case of any estate or interest 
in the land or the building, we are of opinion that no set* 
nieiit was acquired by the pauper. 

Rule absolute for quashing the Order of Sessions. 
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By the Man¬ 
chester and Sal¬ 
ford Paving 
and Lighting 
Act, 32 Geo. 3. 
the tenants 
and occupiers 
of all messu¬ 
ages, houses, 
warehouses, 
shops, cellars, 
vanits, stables, 
coarh-houses, 
brew-houses, 
and other 
buildings, gar¬ 
dens, ganlen* 
ground, and 
other tene¬ 
ments with¬ 
in the same 
towns, arc li¬ 
able to be 
rated for the 
purposes of 
the act. Under 
this act the 
Manchester and 
Salford Water 
Works Com¬ 
pany are not 
rateable as oc¬ 
cupiers of a 
tenement, in re¬ 
spect of their 
water pipes 
carried under 
ground, for 
supplying 
those towns 
with water. 


The King v. The CoMPA*Nff of PiAiprietors of the 

h^ANCHESTEu and Salford Water Works. 

* • 

This was an appeal against a rate made by the commis¬ 
sioners of police of Manchester and Salfordf upon certain 
water pipes^ trunks, and'other«apparatus of the defendants, 
used by them for supplying*those towns yvith water. The 
Sessifins on appeal confirmed the rate, subject to the opi¬ 
nion.of the Court, upon the following case : 

The defendants are a body corporate and politic, and by 
stat. 49 Geo. 3. c. 192 . s. 52. are empowered to make and 
maintain the necessary works and apparatus for supplying the 
towns of Manchester and Salford with water. They have 
an office and yard in the town of Manchester j which tliey 
rent from the owners thereof; and they have also main 
pipes running through many of the streets of Manchester, 
from which service pipes convey the water to the several 
dwelling-houses of the persons whom they supply. By 
sec. 55 of the same statute, inliabitants wishing to have 
water from the defendants' works, are authorized, with the 
consent of the defendants, and with the consent of the 
ovfiners of the premises through which the pipes shall pass, 
at their own expence, to open the ground between the main 
pipes aiih their houses, and to lay down pipes communi¬ 
cating from the one to the other, upon payment of certain 
yearly rates to be agreed on. And in default of payment 
thereof, the dcfjpndants are authorized to remove the pipes, 
and to recover the arrears by distress and sale, the pipes to 
be restored to the persons who originally provided them. 
By stat. Q Geo. 4. the de^ndants are compelled to furnish 
a sufficient supply of water, in the manner directed by the 
former acts, to every inhabitant occupying a private dwelling 
house, or a part thereof, in any part of the said towns, for 
the use of his family, at certain annual rates therein spe¬ 
cified, and varying in proportion to the rent of the houses of 



TRINITY TERM, EOURTlf *GEO. iv. 21 

the inhabitents, V^. per aiuiiini beipg 'the maximum, and 1823. 

12s. per annum t!\e minin4jti of such rates; and when 

water is supplied for any other purpose than the consump- . 

tion of private families, a further rate tojbe paid according 

to agreement between the parties. In practice, the service Vorks. 

pipes are sometimes put in by the company’s plumber, and 

sometimes by the persons who receive die water. Some* 

times the tenant bears tin exp^nce of the service pipe from 

the main pipe to his premises, and sometimes the Company 

pay it for him, and charge him a per centage in addition to 

his water rate ; but the tenant always bears the,expence of 

the pipe within his own premises, ^lie Company have 

stop cocks in the different streets, to regulate the direction 

of the water, and in case the consumers do not pay their 

water rate, the Company may, and sometimes do, w'ithdraw 

the supply, by cutting off the service pipes. By 32 Geo. 3. 

(an act for cleansing, lighting, and watching the streets of 
Manchester and Salford^ certain commissioners arc (by 
.sect. 39) authorised once in every year to ascertain the sums 
to be raised by rates or assessments upon the inhabitants, 
and to raise such sums by rdtes or assessments upon all 
tlic tenants or occupiers of all messuages, houses, ware¬ 
houses, shops, cellars, vaults, stables, coach-houses, brejv- 
houscs, and other buildings, gardens, garden-ground, and 
other tenements, situate, standing, lying and being .Vithin the 
said towns respectively, according to the annual rent or 
value of the same respectively.” In pursuance of this 
clause, the Company were duly rated in respect of ihcir 
office and yard in Manchester, in which assc'^^sment they 
have acquiesced; they were also further rated “ in respect 
of your pipes, trunks, apparatu.*^ works and tenements in 
ihe township of Manchester, for and concerning the convey¬ 
ance and supply of water in that township, and the profits 
arising therefrom in the same township, 33/. 135.” The 
Company have no property in the township of Manchester, 
except that specified in the assessment: their reservoirs, 

.engines, and engine-houses being in the township of Besicick, , 
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CASEgr'^lN THE KING’S BENCH, 

Against this latter assessment ^he Comfi^^'iy app^ealed. The 
Sessions were pf opinion, the de^ndants were, under 
the above circumstances, to be considered as beneficial oc¬ 
cupiers of the pipes, &c. mentioned in the assessment, aiiid 
confirmed the rate. 


This case was argued \iefore Jiayley^ i; Holroydf J., and 
Be^f J., at the Sittings held at Westminster after last Hilary 
Term. 

( 

J. WilliamSf StarJHe, Armstrong, and Courtenay, ai^ued 
in support of the order of Sessions, and. cited Rex v. The 
Rochdale Water Works {a), Rex v. Macdonald {b), Rex v. 
Nicholson (c), Rex v. Bell {d), and Rex v. JoUiffe (e). 


CoUman argued contra, and cited S Rol. Ah, 57* 1.7. 12. 
Com, Dig, tit. Tenement, E. 2. Rex v. Bell. Rex v. Jo/- 
liffe, Hollis v, Gol^nch(f). ^'he Duke of Newcastle v. 
Clark (g). Atkins v. Davis (A). Stanley v. White (i), and 
Rex V. Bath (A). 


The Court took time to consider the case, and the judg¬ 
ment was now delivered by » 


Bayiey, j. —^Tlie question raised for the opinion of the 
Court in this case was, whether the Company, in respect of 
their pipes, trunks, and other apparatus for supplying the 
towns of Manchester and Salford with water, were liable to 
thi'payment of rates, under the 32 Geo, 3., as the occupiers 
of the water-way; or, in other words, whether their occu¬ 
pation of that watcr-wayv was to be deemed a tenement 
within the meaning of that act. By the 39th section of that 


(а) 1 M. & s. 634. 

(б) IS East, 324. 

(c) Id. 330. 

(d) 7 T. K. 398. 
(*)2T. R. 90. 


(/)Ante, vol. ii. 316. 
(^) 2 J. 11. Moore, 666. 
(A) Cald. 315. 

(i) 14 East, 332. 

(A) Id. 609. 
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act, ** the ^eniHEi^eiid occuoiers of all /neawi^es, liouaes, tB23. 
warabouaes, ehope^ cellaral i^aults, 'stables, coacb-bouses, 
farewrhouses, and other buildings, gardens, garden^round, 
and other tenen^ients,” are made liable toJbe rated. •It does ®**5^^“iJ** 
not adopt the lai^uage of the 43 Eliz, *c. 2, luid and Woams. 
houses,” but it confines itself to the various kinds of pro> 
perty which I have specified; the word ** land ** is no where 
to be found, but the wofd ** tenement ** is used; and there¬ 
fore the decisions upon die statute of EUzahethyiT^ not 
apply to the present case, unless the wcard ** tenement ” 
here used, is to be construed as equivalent to, or compre¬ 
hended in, the wqird ** land.” This is ifti ac{ ** for cleansing, 
lighting, watching, and regulating, the streets, lanes, pas¬ 
sages and places within the towns of Manchester and Sal¬ 
ford, and for widening and rendering more commodious, 
several of the said streets,” &c. One of the chief objects 
of the act, therefore, was clearly to provide for the proper 
security, peace, and accommodation of persons dwelling in 
and passing along these towns, and the rate is to be made 
upon those persons, namely, upon “ the tenants or occu¬ 
piers of any messuage,” &c. there situate. It is observable, 
that wherever the word ** tenement ” occurs in the act, it is 
invariably associated with some other term denoting a hmhU 
ing of some kind or other. In the 39th section, which'di¬ 
rects the commissioners to ascertain the sums to,be raised 
by rates or assessments, {md enumerates and describes the 
persons upon whom these rates are to be made, the word 
** tenement ” occurs; but in what connexion ? ** Other 

buildings, gardens, or garden-ground, and other tenements.” 

By the 40th section, the demand of the rate is to be left at 
“ the dwelling-house or tenemqpt ” occupied by the person 
rated. The 41at section recites, that ” several messuages, 
dwelling-houses, 8cc. in the town, ars let out in lodgings and 
tenements to different tenants,” and provides, that ” every 
such messu^e and dwelling-house, or tenement,” shall be 
liable to a rate. These are the principal instances in which 
tile word tenement ” is used in the course of the act, and 



34 


CASEI^lN THE king’s BENCH, 


1823 . 

The Kino 

V. 
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Water 

Works. 


from these instanccvs, consid^irg the maiij(^est object of the 
act, and the association in v^bf'h we this word, we are 
to consider in what sense the legislature intended to use it, 
and hdw it ought properly to be applied. The constant 
omission of the general and obvious word ** land,” and the 
introduction of the terms ** gardens or garden-ground,” 
clearly impl^ that land iff general was not intended to be 
made the subject of the rat€. T)ie object of the act was 
to give protection and security to the in(iabitants in their 
persons and their property; and therefore houses, and any 
species of property appertaining to residency and to trade, 
are carefully enumerated, and arc reasonably made the sub¬ 
jects of the rate, because they partake of the benefit af¬ 
forded. But why were gardens and garden-ground to be 
included, if land in general was not ? I’or this very sensible 
reason: garden-grounds in the immediate vicinity of a large 
and populous town are an extremely valuable species of 
property, and are also extremely^ open to depredation and 
injury, and the improvement in lighting and watching these 
towns would be the means of affording very important pro¬ 
tection to property of that 'nature in their neighbourhood, 
and would therefore properly render such property the sub¬ 
ject of charge. Gardens and garden-ground, therefore, 
with reference to this act of parliament, are properly dis¬ 
tinguishable from land; while land in general, and particu¬ 
larly pasture land, and other species of real property, such 
as are included under that general denomination, arc as pro¬ 
perly comprehended in the statute of Elizabeth, as affording 
large incomes to the proprietors, 4nd consequently supplying 
the means of contribution towards the public expenditure. 
But these latter kinds of lap'ded property are omitted in this 
act of parliament, because they can derive no important 
protection or equivalent advantage from the improvements 
which it is the object of the act to effect. We are there¬ 
fore of opinion, that the word ** tenement,” as used in this 
statute, is not equivalent to the word ** land ” in the statute 
Qf Elizabethf and that the property in question is not q 
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t€ tenement’^ with^i the plain a|d fair meting of the legis- 1828. 
lature in this statute! and coasequentl^ is not liable to the 

, I—* 1 • I .1 . .% *lh6 KlNt^ 

pftyment of this rate* l^or tuese reasons we think that the 

order of Session^ confirming the rate upop the defendants, ***^jI^®kJ**^ 

must be quashed, * ■ Works, 

Order of Sessions quashed. 


English v. Caballero, 


and Wife. 


TThE defendant’s wife having been arrested alone, upon Where the wife 
* _ , ofa foreign 

a bill of Middlesex issued against both, .fbr a debt con- ambassador’s 
... .T • I*" secretary w'as 

tracted by her before marriage, a rule nisi was granted on a arrested upon 

former day, for. quashing the writ, upon an affidavit of the 

husband, stating that before and at the time the writ was is- band^and wife, 

sued, he was in the actual employment of his Excellency the f„sg,| 

ambassador of his Majesty the King of Spain to this country, 

who had been acknowledged and received as such) as se- husband swore 

cond secretary to the said embassy, and that his employment at tlic time of 

as such secretary consisted in writing dispatches and other 

official documents and communications for his said Excel- tual cmidoy- 

lency, in which deponent had, since ins residence in tins ambassador, 

country, been coustantly^employed, and was in daily attend- attendance ^ 

ance.upon his said Excellency; and that deponent was no\ a jjJ” 

trader in this country within the intent and meaning of the patches and 

other ofRcial 

laws relating to bankrupts, documents. 


Campbell now shewed cause, and contended, first, that 
the rule sought too much, in requiring that the writ should 
be quashed, even supposing the defendant and ftis wife to be 
protected by the. stat. lAnm,c, 12. because the writ was 
still good as serviceable process; and second, that the affi¬ 
davit upon which the rule was, obtained, was insufficient to 
entitle the defendant to his privilege. It was defective iu 
several particulars. The name of the ambassador was not 
mentioned; it did not state that the defendant was a domes¬ 
tic servant of the ambassador, nor .when he >vas first em» 
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1823 . 


EflGUtli 

«. 

'Caballbeo. 


plopped, nor that ^ was emi-il^yed in the/mbas^ador’s koase. 
But independendy of thes^ Refects* jjlie husband did not 
come within the reason of die privilege, because it was die 
wife oiiiy who was arrested, and she might, be bailed without 
any inconvenience to the husband. He produced an affi¬ 
davit that the defendant's wife was an English woman, and 
was possessed of property in her own right exceeding 
1000/. per annum. Under sach qircumstances, this being a 
case^ of considerable suspicion, such an application was not 
to be encouraged. 


Tindal/con\xi, contended, that the inole was properly 
framed for the purpose of qoashii^ the writ, inasmuch as 
the statute (s. 3.) declared that the writ, if improperly is¬ 
sued, should be deemed and adjudged to be utterly null and 
void, to all intents, constructions, and purposes whatsoever. 
Then as to the affidavit, he insisted, that it was sufficient, 
in stating positively that the husband was in the actual en^> 
ployment of the Spanish ambassador, as second secretary, 
and that he was in daily attendance upon his Excellency, in 
the discharge of the duties of Ihis situation, and consc- 
quendy he came expressly within the principle of the act, 
and of decided cases. It might l^e true, that the husband 
hihiself was not arrested, but being liable for his wife's 
debts, hq was virtually affected by the proceeding, and was 
entitled to the relief which the statute afforded. 


Abbott, C. J.—I am of opinion that the affidavit is 
not sufficient to call upon the Court to quash the writ. If 
the husband shall be arrested, he may relieve himself by 
making a better affidavit. ][li hb present affidavit, he has 
not stated that he is a domestic servant, nor does he 
state any thing to shew that he is within the reason of the 
privilege. The affidavit merely states, that for some time 
previous to the issuing of the wiit, he was in the employ¬ 
ment of the ambassador, as second secretary, and that as 
such secretary, hb emj^oyment consisted in writing dis- 
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patches aiui^ othe\ official ck|c«)iDent8 and communications, 
and that he was in d?^ly attendpi]|ce upon his Excellency; but' 
he does not state when he was 6rst employed, when the ai&- 
bassadoi* came to, this country, nor does be say thad he is 
employed in the ambassador's house, 'f^iese are defects 
which we are bound to attend to; particularly when there 
are strong circumstances of suspicion suggested on the 
other side. ' 


1839 . 

English 

CABMxaao. 


Holroyd, J. (o).—I am of opinion thsyt the defendant 
does not bring himself within the statute. Hiere is no ser^ 
vice stated at the ambassador’s house. •• It does not follow, 
nor is it to be taken for granted, that the writ is absolutely 
void because it has issued, unless put in force by an arrest; 
and the plaintiff may not choose to arrest the husband. 

Rule discharged (d). 

(a)Bayley,J.,aadBest,J.,werd Roebeek, 3 T. R. 79. flint v. 
absent. * De Loyant, M. 42 Geo. 3. 3 Burr. 

(h) Vide Novello v. Toogood, 1676. 4 Id. 1481. 
ante, vol. ii.-833. Uopkim v. De 


Ellis, Clerk, v. Arnison (a). i 

Covenant upon a lease of the small tithes bf certain 1" covenant 

garden-ground in the parish of East Mouhey, in the county out tithes of^ 

of Surrey. The defendant pleaded non est factum, aud groSfdSlI 

several special pleas founded upon an inclosure act for in- pleaded 
... . . . **•* inclosiire 

closing the waste of the said parish, of which* plaintiff was act, by which 

perpetual curate, and whereby a certain portion of the waste recewed" n^l. 

was allotted to him in lieu of*all tithes. To one of the . 

special pleas there was a demurrer, and judgment thereon the parish, in 

for the plaintiff; and upon another plea, containing an bStomiUedto 

issue of fact, the Jury upon the trial found for the defend- 

* commissioners 

(a) Vide ante, vol. ii. 161. under the in- 

closiire act 

had made their award in pursuance thereof, and after a finding for the defendant by the 
Jury upon an issue of fact, the Court entered judgment for the plaintiff non obstante 
veredicto. • • 
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1823. practice of this Cpurt cani^Dt^ declare bena esse upon 
^ process returnable the last refurn of th^ Term. It is clear, 
th^ declaring de bene esse is only under tfie authority of 
Brownk. {| i-iiIq *Qf Qourtf T. 22 Geo. 3. The rule of this Court 
allows a plaintidf^ to declare de bene esse upon process re¬ 
turnable the first or second return of any Term, It is con¬ 
tended, that although that rulp is thus expressly worded, 
still the plaintiff may declare de l\ene esse upon process re- 
tumal^le on a later day, and that the rule may be so con¬ 
strued as to givQ such a permission. 1 cannot, however, 
ate that if was the intention of the Court, that the party 
should have libeVty to declare de bene essQ upon process re¬ 
turnable the last return of the Term. In C. P. there is an 
express rule, in terms authorising the party to declare do 
bene esse upon process returnable the last return. Whether 
it may be expedient to alter our practice in this particular 
by a new Rule of Court, is a matter for future consideration 
of the Judges, but at present we are to expound the rule as 
we find it laid down by our predecessors. 

« 

Bayley, J.—I am of the same opinion ; and 1 think it 
would not be desirable to introduce a new rule, unless it was 
also expedient to lay down a rule ithat the defendant’s plea 
must be of that Term in which the process is returnable; 
and if thjji were to be the case, where the process is return¬ 
able on the last return, it would be productive of great in¬ 
convenience to the defendant. I think the rule respecting 
declarations de bene esse was never intended to apply ex¬ 
cepting in th9se cases where the plaintiff is entitled to a plea 
of the Term in which the writ is returnable. I observe that 
in the case of Abbey v. Martin, the Court do not give any 
reasons for their decision, but state shortly that the proceed¬ 
ings were regular. There is very good reason why a plain¬ 
tiff should be entitled to declare de bene esse if the writ is 
returnable on any other return day except the last, because 
in a country cause, he may be in a situation to try at the en¬ 
suing assizes; and if it is a town cause, he may be in a situ- 
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ation to try the iVt sittings yijthe succeeding Term; but 
not M> if the writ is n^urnaUe oi^ the last return. 

HolroyDi J.^It appears to roe that the plinntif? can¬ 
not declare de bene esse where the processes returnable on 
the last return of the Term. In C. P. the plinntiff can try 
at the Adjourned Sittings, which cannot be done in this 
Court. 

Rule absolute (0(). 


1823w 

Kbt 

9 . 

Browns. 


(a)SeeCoin. Dig. tit Pleader C. 3 Smith R. ssl. 12 East, 116. 

1. S. 3. Cas. Pr. C. P. 16. Pr. R. Cas. Pre. C. P. 68. Tidd, 350. 

Beg. 145. R. T. S Get. 3. C. P. . * ‘ 


Morlano e. Weston. 

The defendant being in confinement in the Middlesex After declara< 
House of Correction, un(|er sentence of this Court for a usne wWch”** 
misdemeanor, was brought up by habeas corpus, to be 
charged in execution in an action at the suit of the plain- on 6th 
tiff, under the following circumstances: —A declaration was a cogno^t^ for 
delivered in Easter Term, 1822, and there was ‘a plea and costs^^and^on 
issue thereon, in Trinity.» A negociation then took place 
between the parties for a cognovit, which was given on the discharge of 
Gth November last, and on the 11th of that month the defen- pi^„. 

daut surrendered to the custody of the marshal in discharge "j® 
of his bail. The plmntiff did not enter up final judgment nent :— Held, 
until Hilasy Term last, and now in Easter Term (the defen- he might 
dant having been removed from the custody of .the marshal fendlnt^in ex^ 
to the Middlesex House of Correction on the 4th Decern^ ecution,thongh 

1 1 V . • . latter 

ber last) proposed to charge the defendant in execution, and might have 
the question was, whether he was at liberty so to do by the i*y gupeJsede"** 
practice of the Court. * 


F. Pollock, for the defendant. It is quite clear, that by 
the practice of the Court, if a trial of the cause had been 
had at the Sittings fter Trinity, the plaintiff might have 
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proceeded to judgment execution /jvithin^ Michaelmas 
and Hilary Terms. ' The ^estion is^'whether a cognovit, 
glien in lieu of a trial, which wo||ld have enabled the plain¬ 
tiff tor enter up Judgment, and take out, execution in the 
same way as if *a trial had been had, allows him to place 
himself in a different situation, because no trial has been 
had. If giving a cognovit be equivalent to a trial, the plain¬ 
tiff should ’ have caused the defendant to be charged in exe¬ 
cution within two Terms next after the sdrrender, of which 
two Terms the,Term of surrender is one (a). The defen- 
*9ant, therefore ought to have been charged in execution in 
Hilary, and thfe placntiff having neglected so to do, he was 
supersedeable, and cannot be now charged in execution; the 
rule being—once supersedeable, always supersedeable. He 
might have been superseded in Hilary vacation, but having 
been removed from the custody of the marshal to the 
House of Correction in execution of a sentence of this 
Court, he did not think it necessary. 

Wightmarij contrd, was stopped by the Court. 

« 

Per Curiam. —We are of opinion that this defendant 
was not supersedeable for want o^ being charged in execu¬ 
tion. Perhaps he might have been supersedeable for the 
plaintiff ^ neglect in not proceeding to sign final judgment, 
but not so for want of being charged in' execution. The 
plaintiff signed final judgment in Hilary Term, and he had 
the whole of Easter Term to charge him in execution, but 
it is no reason for not charging him in execution, that he 
might on a former occasion be supersedeable. It is expressly 
laid lown in Tidd, that un jer these circumstances a defend¬ 
ant may be charged in execution. 

Defendant was then charged in execution, and 
remanded to his former custody. 

(a) Tidd, 426.. 
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Nuttall ll Marq. 


1823. 


This was an action on an attorney's bijl^ and the«p]ain- An attorney’s 
tiff recovered a verdict for the full amount at the last As- fprr^*ifor*tax- 
sizcs for the county of Nottingham. On a former day a fo" jja 
rule nisi was obtained to refer the bill to the Master for full amount, 
taxation, on the terms of Springing die amount o^ the verdict 
into Court witliin* four days, ljut without any stay of ^pro¬ 
ceedings. On shewing cause now, the question was, whe¬ 
ther, after verdict, the plaintiff’s bill could be taxed. 


The Court, with great reluctance, made the rule abso¬ 
lute, and observed that they were by no means disposed to 
encourage the practice of taxing an attorney’s bill after ver¬ 
dict, inasmuch as it tended to create additional delay and 
expence. The bill ought always to be taxed before trial. 


Rule absolute. 


ill. Phillips for the defendant, and Balguy for the 
plaintiff, who relied upon Williams v. Frith and Hooper 
V. Till (a), 

(a) 1 Dong. 198. 


Paiice V. Gawdery. 


On shewing cause against a rule for discharging the de- Defendant be. 

feudant out of custody on filing common bail, ll^e facts dis- wm/in 

closed on affidavit were these;—The defendant being in the 

custody of the sheriff of tlie city ^f Bristol, plaintiff lodged a detainer 

a detainer against him in the City Court, but afterwards bCdUcoiiUnn- 

discontinued the action, from an apprehension that the setion 

* . f*'®*** f®®*' ®t a 

defendant might successfully plead to the jurisdiction; and pica to the ju* 

, risdiction, and 

before the latter had been put to any expcnce, sued out a then an-rsted 


the defendant 

in this Conrt, without having paid hU own costs of the first suit:—Held, that the defen. 
dant was not entitled to be discharged on filing common bail, the second suit not being 
vexations. • 


VOL. III. 


C 
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1823. 

Paine 

V. 

Oawdbsy. 


f 


. latitat in this Coart, iipon^VPich he wajsT arrestfed, and now 
detained in custody. It alleged iif the defendant’s affi¬ 
davit, that the plaintiff had discontinued the first suit with¬ 
out paying his (fwn costs; that he had a good defence upon 
the merits, and that the detainer had been lodged to harass 
and impoverish him. 


, f 

Chitty shewed cause agaiifst the rule, and contended, that 
a judgment in the inferior Court could not be pleaded in 
J)ar of this suit^n the superior Court, and consequently that 
two suits might be going on at the same time in the two 
Courts, for the same cause of action; and that, as the defen¬ 
dant was in custody before the first detainer, he had not 
suffered any injury from having two instead of one lodged 
against him. 


Godsoiif contr4, insisted that the defendant must be dis¬ 
charged, first, because the discontinuance M the first suit 
was not complete until the costs were p^; Moiling V. 
Buckhollz {a)\ and second, because it was distinctly sworn, 
and not denied, that the detainer was lodged to harass and 
impoverish the defendant. Williams v. Thacker (6). 


Per Curiam (c).--»Without giving any opinion as to 
whethef the judgment in the inferior Court would be a 
bar to the suit in this, we think this rule ought to be 
discharged, on the ground that nothing vexatious has been 
done towards the defendant. The plaintiff finding defen¬ 
dant in custody, lodges a detainer against him, but being 
afraid of having his claim defeated by a plea to the jurisdic¬ 
tion, he sues him again inahis Court, which we think he was 
at liberty to do. 

Rule discharged, without costs. 

(a) 3 M. & S. 153. (0 Bayl^t J-» and Beaty J., were 

(b) 4 J. B« Moore, 294. absent. 
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The Kino v. 'iHie Justices of the Hundred'/ f 


Cashiobury. 


Brougham moved for a certiorari to 'remove a con- 
viction under the stat. 5 Anne for killing game, for the pur¬ 
pose of having it quashed for insufficiency, there being no 
appeal given by jthe stathte to. the Sessions. He admitted 
that the objection was not apparent upon the face df the 
conviction, but arose upon the form of'the informatio!^* 
Upon which 

Tlie Court said, on the authority of Rex v.Liston (a)f that 
unless the objection appeared on the face of the conviction 
itself, no notice could be taken of it. And referring gene¬ 
rally to penal statutes, they observed that this was the go¬ 
verning principle with respect to the writ of certiorari, and 
the right of appealing id the Sessions, namely, that the 
certiorari always lies, unless it is expressly taken away, and 
an appeal never lies, Ttnless it is expressly given by the 
statute; and inasmuch as the statute 5 Anne, c. 14. does 


A (:ertiorari 
always lies to 
remove pro¬ 
ceedings under 
penal statutes, 
unless It is ex¬ 
pressly taken 
away, and an 
appeal never 
Iws unless it is 
expressly giv¬ 
en by tlid sta¬ 
tute. 

This Court 
will not take 
notice of any 
formal defect 
in tlie proceed¬ 
ings under a 
penal statute, 
unless it ap¬ 
pears on the 
face of the 
conviction it¬ 
self. 


not give an appeal in terms, there is no mode of re-consider- 
ing the adjudication of the Justices, but by removing the 
proceedings by certiorari, but with this restriction, that no 
objection can be taken unless it appears upon the face of the 
conviction itself, and not upon any collateral proceeding. 
The Court added, that if there was any substantial ground 
for complaint, it was still open to the party to seek redress 
by a motion for a criminal information. * 


» 


(«) 5 T. R. 338. 


e 2 


Rule discharged. 
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^ The King v. C^sson aiid^'Others. 

TIk statute j^N order of Sessions having been made confirming an 
13G.3. C.78. . ; , T i.- r j- • j • • 

r. 80 . pro- order of two Jusftces, for diverting and tOrning a certain 

jnoval 6cr. the couiity of Merionetft, the proceedings were, 

^orari into this at the instance of the defendants, returned by certiorari into 
Court, of any „ , 

proceedings this Court for the purpope of having them quashed for in- 
ance*of**ihat sufliciency. After the proceedings had been so removed, 
an ord^^ WM pfosecutors obtained a rule, calling on the defendants to 
Jns^fccs^ and* cause, why the said writ of certiorari should not be 
confirmed by quashed quip, improvide emanavit, and a writ of procedendo 

for diverting a On shewing cause against this lajtter rule, and a 

fi'ssedly mnier quashing the orders for diverting and 

the authority turning the road in question, two points were raised; 

allegedj*with- whether the order for diverting the road was a pro- 

airthc^ornfa- pursuance of 13 Geo. 3. c. 78. and, second, 

Mies required whether, assuming it not to .be such a proceeding, a 

Held, that the certiorari would lie at common law'. On the face of the 

suirtaken'T-* proceedings returned under the certiorari, the order of the 

way ; and af- two Justices for diverting and turivng the old road in ques- 
ter the pro- . r i i 

cecdings had tion, after describing the old road according to a plan an'> 

removed,^*the thereto, and pointing out a more convenient course, 

the'*cerUorar1^ described in the plan (but witiiiout naming the owners 

quia improvide of the lands through which the new road was proposed to 

refused to dis- 1*® carrieJ) proceeded to order as follows: ** We do hereby 

clcncy *or* hi^ order, that the said highway be directed and turned through 

th^order^ *** lands, ant! according to the line marked A. in the plan 

Qu<rre, whe- hereunto annexed, and that the surveyors of the highways 

for*^drv'er*t[ng^ ^parish of Festiniog, where the old road lies, do 

ami turning an forthwith proceed to treat and make agreements for the re- 

set out the compciice to be made for lli8 said ground, and for the form- 

names of the , I .. 1 t • 1 .. I 

owners the log i-oc said new road, and for the making such fences and 
land through ditches as shall be necessary, in such manner, with such ap¬ 
probation, and by pursuing such measures and directions, in 
all respects, as are warranted and prescribed by the statute 
made in the 13th year of the reign of his Majesty King 
Geo: 3. for the amendment and preservation of the high> 


which the new 
road is pro¬ 
posed to be 
carried. 
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ways, and every subsequent actjLr acts'relating thereto; and' 
we do order an equal assessment not exceeding the nU of 
sixpence in the pound to be made, &c. uppn all and every 
the occupiers of lands. See. in the said parish, and that the 
money arising therefrom be paid and applied in making such 
recompence and satisfaction as aforesaid, pursuant to the 
directions of the said acts,^&c.*» 


1823. 
The King” 

V. 

Casson. 


JV. E. Taunton and R. F. Richards, for .the defendants. 
Pirst; the order made in this case, though it purports to be 
a proceeding in pjrrsuaiice of the 13 Geo. 3. c. 78. s. 19- 
is not so in fact, and therefore the certiorari is not taken 
away by s. 80, but lies at common law. Second; supposing, 
however, the certioriari to have issued improvidently, still, 
the objection should have been made on shewing cause 
against the rule nisi for the writ, and consequently the pro* 
secutors are now concluded, and the Court are bound to en¬ 
tertain the objections for insufficiency appearing on the face 
of the proceedings returned from the Sessions. The first 
question is, whether this be a proceeding in pursuance of 
this act; for if it be not, the certiorari is not taken away. 
It clearly is not a procee(|jng under the statute, inasmuch 
as the statute requires that the names of the owners of the 
lands through which the new road is to be carried shall be 
set forth in the order. For this purpose a blank is left in 
the form of order given in the schedule at the end of the 
statute. Now this order does not pursue this direction, 
for it omits the names of the owners of the Jands and 
grounds through which the new road is to be carried. It is 
true, it describes the situation of ^the place through which 
the fcad is to go, and it also directs the surveyor to treat 
with the owners of the lands and grounds for a compensa* 
tion; but this is not sufficient, because in each case the 
names of the owners should be inserted, and for this 
obvious reason, namely, that the surveyor and the owners 
may come to an agreement for the recompence to be made, 
in order that the Justices may make an assessment upon the 
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m't of the parties interested. This Is an absolute order 
made for an assessment, whereas the statute only authorises 
the Jukices to ^jake a conditional order, and consequently 
this cannot be treated as a proceeding under this statute. If 
this be so, then the certiorari is not taken away, but will lie 
at common law. The .defendants are not bound to shew 
upon what statute the order Jis founded; the onus probandi 
lies on the prosecutors. It is sufficient for the present argu- 
.jnent that it is' not a proceeding under the statute in ques¬ 
tion ; and .’f it^be not, then the order must be quashed for 
insufficiency. In tiex v. Crewe (a) decided the other day, 

pt 

the Court quashed the order, on the ground that it was not 
conformable to the statute, and was null and void. For any 
thing that appears, this may be an order under 55 Geo. 3. 
c. 68. 8. 2, and if so, it is by force of that statute remove¬ 
able into this Court, and must be quashed for insufficiency. 
But supposing the Court will treqjt it as a proceeding under 
13 Geo. 3., still, they will not now entertain a cross motion 
to quash the certiorari, supposing it to have improperly 
issued. The usual course' in these cases is to move for a 

I 

certiorari in the first instance, but with a view to give the 
other side an opportunity of shewing cause, a rule nisi only 
is granted; and if there be no opposition, it is afterwards 
made alfcolute. That was the case in the present instance ; 
no cause w'as shewn against the rule for a certiorari, and the 
Court will not now act upon an objection which ought to 
have been urged against the certiorari in the first instance. 
They cited Rex v. Sfieppard (5). 


ScarkU and PaUesott, contr^, were stopped bj^the 
Court. 


Abbott, C. J.—If this were a case in which W'e had 
clearly the power of issuing a certiorari, and the point for 
consideration was, whetlier the Court, in the exercise of the 


(«) Vide ante, pa^e ti. 


(ft) A. 414. 
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discretion which is ordinariiy^vested.in<* it in these case8| ib 23. 
would have granted the writ, I should have thought that »)ie 
last argument urged was conclusive, and that we ought not 
to have granted *a rule for quashing the csrtiorari, because Casitow. 
the prosecutors had an opportunity of shewing cause i^ainst 
the rule originally obtained. But this is not one of those 
cases. The point here is, whether the Court has power to 
issue the writ; a\id if it kppears to us, at any time, that the 
certiorari has issued in a case in which we had no authority, 
it becomes our duty to undo that which has been done, and^^ 
quash it. The question, then, is, whether, thif> be a pro¬ 
ceeding by the Jdstices under the 13 Geo, 3. c. 78. for if it 
be, this Court has no power to issue the certiorari. It 
manifestly is a proceeding under that statute, and though 
perhaps it may be somewhat informal, yet it is in fact such 
a proceeding. The 13 Geo. 3. appears to be expressly 
mentioned by the very W'ords of the Justices, for they direct 
that the matter shall be *done ** by pursuing such measures 
and directions in all respects, as are warranted and pre¬ 
scribed by the statute made in the 13th year of the reign of 
his late Majesty King George the 3d., for the amendment 
and preservation of the highways, and every subsequent act 
or acts relating thereto.*^ They profess, therefore, to pro¬ 
ceed under that act, or any subsequent act or acts relating 
to the subject of the order. There are no subsequent acts 
relating to the same subject, and therefore they are proceed¬ 
ing, and must be taken to be proceeding, under the 
13 Geo. 3. Whether they have proceeded formally or in¬ 
formally, is a matter into which this Court has* no authority 
to inquire, because the writ of certiorari is taken away. I 
am therefore of opinion, that tife rule for quashing the writ 
of certiorari, and awarding a procedendo, must be made 
absolute. 

Bay LEY, J.—I am of the same opinion. I think that 
part of the order which it is said, does not pursue the form 
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1833. required by 13 Geo* by cinittiiig to name this owners of 

the land through which the new road is *to be carried, does 
•^*‘*^**® not\iiford any foundation on which the Court is at liberty to 
Cabson, grant a certiorari!, as if this case were out of that statute. 

The 13 Geo. 3. c. 78. s. 16. is the only act which pves the 

Justices any power to divert and turn a road without the 
consent of ^he proprietors of the land through which the 
new road is to be carried; aqcl if that be ^so, the order in 
this OBse must be a proceeding under the statute. But I 
^oubt very much whether, under that act, it is an essential 
part of the,order, that the Justices should specify the names 

® I 

of the ow'ners of the land through which the road is to pass. 
Tlie sec. l6. contains no intimation whatever in that respect. 
The form of order given in the schedule to the act, certainly 
does leave a blank for the names of such individuals, but the 
form in that respect is,' in my opinion, only directory. The 
Justices are to point out on the .plan, as they have done in 
this case, in what direction the read is to go. They may 
not know at the time when they are pointing out in what 
direction the road is to go, who lyay be the different pro- 
prietors of the land ; and if *it were essential to name them 
upon the face of the order, any mistake in that respect 
would be fatal; and therefore 1 \io not go along with the 
aigument, that if we were at liberty to look at the order in 
question, Vve should be warranted in saying that it was a dif¬ 
ferent order from that which the 13 Geo. 3. prescribes. 
There might be greater weight in that part of the observa¬ 
tion, which says that the statute only autliorises a conditional 
order for levying a sixpenny rate, whereas this is absolute; 
but that would make that part only of the order void; the 
rest would still stand goocK If any proceeding had been 
taken upon it, and any part of the rate had been levied be¬ 
fore the condition was performed, the order might not be a 
sufficient answer to an action of trespass brought against 
the party who made the levy; but I have no difficulty in 
saying, that tiiis is an order made under the 13 Geo. 3. aud 
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the certiorari bein^ taken awa. by sec. 80. of that statute, 1823. 
we cannot enter into the question of its sufficiency or ih- 
.ufficiency. ' 

Casson. ' 

Holroyd, J., concurred (a). 

Rule absolute for quashing the certibrari and 
awarding a procedendo. 

I 

(a) Besl, J. was absent. 


The King v. Thomas Jenkins. 


The defendant had been committed to Cardigan gaol 
under a writ de contumace capiendo, by the official principal 
of the diocese, by virtue of. 53 Geo. 3. c. 1£7. and a habeas 
corpus having issued on i former day to bring him up to be 
discharged for insufficiency in the writ, he was now brought 
into Court, and it appeared from the writ that the defend¬ 
ant was committed by the Ecclesiastical Judge, upon a charge 
promoted by one John James against the defendant, as 
trustee of the last will and testament of one Mary Davis, 
for not exhibiting an inventory and account of the goods and 
chattels of the said Mary Davis, pursuant to a mbnitiou for 
that purpose. 

W. JE. Taunton, for the prisoner, contended, that the Ec¬ 
clesiastical Court had no jurisdiction to entertdn any appli¬ 


A Spiritual 
Judge has iio 
jiirisclictioii 
over the trus¬ 
tee under a 
testator’s will; 
therefore, 
where a trus¬ 
tee was com¬ 
mitted upon a 
writ de contu¬ 
mace capiendo 
umler 53 G. 3. 
c. i'27, foruot 
exhibiting an 
inventory and 
account of the 
goods of a tes¬ 
tator, the 
Court ordered 
him to be dis> 
cliargcd. 


cation against a trustee, and consequently the prisoner must 
be discharged. Executors and' administrators are certainly 
subject to Ecclesiastical cognizance, but over trustees the 
Ecclesiastical Judge has no jurisdiction. For any thing 
that appeared, there might be in this case an executor or 
administrator who was accountable in the Spiritual Court; 
hut as it appeared from the M’arrant that the suit here was 
against the prisoner as a trustee eo nomine, he was clearly 
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^titled to his discharge. cited Cau^ey*% case (a), and 
Mhcv, Dugger Xb). 

Notice had btfen given to the promoter, who did not 
appear to oppose the prisoner’s discharge, and 


The CoimT said, they’thought the objection taken was 
valid. The writ did not cail the* defendant executor, or 
admidistrator, but trusteCf and it was consistent with the 
^rms of the writ that there should be an executor as well 
as a trustee. Jn tlje character of trustee, certainly, the 
prisoner was not a person over whom "the Ecclesiastical 
Judge had jurisdiction, and he ought therefore to be dis< 
charged as to the suit in question. 

Discharged. 

(tt) 5 Rep. 1. ^b) Vide ante, vol. i. 460. 


The King v. The Mayor and Justices of Nor> 

WICH. 

ft 

By iOAnne^ This was a rule, obtained on a former day, calling upon 

Norwiel, and the defendants to shew cause why a writ of mandamus should 

berties'of"^e* Rot issue, commanding them to enter continuances to the 

c^orated for Sessions, upon the appeal of the churchw'ardens and 

the purpose of overseers of the poor of the hamlet of Lakenhanit in the 
better employ¬ 
ing and main- • 

taining the poor thereof, and the guardians thereby appointed were empowered from 
time to time to ascertain what aggregate sums would be necessary for that purpose, and 
ascertain what proportion each parish, &c. sbouldt contribute, and then certify the same 
to the Justices, two of whom were to issue their warrant, requiring the proper officers of 
each parish, &c. to rate and assess the amount on the respective inhabitants; and it was 
provided, that if any person, parish, &c. should find himself or themselves to be un¬ 
equally assessed, be or they might appeal at the next Sessions held after such amssment 
made and demanded. Where under this act the governors certified that the hamlet of JL. 
ought to pay a certain proportion of an assessment made upon the whole city, and two 
Justices issued their warrant, requiring the collectors of the hamlet to assess that sum 
upon the inhabitants, and the hamlet being aggrieved by such assessmentHeld, that 
the chiircliwardens and overseers might appeal against both the certificate and the wai* 
rant thereon, as being an assessment wade and demanded, within the meaning of the 
appeal claasc. 
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city and county of» Nomichf iigainst* a * certificate of the 1823. 

guardians of the poor in the said city and co’unty, certifying 

that the sum of 5005/. ISs. 1 Id. was needful to raised 

for the maintenance and employment of’the poor within The Justice* 
... . , A.. 1 Norwich. 

the said corporation, and that the sum of 28o/. 6s. 11a. was 

the proportion, part, and share thereof set on the said ham* 

let; and also upon the appeal oT the said churchwardens 

and overseers against a warranf under the hands and seals of 

the Mayor and one of the Justices of the^ said city, dated 

6lh September last, directed to the assessors and collectors ' • 

of the said hamlet, requiring them to assess the^said sum of 

286/. 6s. 1 \d. upon the several occupiers of lands, and others 

liable in the said hamlet; and to hear aud determine the 

merits of the said appeals. 

The affidavit in support of the rule stated, that by the 
statute 10 Anne, the city of Norwich, and the hamlets and 
liberties of the same, were incorporated for the purpose 
of better employing and maintaining the poor there, and 
that by the said act it was provided, that the Mayor, 

Recorder, Steward, Justices .of the Peace, Sherifls, and 
i\ldernien for the time being, and 32 other persons, to be 
chosen as therein ineiyiioncd, should be constituted guar¬ 
dians of the poor, and become a corporation for the purpose 
of carrying the provisions of the act into effect, l}y the name 
of “ The Governor, Deputy Governor, Assistants, and 
Guardians of the Poor in the said city and county of Nor¬ 
wich, and liberties of the same.” By this act the guardians 
were empowered from time to time to ascertain what sums 
would be needful for the maintenance and employment of 
the poor within the care of tj;ie corporation, and also what 
proportion each parish, town, hamlet, precinct, or liberty, 
should raise and pay fur those purposes, and to certify the 
same to the Mayor and Justices for the time being, which 
Mayor and Justices, or any two of them, were empowered 
to issue their warrant, and require the churchwardens and 
overseers of the poor of every parish, &c. to rate and assess 
the amount on the respective inhabitants, and on evqry par* 
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1823. |;on and vicar, and on all ai^d every the;'occupiers of lands, 
bhuses, tenements, tithes impropriate, appropriation of 
9 , tithes, and on all persons having and using stocks, and per- 
of ifoawum estates, in ‘ihe respective parishes, &c. in equal pro¬ 

portion, as near as might be, according to their several and 
respective values and estates. And it was provided by the 
same act, that if any person or persons, parish, precinct, or 
place, should find him, her, or themselves,*to be unequally 
taxed or assessed, he, she, or they, or such parish, precinct, 
place, might appeal to the Justices of the Peace at the 
Sessions held next a(^r such assessment made and demand¬ 


ed. On the 6th S^tember last, the guardians certified to 
the Justices, that the sum of 50051. 13s. lid. was needful 
to be raised for the maintenance and employment of the 
poor within the corporation from Midsummer-d^y then last 
past, to Michaelmas‘day then ensuing, and required that that 
sum might be assessed and levied on every parish, &c. in 
such proportion as therein mentioned, and that the sum of 
286/. 6s. lid. was the proportion set on the hamlet of 
Lakenham', whereupon the Mayor and one of the Justices 
issued their warrant, directed to the assessors and collectors 


for the said hamlet, and required them to assess and rate 
the<«aid sum upon the several occupiers of lands, and others 
liable in the hamlet, which they did accordingly. The liani- 
let of Lakenham, finding itself unequally assessed, did at 
the then next Sessions, in the names of the churchwardens 
and overseers, enter two appeals, one against the certifi¬ 
cate of the guardians, aud the other against the warrant 
founded theri^on. The grounds of the appeals were, that 
the guardians, in ascertaining the jiuni of 5005/.' 13s. 11J. 
to be raised on the several parishes in the city, had not as¬ 
sessed the personal property belonging to the inhabitants 
of the different parishes, according to the value thereof, 
whereby the hamlet of lAikenham was rated more than it 
ought to be, and the occupiers of the hamlet were un¬ 
equally and unjustly assessed and rated. At the same Ses¬ 
sions another appeal was entered, by an individual owner 
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and occupief of lands in the hamlet, agajpst tlie rate made 
by the assessors an3 collector#, and the grounds of tl\|^ 
appeal were substantially the same as those in the appeals 
entered in the name of the churchwarden^ and ovdlrseers. 
These appeals came on to be heard on the 9th December 
last, when the Sessions refused to hear the merits of the two 
former appeals, on the ground that no appeal^ would lie 
against the certificate andiwarrhot, but as to the other ap¬ 
peal, they entered into the merits thereof, but in the insult 
confirmed the rate and dismissed the appeak The affidavit 
stated that this rule would have been applied for in Hilary 
Term last, but the application was delayed in consequence 
of information from the clerk of the corporation of guar¬ 
dians, that a committee had been appointed to revise the 
assessment, which, however, never in fact took place. 

Marryat and E. Jlderson^ now shewed cause, and con¬ 
tended, that this rule mu^t be discharged on three grounds ; 
first, that no appeal was given by the statute to die church¬ 
wardens and overseers against the certificate of the corpora¬ 
tion, or the warrant of the Justices, but was confined 
solely to the rate upon the inhabitants when made and 
demanded, under the audiority of the Justices’ warrant; 
second, that supposing the appeal to lie, the prosecutors 
had had all the benefit of the appeal by the individual in¬ 
habitant of the hamlet, and consequently the Sessions ought 
not to be called upon to hear the appeal over again; and 
third, that the prosecutors had now come too late in their 
application for a mandamus. As to the first ppint, it was 
obvious from the terms of the appeal clause, that the 
appeal was only intended to fbe given to the inhabi¬ 
tants, against the rate assessed by the collectors and asses¬ 
sors of the parish, and that no appeal lay at the instance 
of the churchwardens and overseers against the certificate 
of the corporation, or the warrant of the Justices. The 
words of the appeal clause were, And it is provided that 
if any person or persons, parish, precinct, or place, shall 
find him, her, or themselves, to be unequally taxed or 
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1823. assessed, he, she, or they, or^such parish, predict, or place, 
muy appeal to the Justices l)f the Peace, at the Session to 
«. be Jiolden next after such assessment made and demanded, 
o^NoftwicH! vcords ** made and demanded,^* manifestly shewed that 
the appeal was given only against the parish rate when im¬ 
posed under the authority of the Justices warrant, and could 
not be construed to apply to the certificate or the warrant, 
because neither of them by itself,could be called a rate or 
assessment. The words made and demanded” had no 
sensible meaning with reference to the certiBcate and war- 
" rant, which could have no operation until a rate was after¬ 
wards made oA each parish. The natural construction of 
the clause was to confine it entirely to the rate made on the 
parish, and unless this interpretation was given to the ap¬ 
peal clause, the most inconvenient consequences might 
ensue; for if it were competent for any of the numerous pa¬ 
rishes in the city of Norwich, to appeal against the certificate, 
it might have the effect of quashing the assessment for the 
whole of the city, and the poor would be left wholly un¬ 
provided for, until a new rate could be made. This case 
was not within the 49 Ge(A 3, which authorizes the Sessions 
to amend the rate, and as the corporation had no power to 
collect a rate, de bene esse, thfi poor of the whole city 
would be left without relief, if the objection to the rate in 
question were valid. The objection to the rate was, that in 
the original assessment all the personal property in the dif¬ 
ferent parishes were not included. So that as long as the 
smallest portion of personal property was omitted in the 
assessment, it would 6e a ground for quashing the whole 
assessment upon all the parishes, and the poor would be 
absolutely without relief until the assessment was free from 
such an objection, an objection which would be continually 
arising from the fluctuation of property of that description. 
If one out of forty different parishes happened to be 
charged too high, that would be a ground for setting aside 
the rate for the whole city and county of Norwich, which was 
a proposition that could hardly be maintained, lire utmost 
extent to which the right of appeal given by this clause 
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could be carried) would be to hold that .the appeal lay only 1623.' 
from one parish, against the’rate of anotijer, and not^o 
carry it to the mischevious extent suggested. This conatruc- v. , 
tion would give each parish all the advaptage to ^hich it of Mor^ch! 
was reasonably entitled. The Court must be satisfied that 
the words ** made and demanded,’* applied equally to the 
certificate and warrant, as to the rpte assessed upon the indi¬ 
vidual parishes. In the first {Hace, the certificate could not 
be called an assessment, and in the second the mere issuing 
of a warrant, could not be considered as a demand, and 

* 

therefore, there was nothing to satisfy those y^ords of the 
appeal clause, btU the rate made by Ihe assessors and col¬ 
lectors under the authority of the Justices warrant. At all 
events the rate in question could not be quashed unless it 
was unequal upon the face of it, Rao v. Hardy (a), and 
Rex V. Lakenham (jb). Then, secondly, these parties had 
had all the benefit of an appeal upon the merits of the rate^ 
because the individual qpcupier mentioned in the affidavit, 
had been heard upon the merits of hb appeal, the grounds 
of which were the same as those upon which the two ap¬ 
peals of the hamlet were founded, and no advantage could 
be gained in calling upon the Sessions to hear the same 
question discussed over again. But thirdly, this application 
for a mandamus, was at all events too late in point of time, 
nor was the reason suggested in the affidavit for *the delay, 
sufficient to remove the objection. To allow the appeals at 
so advanced a period, would be productive of great incon¬ 
venience, and perhaps hardship, for the money collected 
under the rate had been, in the necessary course of things, 
expended, and it would be difficult to say in case the ap¬ 
peals were allowed, who were ‘the persons responsible for 
any surplus which might have been assessed. Besides 
which it was contrary to the practice of the Court, to en¬ 
tertain this application, inasmuch as it should have been 
made in the Term next after the cause of complaint arose. 


(a) Cowp. 579. 


(b) 1 Const. 116, pi. 140. 
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1823. Notan and H, .Cooper, contrd, were stopp^ by thw 
Churt. 

The Kino 

Vo ’ 

S^Norwich! Abbott, C. J".—If an appeal be given by the act of 
parliament to the parish in the instances in which these ap¬ 
peals were made, we are bound to give efiect to the act, 
notwithstanding the inconveniences which may arise from 
such a proceeding. It is for the legislature to remedy those 
inconveniencies if they exist. 1 am of opinion that the 
^appeal is given iil this case. The governors and guardians 
are in the ,hrst place, to see how much money will be 
wanted for the maintenance of the poo** of the several 
united parishes of the city. Having ascertained to a cer¬ 
tain extent the sum which will be w'anted among all the 
parishes, they are in the next place to ascertain how much 
of the aggregate sum is to be raised on each, and they are 
to certify the share of each, to the Justices, and the Jus¬ 
tices are to issue their warrant to. raise the sum required. 
As soon as that has been done, the assessors and collectors 


of each parish are to raise the sum by a rate among all 
the inhabitants, in the same manner as a poor rate is usually 
raised. This is the express provision of the statute. Then 
copies the appeal cause, which decLres, ** that if any person 
or persons, parish, precinct, or place, shall find him, her, 
or themselves, to be unequally taxed or assessed, he, she, or 
th^, or such parish, precinct, or place, may appeal to the 
Justices of the Peace at the Sessions to be holden next after 


such assessment made ^d demanded.** That clause, in ex¬ 
press terms, <gives an appeal not only to any individual who 
may be aggrieved by being rated more than his neighbour, 
but also to any parish, precbct, or place, which may be un¬ 
equally taxed or assessed by comparison with other parishes. 
Now, although the words ** assessment, made and de¬ 
manded,** taken by themselves, more naturally apply to the 
appeal by particular individuals, after the assessment made 
and demanded, yet in order to give effect to the plain lan¬ 
guage of the legislature, the parish, precinct, or place, may 
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aho appeal. We must give effect Jto ,the words of tlie 
clause, by considering the manner in whicK the apportio/> 
ment of tlie sum is to be ma(fe upon each parish, and >trcat 
the certificate of the guardians, and Jiistif^s warranf there¬ 
on, as in law an assessment made and demanded upon the 
parish. I am of opinion, therefore, that by this clause an 
appeal is given to this hamlet, and,I think it would be most 
unjust if an appeal were ‘not 'given to any parish, precinct, 
or place, under the circumstances of this case. The *next 
objection is, that the merits of these appeals have already 
been heard and decided through the medium of |.he appeal 
of an individual inhabitant of the hamlet; but [ do not 
think that a sufficient ground for refusing the mandamus. 
If it is considered a sufficient answer to the mandamus it 
may be made matter of retuni to the writ. The last topic 
urged is, that this application should have been made to 
this Court sooner. Upon com^paring the affidavits on the one 
side and on the other, thpre appears to have been some 
misunderstanding between the parties, in consequence of 
which, the prosecutors had forborne to apply until Hilary 
Term, which they should have done, and £ think that is a 
sufficient reason for the delay. This rule therefore must 
be made absolute. 


4d 

1823. 

The Kino ■ 

V. 

The JusTicat 
of Norwich. 


Bayley, J.—I am of the same opinion. Wlien we 
look to the act of parliament we find that two assessments 
are to be made, and the whole fallacy of the argument 
turns upon that circumstance. In the first place the guar¬ 
dians are to make an assessment of an aggregate sum for 
the whole city, and then subdivide it amongst the different 
parishes, and when they have doifb that, they are to make a 
communication to the mayor and Justices, who are then to 
call upon the proper officers to make a second assessment 
upon each parish. That assessment is made upon the dif¬ 
ferent individuals who reside in the parish, precinct, or 
place on which the particular quota is to be levied. Great 
injustice might be done by throwing a greater proportion 

¥01.. III. D 
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1823. of the burthen upon one district than upon anothefi or by 

Th^K^o 'J?*’®wing upon an individual inore than his neighbour. Now 

_ «> the ftppcal clause comes immediately after that clause which 

Tlic Justices , / . , , • . 

of Norwich, authorizes both the assessments in question. If then the 

a])peal clause, which Aimes by way of proviso immediately 
after that which refers to both assessments, the operation of 
it must be co-extensivc with the enacting clause to which it 
applies. The terms of the appeal.clause cannot be satisfied, 
unices we hold that it gives the power to the parish, pre¬ 
cinct, or placet of appealing against the first assessment 
made by the guardians, in case they shall be aggrieved by a 
greater portioii of the rate than they are entitled to bear. 
As to the mischiefs that w'ould be likely to result from this 
construction of the appeal clause, 1 think they need not 
necessarily arise, because, if the Sessions are of opinion 
that a particular parish has more or less than its due pro¬ 
portion of burthen, they may on that ground order the ob¬ 
jectionable part of the rate to be quashed, and direct the pro¬ 
per proportion to be levied; for there are words in this act of 
parliament, which give a distraining power to the Quarter 
Sessions. Though they are not authorised to quash the 
rate by any specific directions given to them for that pur¬ 
pose, yet they have full power mid authority to give such 
redress, and make such orders as to them shall seem rea- 
sonable.c If they find that there has been a heavier portion 
of the rate throw'ii upon one parish in consequence of an¬ 
other parish not having been rated to the extent that it 
ought to be, there is no doubt they may give relief. For 
these reasoi^s it seems to me, from the plain words of the 
act, it is impossible to doubt that this appeal clause applies 
to both assessments. 

Holroyd, J.—1 think the appeals in question are 
within the words and spirit of the appeal clause, which 
cannot be construed to exclude the general assessment, but 
must include the parish, precinct, or place, aggrieved by 
that assessment. The question is not whether the Sessions 
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may quash' the rate, but if they have {authority so to do, 
that is no reason fot excluding \he right of appeal. / 

Rule absolut^^). 

(a) Beat, J., was at^cnt. ' 
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Axon v. Dallimore and Another. 

Assumpsit to recover gl. I6s. Sd. for the use and Assumpsit for 

• «. ■ I . ^ 1 • . . . t I- 1 useandocenpa- 

occupation of a stable, and fur goods sold and delivered, tioii is a cause 

At the last Assizes for Somersetshire, the plaintiff rcco- f,! nJiljm^dicl 

vered a verdict fori/. l6s. On a former day a rulc^vas tion of the 
, . , 1 1 • 1 • Court'of 

obtained, calling upon the plaintin to shew cause why upon Ktqiiests; and 

payment of that sum, pursuant to the city of Bath Court occupying'a 

of Requests Act, he should not be restrained from taking warehouse in 

out execution for his C05^s. It appeared from the affidavits though he does 

that the cause of action arose out of the jurisdiction of the rcsidc^\ren\u 

Bath Court of Requests,^ but that the defendants, who were 

carriers, occupied a large warehouse, yard, and stables, in jurisdictioufor 
‘ . . a debt under 

the city of Bath, where their business was conducted, and loz. arising oat 

that one of them kept a'*booking office and resided on tjie uicicof!™'** 

premises, for the more convenient management of their trade. 


The Bath Court of Requests Act, 45 Geo. 3. c. i57. s. l6, 
gives the commissioners therein named jurisdiction to dc> 
cide and determine all disputes and differences between party 
and party, for any sum not exceeding 10/. in all actions, or 
causes of debts for rent upon leases, articles, or securities, 
and in all causes of assumpsit. By sec. 17, the commis¬ 
sioners arc prohibited from deterrainiiig the right or title 
to any lands, tenements, or liereditaments, or real estates 


whatsoever, or to decide on any debt, where the title of a 


freehold, or lease for years of any lands, tenements, or here¬ 
ditaments, or of any chattels real shall be brought into 
question. By sec. 13, power is given to any person, whe¬ 
ther resident or not within the jurisdiction of the Court, 


D 2 
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®**y debt, o^ debts on the balance of afc;coun(s of 
Axon c^erwise however, not exceeding the vaiue of 10/. due or 

Dawimore. “*■ persons whatso¬ 

ever, r^iiding or ^being within the said city, or the liberty or 
^ precincts thereof, or keeping or using any house, ware¬ 
house, wharf, quay, lodging, shop, shed, stall, or stand, or 
using or frequenting the markets there, or seeking a liveli¬ 
hood, or in any way trading of dealing within the same, to 
^ summons against such debtoV, &c.; and by 
sec. 471 if any a<^tion or suit for any debt recoverable by 
virtue of the act in the Court of Requests, shall be cona- 
menced in any 6ther Court whatever, or elsewhere than in 
the said Court, the plaintiff in such action shall not by rea¬ 
son of a verdict for him or otherwise, be entitled to any costa 
whatsoever, &c. 

Mraham now shewed cause against the rule, and con¬ 
tended, first, that this being an action for the use and oc¬ 
cupation of a stable, it was by the fair construction of the 
prohibitory clause, s. 17, excluded from the jurisdiction of 
the Court of Requests; and, secohd, that the mere occu¬ 
pation by the defendants, of a warehouse in the city of Bath, 

was not sufficient to bring them \jithin the protection of 
thd statute, 

C 

Wilde, contrA, was stopped by the Court. 

r _ 

Pku Curiam —ITiis rule must be made absolute. The 
case comes within both the letter and the spirit of the sta¬ 
tute. First, this is an action of assumpsit, and the com¬ 
missioners have jurisdiction ovei- all causes of assumpsit, 
and there is nothing in this case to bring it within the ope¬ 
ration of the prohibitory clause. Second, the defendants 
are clearly the occupiers of a warehouse, stable, and other 
premises in the city of Hath, and supposing it to be doubt¬ 
ful whether either of them actually resided in the city, still 
the terms of the 12th section are so comprehensive, as to 
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leave no room to doubt, that tjiese defendants ought to hap 
been sued in the local jurisdiction. * 

R^le absolut^(a). 


(a) See Spencer v. IloUaway, 15 East, 647^ Baildon v. Fitter, 3 B. & A. 
S13. Parker v. Elding, 1 East, 352, and Cro/t v. Pitman, 1 Marsh. 269. 
S. C. 5 Taunt. 648. 


1623. 


Axon 


V. 

Dalliuorb. 

0 


Pashley V. Poole and Ar^ther. 

This was a ruile calling on the pluintiflf to* shew cause 
why the proceedings should not be stayed until the costs of 
a former action were paid. It appeared from the aftidavits 
that the plaintiff had declared and proceeded to trial in an 
action for work and labour against the trustees of the Kil- 
burne turnpike road, without naming any individual defen¬ 
dant or defendants. At the trial the record was withdrawn, 
and judgment of non pros was afterwards signed with the 
plaintiff’s consent and the costs were taxed at o4/. lOs. 
Before the costs were paid, the plaintiff commenced another 
action against the present defendants, who are two of the 
trustees of the same ros^l, for the same cause of action, and 
the question was, whether he could proceed until the cdsts 
of the former were paid. 


Header, on shewing cause, was stopped by the Court, 


A plaintiff de¬ 
clared in as¬ 
sumpsit 
against trus¬ 
tees of a turn¬ 
pike road gC' 
nerallif,wcnt to 
trial,withdrew 
his record, 
and after suf¬ 
fering himself 
to be non 
prossed, sited 
tlie same trus¬ 
tees a second 
time % name, 
for the same 
cause of ac¬ 
tion, and the 
Court refused 
to stay the 
proceedings in 
the second, 
until the costs 
of the first ac¬ 
tion were paid. 


and 


E. Larces, conti'd, contended, that under the circiimsfances 
of the case, the plaintiff ought, not to be permitted to pro¬ 
ceed until the coats of the former action were paid. He 
insisted that this second action was vexatious, and brought 
for the purpose of putting a public body to unnecessary 
expence. In ejectment causes, it w’as a matter of course 
to compel a plaintiff to pay the costs of a first action 
before he was permitted to proceed to a trial of a second, 
upon the same title; and latterly the Court had been dis- 
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p^ed to extend the'safiie equitable principle to other cases. 
Here the second action was for the same cause. TIic 
plaintV^ had failed in the first in consequence of his own 
blunder, and it wds but reasonable that he should be called 
upon to pay the costs of that action before he was allowed 
to go on with the second. 


Abbott, C. J.—The present is an action brought for 
the recovery of a debt. It is not an action complaining of 
•a malicious arrest, prosecution, or trespass, in which cases 
the Court ii/ight«< be .disposed to compel a plaintiii' to pay 
the costs of a first action, before ho was allowed to proceed 
in the second. 7'his is an action fur a pecuniary demand, 
alleged to be due from the defendants to the plaintiff, and 
W€ should be very careful before we deprived a party who 
has a debt owing to him, of the right of proceeding in his 
second action. If we saw clearly that he was proceeding in 
the second vexatiously, we should prevent him from so doing 
until he paid the costs. But here it appears that the first 
action was non-prossed in conscquc<.icc of the plaintiff’s de¬ 
claring against the defendants generally as trustees, instead 
of by name. He discovers the names of the trustees, and 
sets that there is no use in going on to tri^), because, if a 
verdict was recovered, the judgment might be arrested. I 
see no reason therefore, and 1 know of no authority for 
saying, that in a case like this, we ought to compel the 
plaintiff to pay the costs of the first action before he is 
allowed to go on with the second. 

f 

Bayley, J.—^There is no general rule by which a plain¬ 
tiff is compelled to pay the costs of a first action, before 
he is suffered to proceed wdth the second. If that were a 
general rule, it might in many instances w'ork injustice, for 
the defendant might not be able to pay the costs, and the 
only means of paying them might be by recovering his debt. 


Holroyd, j., concurred. 

Ride discharged, without costs. 
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Volet v. Waters, Esij. 

Mjrryat on a former day obtained a rule to shew 
cause why the return to the first writ of exigent, and to the 
writ of proclamations, and ajso ^hy the writ of allocatur 
exigent, and the subsequent prAceedings to outlawry in this 
cause, should not be set aside with costs, ^for irregularity. 
The facts disclosed on the affidavits in support of the rule 
Mere these :—The first M rit of exigent, •being tcited on the 
15th ilifly, 182G,*and returnable three weeks of the Holtf 
Trinityy {Q,3AJune) issued into London on the lOtli June, 
To this writ the sheriff returned, that he had demanded the 
defendant on the hustings of the Common PleaSj GuUdhall, 
on three several days, namely, Monday next after the feast 
of St. Dunstan the Archbishop ( 19 th May); Monday next 
before the feast of St. Boniface the Bishop (5tli June); and 
Monday next before the feast of St. Edmond the King and 
Martyr (GOth June), in the same year ; but that the defen¬ 
dant did not appear, and because there was no other hustings 
of Common Pleas held at the Guildhall aforesaid from the 
issuing forth of the said writ until the return thereof, there¬ 
fore the said sheriff could not proceed further thereon; on 
the 19 th of the same month of June, 1822, a writ of pro¬ 
clamation, tested and made returnable on the same days as 
the exigent, issued into Middlesex, for proclaiming the de¬ 
fendant to come ill. To this writ the sheriff returned that 
he had caused the defendant to be proclaimed three several 
days, according to the form of the statute (a). On the 
22 d October last, an allocatur exigent was issued into Lon¬ 
don against the defendant, returnable on the Morrow of’ 
All Souls, to which the sheriff returned that he had de¬ 
manded the defendant a fourlh and fifth time at the hustings 
of the Common Pleas at the Guildhall, namely, Monday next 
afier the feast of the Apostles SL Peter and St, Paul 

(</) .ft c. 3i li 


The writ of 
exigent upon 
ail outlawry 
must be in the 
hands of the 
sheriff at the 
time the de¬ 
fendant is de¬ 
manded. 
Where the 
sherif}' return¬ 
ed to a writ of 
exigent, and 
to a writ of al¬ 
locatur exi¬ 
gent, that he 
had demanded 
a defendant at 
tlie hustings 
upon five seve¬ 
ral days, when 
out of four 
of tlie five, the 
writs could not 
by possibility 
have been in 
liis possession: 
Held, tliatthf 
returns were 
irregular.—. 
SenAle also, 
that the writ 
of proclama¬ 
tion upon an 
outlawry is 
void, unless 
the requisites 
otSlEliz. c. 3. 
s. 1. are com¬ 
plied with. 

An attorn^ 
making an am- 
davit to sup¬ 
port a motion 
to set aside an 
outlawry 
against a 'j- 
fendaiit who 
has notappear- 
cd, must shew 
tliat he is au- 
thoris Ml to act 
for the defen¬ 
dant. 
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1823. (^9th June), and on Mondaif,next after the feast of St. Be- 

nedict the Abbott (8lhJ///«, 1822), but he did not appear, 

V O LET ■> „ ^ . 

V. and tnv’*efore he was outlawed, i he ground of irregularity 
Waters. aj|gggj jq g^ist ni the returns to the exigent and allocatur 
exigent was, that three at least out of the five demands made 
thereon, were made when the writs could not by possibility 
be ill the hands of the 'sheriff, which the practice of the 
Court required they should* be when the demands were 
made; and to the returns to the writ of proclamations the 
irregularity alleged was, that the proclamations required by 
the statute*’31c. 3. s. 1 («), could not by possibility 
be made between the day it w'as issued and the day of the 
return, inasmuch as there was no County Court or Gciicral 
Quarter Sessions of the Peace held, at which the defendant 
(who was out of the kingdom at the time) could be pro¬ 
claimed whilst the writ was running. 


Platt now shewed cause, anh produced an affidavit, 
stating that the proceedings to outlawry in this case were 
the same as had been adopted in shnilar cases in London and 
Middlesex j for upwards of forty years. '[Abbott ^ C. J.—If 

(f) By wliich it is enacted, thatin ft.ery action personal, wherein 
any writ of exigent shall be awarded out of any Court, a wrrit of pro¬ 
clamation shall be awarded and made out of the same Court, having 
day of teste and return as the said writ of exigent shall have, directed 
and delivered of record to the sheriff of the county where the defend¬ 
ant, at the time of the exigent so awarded, shall be dwelling; which 
writ of proclamation shall contain the efl'ect of the same action: And 
that the shcritf of the county, unto whom any such writ of proclamation 
shall be delivered, shall make three proclamations, one in the open 
county court, '‘another at the General Quarter Sessions of the Peace, in 
those parts where the defendant, at the time of the exigent awarded, 
shall be dwelling, and the third one nrontii at the least before the ifuinto 
exactun, by virtue of the said writ of exigent, at or near the most usHal 
door of the chiirrh or chapel of that town or parish where the defend¬ 
ant shall be so dwelling; and If the defendant shall be dwelling out 
of any pai i'>h, then in such place as aforesaid of the next adjoining 
parish in the same foinity, and upon a SuniUnj, immediately after divine 
service and sermon (if there be one’, and if there be no sermon, then 
forthwith after divine service t And that all outlawries had and pro- 
finiinced, whereupon no writs of proclamations shall be awarded and 
returned according to the form of this statute, shall be utterly void and 
of none cfl'ect.” 
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that be so, it is high* time the practice should be corrected.] 
At all events, he submitted, that supposing this practice to 
be irregular, the Court was bound by th^ sheriff’s i^turn, 
which, if it was false, the defendant had his remedy by 
bringing an action for a false return. There was, however, 
a more conclusive answer to the present rule, namely, that 
the attorney who made the affidavit in support of the mo¬ 
tion, did not desflcribe himself *as the defendant’s attorney 
or agent, nor did he state that the applica^on was made at 
the defendant’s instance and request, which he was bound 
to do, inasmuch ^as the defendant did 'not \ippear in per¬ 
son. Upon this objection the Court stopped him, and 
called upon 


1823. 

VOIET 

V. 

Watebs. 


Marryat and Chitty, contr^, who contended, that as 
there was no appearance to the proceed'uigs, the deponent 
could not, with propriety, describe himself as the attorney 
of the defendant; but 


Per Curiam. —This* is a fatal objection to this rule. 
The deponent must shew that he has some authority to 
act for the defendant; .otherwise, a mere stranger might 
come in, which cannot be allowed. But for this objection, 
we should certainly have made this rule absolute. The 
practice of demanding a man in proceedings to outlawry, 
which are most serious in their consequences, without any 
writ authorising the sheriff so to do, is clearly irregular. 
Here, some of the demands stated in the returns to the 
first exigent, and the allocatur exigent, must have been 
made when there wd^ no writ ii) the sheriff’s hands. It is 
the duty of the plaintiff’s attorney to take out the process 
and put it into the hands of the sheriff, in order that he 
may make the demands, and the sheriff is bound to have the 
exigents in his hands when the demands are made. With 
respect to the return to the writ of proclamations, the re¬ 
quisites of the statute of Elizabeth do not appear to have 
been complied with; but at present we arc not required to 
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^ve any opinion upoii that point, as tlve rule must be dis¬ 
posed of upon the olgection to the affidavit. 

V 

^ ^, Rule dischai^ed, without costs (n). 

(«) Vide Somcrrillc v. hVatkinSf 14 East, 536. Tidd, 6th ed. 131, et 
scq .} 5 & 6 fV. & M. c. 21. a, 4. and 9 & 10 fF, 3. c. 25. s. 42. 


r 
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IIen,uy Warter and Margarktta Mary Elizabeth 
Warter, Infants, by their next Friend, v. John 
Hutchinson, surviving Trustee, and Margaretta 
Elizabeth ^Meredith Warter, an Infant, by Jane 
AVarter, AVidow, her Mother and Guardian.—And 
Jane Warter, AVidow, and Margaretta Eliza¬ 
beth AVarter, an Infant, by the said Jane Warter, 
her Mother and next Friend, ». John IIotciiinson, 
Henry Warter, and Margaretta Mary Eliza¬ 
beth Warter, Infants, by ihfir Guardian. 

A testator de- HE following case was sent by his Honor the Vice 
charged wltlf* Chancellor for the opinion of this Court; after having bedli 

two annuities, t^ice argued in the Common Pleas (a ):— 
and subject to ® . 

certain Icga- Thomas Meredith, of Pentrebi/chan Hall, in the county 
tees’, •theVr”* Denbigh, M. D. by his will bearing date the 8tli Sep- 

heirs and as- > v 

signs, until his ^ (®) ^ Moore, 144. 

nephew J., son of his sister ili. should attain twenty-one; and if he should die in the 
mean time, until H., second son of 31., should arrive at that age ; and if II. should die in 
tlic mean time, until the daughter of 31. should arrive at that age, upon trust tii 
raise out of the rents of the premises, or by sale or mortgage thereof, portions for H. 
and the younger children of 31. payable on their attaining twenty-one j and further, 
to apply a proper sum out of the rents for the maintenance and education of J. until 
he should attain twenty-one,jand then to pay him the residue; and if he should die 
before twenty-one, then to apply a like sum for the maintenance of H. till he should 
attain that age,_ and then to pay liim the residue; and in the mean time to place out the 
money arising from the rent at interest, for the benefit of J., and when J. should attain 
twenty-one, or in case of his death, when and as soon as IJ, should arrive at that age, 
or in case of his death, when the daughter of ilf. should attain twenty-one, to the ifse 
of J. and his assigns for life, without Impeachment of waste; remainder to trustees to 
pre^ive contingent remainders; and after the death of J. to the use of his first and 
other sons and daughters in strict tail; and for default of such Usiie, to the use of H. 
with similar limitations over to his niece, the daughter of 31, and an ultimate remainder 
to M. in fee. Testator died, leaving bis sister M., her sons, J. and H. and three younger 
children alive. J. married and died intestate under twenty-one, leaving a daughter 
Held, first, that the trustees took only a chattel interest in the estates devised to them ; 
second, that on the death of the testator, J, took a vested estate for life; third, that the 
daughter of J. took an estate in tail-male on the death of her father; and fourth, that 
H. took, at testator's death, a vested estate for life in remainder, expectant on the 
death of his brother J. and failure of sons and daughters to be born to J. and issue male 
of such sous and daughters. 
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temher, 1801, duly executed and .attested to pass real estates, 
after directing the payment of his debts and funeral ex¬ 
pellees, by his trustees and executors thereinafter ni&ed, 
and for which purpose he thereby charged, subjected, and 
made liable all his capital and other messuages, lands, and 
hereditaments whatsoever, situate in the several counties of 
Denbigh and Chester, to the paynfent of the same, in aid 
of his personal e^itate; and sirtiject thereto, he gave and 
devised all and every his said capital and other messuages, 
tenements, lands, and hereditaments, with their respective 
appurtenances,’ to the Rev. Brownlaw ¥orke\ Richard 
Bloifd, Esq. and John Hutchinson, their heirs and assigns, 
subject to the following uses and estates (that is to say) :— 
In trust, to permit and suffer his sister, Margaretta PVar- 
ter, the wife of Joseph fVarter, and his aunt, Mary Newton, 
to have, take, and enjoy, out of the said hereditaments and 
premises for their respective lives, each, a certain annuity 
therein mentioned, with the usual power of entry and dis¬ 
tress ; and subject to those two several annuities, he gave 
and devised the said capital and pther messuages, &c. to the 
said trustees, their heirs and assigns, until his nephew, John 
Warter, the son of his ^ister Margaretta Warter, should 
attain the age of twenty-one years ; and if he should die fti 
the mean lime, until Henry Warter, the second sop of the 
said Margaretta Warter, should arrive at that age; and if 
the said Henry Warter should die in the mean time, until 
the daughter of the said Margaretta should arrive at that 
age, upon the following uses and trusts (that is to say):— 
that they the said trustees, and the survivor of them, his 
heirs and assigns, should in the first place, as soon as con- 
vetaiently might be after his decease, levy and raise out of 
the rents and profits of the premises, or by sale or mortgage 
thereof, any sum or sums of money as would be sufficient 
to pay and satisfy all his just debts and funeral expences, 
and all costs, charges, and expences which they the said 
trustees might sustain, on account of the trusts thereby in 
them reposed; and further, that they should levy and raise 
out of the rents and profits of the said premises, or by sale 
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I8Sa. ^ 5)r mortgage thereof, or of a.conipetent «art thereof, the full 
Warter 2000 /. together with all costs and charges attending 

Hutchinson t^ising the ^ame, and pay the same to the said Henry 
Warter, the younger, son of his sister the said Margaretta 
Warter, as soon as he attained the age of twenty-one years; 
and if his said sister should happen to have more than one 
younger child, then and in i such case, he directed his said 
trustees to raise, out of tlie* rents, issues, *and profits of the 
said premises, the full sum of 3000/. and pay the same to 
and amongst such younger children, share and share alike, 
as soon as thdy should severally attain their respective ages 
of twenty-one years ; and he charged the said hereditaments 
with the payment of the same; and upon further trust, that 
they the said trustees, tlieir heirs and assigns, should pay 
and apply a proper sum of money arising from the rents and 
profits of the said premises, for the maintenance and educa¬ 
tion of his nephew John Warter, till he should arrive at the 
age of twenty-one years; and when he should attain that 
age, then upon further trust, to pay him the rest and resi¬ 
due of the said rents, issues, anti profits of the said pre¬ 
mises, if any should remain in their hands, after payment 
and satisfaction of all his just deLifs and funeral eitpences, 
{Slid the said sum of 2000/. or 3000/. as the case might hap¬ 
pen as aforesaid; and if the said John Warter should hap¬ 
pen to die before he attained the age of twenty-one years, 
then the trustees were to pay and apply a sufficient sum of 
the money arising from the rents and profits of the said pre¬ 
mises, for the maintenance and education of his nephew the 
said Henry Warter, till he should attain the age of twenty- 
one years; and when Henry Warter should arrive at that 
age, then upon trust, to pay him the rest and residue of the 
rents, issues, and profits of the said premises, if any 
should remain in their hands, after payment and satisfaction 
of his just debts, and the money intended for his sister's 
younger children as aforesaid; and in the mean time, to 
place out the money arising from the rents and profits of 
the said premises, at interest, for their benefit and advan¬ 
tage ; and whet' and as aeon as the said John Warier 
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should attain the age of twenty-one years^ or in case of his 
death, when and as* soon as the said *Henry fVarter should 
arrive at that age, or in case of his death, when and as soon 
as thedaugliter of the said Margaretta Waper should‘^rive 
at the age of twenty-one years, he gave and devised the said 
premises, with their appurtenances, subject as aforesaid, to 
the said trustees, their heirs and assigns, to the use of his 
nephew the said John Warter and l&is assigns, for and during 
the term of his natural life, without impeachment of waste; 
and from and immediately after the detern^ination of that 
estate, to the use and behoof of the said trustees, to pre¬ 
serve contingent remainders; and from and in^meJiately after 
the decease of the said John Warter, to the use of the 6rst, 
second, third, and all and every other son and sons of the 
body of the said John Warter lawfully issuing, severally, 
successively, and in remainder, as they and every of them 
should be in priority of birth and seniority of age, and of 
tlie several and respective heirs male of his and their respec¬ 
tive body and bodies lawinlly issuing, the elder of such son 
and sons, and the heirs male of his body issuing, being al¬ 
ways to be preferred, and* take before the younger of them, 
and the heirs male of his and their body and bodies issuing; 
and in default of such is^pe, to the use of the first, second, 
tliird, and all and every other daughter and daughters of the 
body of the said John Warter lawfully issuing, severally, 
successively, and in remainder, one after another, as they 
and every of them should be in seniority of age and priority 
of birth, and of the heirs male of the respective body and 
bodies of such first and other daughters lawfullyJssuing, the 
elder of such daughter and daughters, and the heirs male of 
her and their body and bodies issuing, always to be preferred, 
and to take before the younger of them, and the heirs male 
of her and their body and bodies issuing; and for default of 
such issue, to the use of his nephew Henry ffarter, the 
second son of the said Margaretta Warter, and his assigns 
for life, without impeachment of waste; and immediately 
after the determination of that estate, to the use of the said 
trustees, their heirs and assigns, to preserve the contingent 
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uses and estates (torn being barred or destroyed^; and from 
and afj^r the decease of the. said Henry Warter, to the use 
of his first, second, third, and other sons, and first, se- 
conc^ third, and, other daughters, in like manner as to the 
sons and daughters of the said John Warter ; and for default 
of such issue, to the use of his niece, the last born child 


of his sister Margaretta Warter, and her assigns for life, 
without impeachment of' waste; and after her decease, to 
the use of her sons and daughters in like* manner as to the 
sons and daughters of the said John and Henry Warter ; 
and in default of such issue, to the use of his sister, Mar- 
garetta PVartef\ in "fee.—Provided always, and the testator 
did thereby declare it to be his will, that the said John War¬ 
ter, or whatsoever other person or persons should, by virtue 
thereof, become possessed of, or entitled to his said estates, 
should, from the time he, she, or they should become so 
possessed, take upon himself, herself, or themselves, the 
surname of Meredith, and should make the mansion-house 
of Pentrebychan Hall aforesaid, their usual and common 
place of residence; and in case the said John Warter should 
refuse or neglect to reside a|, and make use of Pentrebychan 
Hall as his usual place of residence, and take upon him¬ 
self the surname of Meredith, th,en the will was to be void 


fo all intents with respect to him, and every other person 
and persons claiming under him, who should so refuse to ' 
comply with such direction ; and in like manner he directed, 
that the same should be utterly void iu respect to the said 
Henry Warter, and the daughter of Margaretta Warter, 
and every other pei ^on and persons claiming under them by 
virtue of his will, in case he or they should refuse to take 
the surname of Meredith, and reside at Pentrebychan Hall 
as aforesaid. i\nd as to all his honsehold goods and furni¬ 
ture, and all his silver plate whatsoever, that should happen 
to be at his mansion-house at Pentrebychan Hall at the 
time of his death, he ordered that the same, or any part 
thereof, should not be sold, disposed of, or removed from 
thence; but that the same, and every part thereof, should 
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be deemed and considered to be, gt), and continue heir* 
looms, for the use dnd benefit ’of the heirs Pentrihychan 
Hall for ever; of which will the testator appointed R^.hard 
EdwardSf and his aunt, Mary Newton, executors. 

llie testator having died on the 7th jlpril, 180£, his will 
was proved in the Consistory Court of St. Asaph by both 
his executors. Joseph Warier and Margaretta his wife, 
John Richard Meredith Warmer (in the will called John 
Warier) their eldest son, and Henry Warier their second 
son, (also named in the said will) survived ^he testator; and 
the said Joseph Warter and Margaretta his wif(p„ also had 
living at the de:)th of the testator, three other younger 
children, viz. Joseph, Thomas, and Margaretta Mary Eliza¬ 
beth, being the daughter mentioned in the will. 

.fohn Richard Meredith Warter, on the 5th August,1S16, 
duly intermarried with Jane Jones, and on the 6th April, 
1817 died intestate, without having attained his age of 
twenty-one years, leaving the said Jane Warter, his widow, 
and Margaretta Elizabeth Meredith Warter, his only child 
by her, and heir-at-law, him surviving. Henry Warter 
named in the will, attained the age of twenty-one on the 
idth November, 1821. The trustees named in the will had 
survived the testator, but since his death, two of them h^ 
departed this life, leaving John Hutchinson surviving 
trustee. 
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The questions for the opinion of the Court were. First, 
whether Jiroj£>«/onp)fo/7cc, Richard Lloyd, and John Hutchin¬ 
son in the pleadings named took any, and uhat estate in 
the estates devised to them by the will of the testator, Tho¬ 
mas Meredith, Secondly, whether, upon the said testator’s 
death, John Richard Meredith Warier in the pleadings 
named, took any, and what estate in the said devised estates 
and premises. Thirdly, whether Margaretta Elizabeth 
Meredith Warter, the infant, took any and what estate in 
the said devised estates and premises; and if any, at what 
period. Fourthly, whether, upon the said testator’s death, 
or upon the death of the said John Richard Meredith 
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Watter under the pgi^ of twenty-one, the said Henry Warier 
took a% and what estate in the said devised estates and 
premises. In case the Court should be of opinion that the 
said trustees ^opk the fee in the said devised estates, in 
which case the second, third, and fourth questions, as above 
stated, would not call for any answer, then (assuming for 
the sake of this question) that a chattel interest only passed 
to the said trustees, what estates or interests severally did 
the several persons take who are named in the second, third. 


and fourth questions i 


This 

Term. 


f 




case was 


argued at the 


Sittings, after last Hilary 


Preston, for Heury Warier, contended, first, that the 
trustees named in the pleadings, took a determinable fee, 
and not a chattel interest; second, that John Richard Me¬ 
redith Warier never took a vestec[ estate, having died an 
infant; third, that for the same reason, his infant daughter 
Margaretta Elizabeth Meredith Warter, never took a vested 
estate; and fourth, that Henry [barter, in consequence of 
the death of his brother under age, took an estate for life, 
v^th remainders over, as in the will. In order to deter¬ 
mine the questions submitted to the Court the will must 
be divided into its several parts. The testator having in 
the first instance devised his estates to his trustees, their 
heirs and assigns generally, the first question is, whether 
that be a gift of a chattel interest, or a determinable fee; 
and then supposing it to be a determinable fee, when was 
the fee to determine ? After charging his estates with his 
debts and funeral expences, he gave them to his trustees, 
their heirs and assigns, in trust, first, to raise and pay two 
annuities; second, to raise portions for Henry Warter, and 
the younger children of his sister; third, to maintain and 
educate JoAr Warter, u»ti7 he attained twenty-one; fourth, 
when he attained twenty-one, then the residue of the profits, 
if any should remain in their hands, after payment of the 
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debts and raising the portions are given to ^iin; fifth, in case 
John should die before twenty-one, then to apply a portion 
of tlie rents and profits for the maintenance and education 
of Henry, until he should attain twenty-oi)^, and whdn he 
arrived at that age, then upon a like trust as for John*a 
taking; and then in trust until his niece attained twenty- 
one. First, he gives a fee, and then he limits it until three 
several infants should respectively attain majority. The diffi¬ 
culty, therefore, drises from tht? testator’s confusion of lan¬ 
guage. After having given tiie fee to the trustees, he un¬ 
necessarily gives them the estate until the infants attain 
twenty-one. These are not uses in the'Strict sense of the 
word, but trusts to be performed. The trustees therefore 
must be held to take, a determinable fee. Determinable, 
when ? Why, determinable by John*s attaining twenty-one, 
or dying under that age, and so lotics quotics, with respect 
to the other infants. The legal effect of this part of the 
will would be, that if all these three persons died under 
twenty-one, there would not be any ulterior gift under the 
will. It must be contended on the other side, either that the 
trustees took the entire fee*for ihc purpose of the will, and 
that the trusts were to be executed iu a Court of Equity, 
or that they took only a chattel interest determinable on the 
events expressed in the will. The Court, however, is not at* 
liberty to say that they took the whole fee. The testator has 
expressed his intention in such words as plainly shew that 
they were not to take the fee-simple at all events. The in¬ 
tention was simply to provide trustees for these infants during 
their ininoiity. His debts and legacies are charged upon his 
estate by separate clauses, and power is given to tlie trustees 
to raise the money by sale or mortgage. Then he provides 
iu what manner the estate shall be disposed of when Jo/in 
Warier attains twenty-one. The moment, therefore, he at¬ 
tained that age, the estate to the trustees would have ceased, 
and the limitations of the will would have come into full 
operation. The gift is to the trustees and their heirs until 
a certain event takes place. There is nothing incompa- 
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tible with its be^ig a determinable fee. A chattel interest 
is a provision pf necessity in favor of wills, but never to be 
adopted without absolute necessity. If the Court can give 
effect to the w^U consistently with the rules of the common 
law, tlicy will do so without resorting to a chattel interest. 
Man^ld v. Dugard (a). There is one most cogent rea¬ 
son why the trustees should take a determinable fee, rather 
than a chattel interest. If tliey took a chattel interest there 
was^ no occasion to use the word ** hem” for if a chattel 
interest was meant to be given, the executors would be the 
trustees. The case of Goodtitle v. Whitby (6), is recon- 
cileablc, by saying' that it was a chattel interest until the 
infant attained twenty-one, but that the infant had a vested 
estate in the mean time. At all events it was determinable 
by the death of the infant, or his attaining twenty-one. It 
would be confounding the measure of estates, to say that 
trustees can have an estate to them and their heirSf until 
attains twenty-oue, unless it be either a fee or a life estate. 
Mr. Fearne, in observing. on Lethieullier v. Tracy (c), in 
his ** Essay on Contingent Kemainders** (d), is mistaken 
ill supposing that Lord JHardtdeke thought that a fee 
could be given in the first instance, and a vested remain¬ 
der behind it. Referring to t^e report of that case, it 
Vrill be found (e), that all the remainders were said to be 
vested pn the determination of the fee given to the trustees. 
The result of the case, as stated by Mr. Fearne, would be a 
solecism. That case decides this proposition, that the gifts 
to the trustees was a determinable fee. The case therefore 
of Lethieullier v. Tracy is an authority, for shewing that 
this is not a chattel interest, but a determinable fee, and 
the case of Wright v. Pearson (f), explains the principle 
on which that doctrine is founded. At what time then 
were tlie trustees to become seised of a legal estate for the 
purpose of executing the trusts.^ First, when John Warter 


(а) 1 Eq. Cas, Abr. 195, pi. 4. 

(б) 1 Burr. 228. 

(c) 3 Atk. 774. 


(ci) 7th Edit, page 326, 
(e) Page 779. 

(/) I Eden, 119. 
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should attain the age of twenty-one. * He had not attained 

y 

twenty-one, and therefore that event has fafled. Then se¬ 
cond, when HenrifWarter attained twenty-one, and that'event '*^*'^®* 
has happened, and having? happened, it % immaterial for Hutchimsom. 
the purposes of this will whether Margaretta tVarter, his 
sister, may have attained majority. BorastoH*s (a) case 
establishes clearly when a remainder becomes vested after a 
chattel interest during minori^. But this case is totally 
distinct from that case, and for this reason:—By the*plan 
of this will it is clear that the estate was ifot to determine 
with John Warter's attaining twenty-one, biit to be held in 
trust for Henry Warier, and Margaretta War ter respec¬ 
tively ; and that case makes this case one of the most diffi¬ 
cult ever submitted to judicial decision. John Waiter could 
never have an estate before the trustees had the seisin to 
serve the uses, and there must have been a vesting and 
seisin in them before the uses could arise. If John Warier 
had died under twenty-owe, leaving no issue, Henry Warter 
would not have been in the seisin under the gift of the 
will, for the estate of tl^e trustees would have continued 
for other purposes. It is obvious that the testator had no 
motive beyond that of providing for an object who should 
attain the age of twenty-bnc, and intended that the estatv 
should go over if that event did not happen. The Court are 
bound by what he has done, and cannot conjecture what he 
possibly might have done had he contemplated the event 
which has happened. John Warter, therefore, having died 
under twenty-one, the event on which he was to take failed, 
and he never had a vested estate, and it could nfit go to his 
issue. The testator has never contemplated the event of Jb/nt 
Warter dying under twenty-one, leaving issue. If he had, 
there is no doubt that some provision would have been made 
for that event. None having been made, the Court cannot 
impute an intention to the testator which has not been ex¬ 
pressed. The question then is, whether Margaretta Mere^ 
dith Warter, the infant, took any estate in the premises, 

(a) 3 Rep. 21 , 

th ^ 
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She clearly tool^ no estate, because her father died under 
twenty-one. This is obvious from the context of the will, 
and is the neces^^ry effect of all the dispositions, Strong v. 
Teatt (a). The next question is^ whether on the death of 
John Warter, under twenty-one, his brother Henry took 
any, and what estate. It is clear from the frame of the wdll, 
that if Joh7i died under twenty-one, Henry was to be entitled 
to thp accumulations arising during his own infancy. There 
was a clear intention that he should be substituted in the 
place of John and his children, if John died under twenty-one. 
There must ha^e been a suspension of ownership, from the 
time of John's dying under twenty-one, till Henry attained 
that age, unless Henry was immediately seised. The 
daughter of John clearly could not have taken any thing, and 
if she was excluded for a portion of time, why might not 
she be excluded for ever ? [Bayley, J. May it not mean 
this, if John dies under twenty-one, Henry shall have the 
accumulations, but that John’s child shall have the estate ?] 
This case must be governed by principle, and no provision 
is made for the maintenance and-education of Jo/ni’s child; 
no doubt it would have been made, had the testator at all 
contemplated, that on his elder nephew dying under age, 
fiis issue should be entitled. If this had been a gift to John 
and his, heirs, and if he should die without leaving issue, 
to Henry and his heirs, the issue of John would have been 
excluded, and why not his children designated by descrip¬ 
tion ? First, then it is clear, that the trustees took a deter¬ 
minable fee, aud not a chattel interest; second, that 
Warter never took a vested estate, having died an infant; 
third, that for the same reason his infant daughter never 
took a vested estate; and, fourth, that Henry Warter, in 
consequence of the death of his brother under age, has taken 
an estate for life, with remainders over as in the will di¬ 
rected. Then, fifthly, the question (assuming that a chattel 
interest only passed to the trustees) is, what estate did 
John, his infant daughter, and Henry, severally take under 

(a) 3 Burr. 910. 
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llic will. \The Court asked whether iheie was ever an in^ 1823. 
stance of such an hypothetical question pvt to the Court 
for its decision, and they were referred to Wykham v. Wyk- «. 
ham (a), and Sanford v. Irhy It is clear that John and 
his daughter never took any estate, and that Henry took a 
vested estate at the age of twenty-one. Any other con¬ 
struction would be inconsistent with the language of the 
will, and the obvious iiitentioif of the testator. The chattel 
interest was to continue distinct for paying debts, and, rais¬ 
ing portions. There was clearly no intention that any fee 
should arise until John attained the age of ,twenty-one. 

How then can it die said that an estate depending on cer¬ 
tain events, must arise at ail events ? It is clear that John's 
was not an estate at all events, because Henry's interest is 
interposed. A remainder after a gift during minority, to be 
determined by death, is a vested estate, but if there be any 
other event expressed, such a consequence becomes impos¬ 
sible. In Jordan v. Ho^kman {c), a testator devised lands 
to his wife during her widowhood, and if she should marry 
again, then his daughter to enter, provided that if his w'ife 
married, and survived his*daugliter, the estate should return 
to her. That would be a vested remainder by construction 
in the daughter, but if ib had been a devise during widow¬ 
hood, with remainder on marriage again within a limited 
lime, the same consequence would not follow, because it 
would be contingent, and the interest would not be vested. 

So also if a man makes a lease for life, and that a day after 
the death of the tenant for life, it shall remain over, this 
remainder is void, because the first estate mu;^ determine 
before the remainder can commence, Plowd. 25. Here, if 
John had died under twenty-one, and Henry was not to 
have it until twenty-one, his interest must be contingent. 
Therefore, upon his attaining that age, the estate becomes 
vested in him, and he is entitled to a certificate in his 
favor. 

(a) 11 East, 458. (5) 3 U. & A. 654. (c) Ambl. 209. 
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Hodgson, foruhe personal representatives o{ JohnWar- 
tw, and of his infant daughter (who died since the case was 
directed), contended, in answer to the first questioui that the 
Hutchinson. tQok u' legal estate in fee; but laybg that aside 

for the sake of argument, he contended, in answer to the 
second, that John Warter, upon the death of the testator, 
took a vested estate for )ife; to the third, that Margaretta, 
the infant, took an estate in tail male, on the death of her 
father; and to the fourth, that llenty Warter took, at the 
testator’s death, a vested estate for life in remainder, ex¬ 
pectant o?i the death of his brother John, without issue. 

« 

As to the first point, the trustees took, a legal estate in 
fee-simple, or at least a power to sell or mortgage the fee, 
to the extent of the trusts. But if neither of these propo¬ 
sitions can be maintained, they took a particular estate, tliat 
is, an estate capable of supporting remainders, and not a fee 
determinable upon particular events. Did then the trustees 
take the fee-simple at law ? In tl^e first place, the testator 
not only charges his estates with his debts, but directs them 
to be raised immediately by sale or mortgage ; this shews 


that the trustees have tlie legal estate for this purpose, be¬ 
cause this trust can only be executed by persons having a 
legal estate or legal power. Th^re are acts to be done. 
They are to pay the debts, funeral expcnces, and legacies, 
by sale'and mortgage of the estate. There are also an¬ 
nuities to be raised by a rent-charge. It is true, indeed, 
that the annuitants have the power of entry and distress, 
but this comes after the gift to them, and therefore it is 
more reasonable to hold, that this was one of the purposes 
of the trust, and that these legal powers were to be exer¬ 
cised in the names of the trustees. If the estate of the 
trustees were to determine upon John Warter attaining the 
age of twenty-one, how could these trusts be executed, at 
least in the mode pointed ou^" by the will, because no pur¬ 
chaser or mortgagee could be found to advance his money for 
the purposes fur which it was required. The trustees there¬ 
fore could not execute their trusts by sale or mortgage, unless 
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they liad the fee. But beside these,. tLiere are other acts 1823. 
to be done upon John Wartet^s attaining^m^ority. which 
could not be performed unless the trustees had the legal v. 
estate. Courts of law are undoubtedly ^alous of giving 
too large estates to trustees. Doe v. Simpson (a) ; but there 
are cases where, although the estate is limited in terms, the 
Court will enlarge it to give effect to the object of the 
trust. This was admitted itf Doe v. Simpson, although it 
was held that the words did not give the fee. In thi$ case 
it is quite clear that the trustees must hgve taken the fee- 
simple, or the trusts of the will could not ha^e been ex¬ 
ecuted. But if ^his is made out the other questions cannot 
be entertained in a court of law. The negative must there¬ 
fore be admitted for the sake 6f argument. Then the trus¬ 
tees took a particular estate (a chattel interest) for the pur¬ 
pose of executing the trusts of the will, and John Warier 
and Margaretta, his infant daughter, took vested remainders. 

For this Boraston*s case^(b), Manjkld v. Dugard (c), Good- 
iUle V. Whitby (d). Doe v. Lea (c). Doe v. Unt^rdown if), 
and Stanley v. Stanley (g), are authorities. In all these cases 
an estate is given to fill u|) the interval until the devisee attains 
twenty-one. The cases of Bromfield v. Crozeder {h), and 
Brownsword v. Edward%ii),esc also to the same effect. The 
most important part of the will is this :—“ And when and 
as soon as the said John Warter shall attain the age of 
twenty-one years, or in case of his death, when and as soon 
as the said Henry Warter shall arrive at that age, or in 
case of his death, when and as soon as the daughter of the 
said Margaretta Warter shall arrive at the age of twenty- 
one years, I give and devise the said premises, with their 
.appurtenances, subject as aforesaid, to the said trustees, 
their heirs and assigns, to the use of John for life, with re¬ 
mainders over. See.” Now if this part of the wUl be taken 


(а) 5 East, 162. 

(б) 3 Uep.21. 

(c) 1 Kq. Cas. Abr. l'J6, pi. 4. 
((f) 1 Burr. 233. 

<«) 3 T. 11. 41. 


(/)Willc8, 293. 

(g) 16 Ves.491. 

(A) 1 New Rep. 313. 
(i) 2 Ves, 243. 
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1823. ^iterally, it is clckrly in favor of the present argument. 
The introductton of the condition of Henry*a attaining 
«. twenty-one, was utterly unimportant, unless John Warter 
Hutchinson. under that age, because the preceding gift is to the 

trustees during the minority of John ; and if John should die 
before majority, then during the minority of Henry ; and if 
he should die before majority, then during the minority of 
Margaretta, the niece; yet by the express, words John was 
to take, if either of the three contingencies happened. [ Bay-- 
leyt J. May not'the rule, reddendo singula singulis apply?] 
That would m,^ke the remainders to JoJm’s children de¬ 
pendant on his attaining twenty-one, while the authorities 
above cited go to shew that even his own estate was not 
contingent. The testator did not intend that his nephew 
Henry should take more than a younger child’s portion, 
unless in the case of a total failure of issue of the body 
of his brother John ; and there are no words in the will 


which import that his living to iho-age of twenty-one must 
be taken to be a condition precedent to his being entitled to 
the estate, but that provision was merely introduced to shew 
the time when he should cofne into the management of it. 
A fortiori it is not a condition precedent to the estates of 
l\is children. It is not a devise to him in case of his attain¬ 
ing that age, but it is vested in the trustees -until he should 
become *twenty-one, when he would be capable of taking 
possession. Mr. FearnCf ih commenting upon the case of 
Lethieullier v. Tracy, is certainly erroneous in his view of it; 
blit that case proves Lord Ilardwicke^s opinion to be, that 
the contingency of dying under twenty-one, does not affect 
the subsequent estates. Though here the contingency of 
John*s attaining twenty-one has failed, yet that would not 
prevent his child taking a vested remainder. The interval, 
if any, is filled up by a limitation to the trustees during the 
minority of Henry. It will follow, then, that the trustees 
took a particular estate, and what particular estate they 
took it is unimportant to inquire. It is necessary fof 
me (as the fifth question is worded) to argue, that 
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they took merely a chattel interest;,itJ is sufficient that 
they took a particular estate, followed by 9 remainder to 
John tVarter, and remainders to his issue in tail, under which 
the infant Margaretta took a vested estate ^ail. The argu¬ 
ment on the other side rests much on the trust for mainte¬ 
nance, and as to the accumulations of rents. It assumes, 
that this trust is for the next in remainder ; and then infers 
that the person named in this trust must be the next in re¬ 
mainder. The assumption may be admitted, but the infer¬ 
ence is not correct. If the testator has given an estate to 
endure during the successive minorities of his nephews, for 
a particular purpose, with remainders over m strict settle¬ 
ment, the 6 rst presumption is, that as to any surplus rents 
during the particular estate, the testator intended a resulting 
trust for the remainder-man. The Court is at liberty to 
imply, that this is a resulting trust, because the will shews 
that such was the intention, though the description of the 
persons to take under i^ is imperfect or inaccurate. But 
this obvious intention may also be effected by implying the 
words “ without issue” after those applying to John*s death 
under twenty-one. In Jenkim v. Harris (a), since carried 
into the House of Lords, it was held, tliat the words “ with¬ 
out issue” might be implied. The cases of Spalding v. 
Spalding (Jj), and King v. Melting (c), arc also autliorities 
upon this point, and they are stronger than this case/ because 
there the implication was admitted in the devising clause, 
whereas here it is only necessary in a clause collateral and 
secondary to the words of devise. Here is a clear set 
of limitations, shewing that this testator meant that these 
nephews and their respective families, should enjoy the pro¬ 
perty in strict limitation, and there is nothing to oppose 
this construction, but the inaccurate expressions used in the 
declaration of a trust, whereby the testator clearly meant 
no more than a resulting trust, to follow these limitations. 
It is impossible for the Court to give effect to the will, 
unless John IVarter took a vested ’ estate for life, with rc- 


1823 . 


Wartbr 

V. 

Hutchinson. 


(a) 4 Madd. 67. (6) Cro. Car. 185. (c) 1 Veut. gal. 
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mBinder to his isliui?, for otherwise the whole object of the 
will must be defeated. On these grounds it is submitted, 
first, that if the trustees did not take the fee simple, they 
' took a particular estate, which was to determine either when 
John or Henryf or Margaretta, should respectively attain the 
age of twenty-one; and, second, tli^t John took a vested 
remainder for life, witli remainder in tail to his infant daugh¬ 
ter, which took effect in possession, upon the death of her 
fatl\er, or at all events upon her uncle Henryks attaining 
twenty-one. 

Preston, in* reply, contended, that thp case of Jenkins v. 
Harris could not be considered as an authority, because it 
had been sent back by the House of Lords to the Court 
of Chancery. The case of Stanley v. Stanley was distin¬ 
guishable from this, because here, after the failure of John^s 
estate, there was an ulterior trust for Henry during minority. 
The Court could not enlarge the estate to the trustees by im¬ 
plication, unless there was an express intention or declaration 
that they should take the fee simple, or unless there was sonic 
absolute necessity for the •purpose. Here no such neces¬ 
sity existed. He cited Doe v. Fyldes (a), and Doe v. Ship- 
yard (b). As to Boraston’s case,it was no authority for the 
purpose for which it was cited, because here the estate did 
not vest in John upon his father’s death, but was held in 
trust by the trustees for ulterior purposes, upon a con¬ 
dition which had failed. Tlic attaining majority was a con¬ 
dition precedent, and having failed, the estate devolved 
on Henry,,i\ie next in remainder. 

Cur, adv, vult. 

The following certificate was sent to the Vice Chan¬ 
cellor :— 

This case has been argued before us, and we are of 
opinion, that Brownlow Yorke, Bichard Lloyd, and John 
Hutchinson took only a chattel interest in the estates de¬ 
vised to them. 


(a) Cowp. B33. 


(6) 1 Dougl. 7b, 
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We think, that on the death of the testator, John Bkhard 
Meredith Warier took a vested estate for life.* 

We think, that Margaretta EUzabeth Meredith Warier, 
the infant, took an estate in tail male on 'tihe death of her 
father. 


1823. 

Wartbs 

V. 

HeTCRiBsoir. 


We think, that Henry Warier took, at the testator's 
death, a vested estate for life in remainder expectant on the 
death of his brother John Richard Meredith Warier, and 
failure of sons and daughters, to be born to John Richard 
Meredith Warier, and issue male of such eons and daugh¬ 
ters. 

• * 

C. Abbott. 

J. Bayley. 

G. S. Holroyo. 

W. D. Best. 


The King v. lluMPitREY Wyllyams. 


This was an information in the nature of a quo warranto^ Where the 

against the defendant, for exercising the office of one of the corporation, 

capital burgesses of the borough of Truro, in Cornwall, ^ryor'and * 

without any legal warrant, &c. *' The defendant pleaded, twenty-four 
1 . i jL capital 

that the borough of Truro was an ancient borough, and that gesses, grant- 

0.0000 Elizabeth, by letters patent dated 20th June, in the a^dgo^ofteli" 

31st year of her reign, did grant that the said borough 

should be a free borough, and that the inhabitants and their any one or 

successors, should from thenceforth be a body corporate i^Inty-fonr 

capital bur¬ 
gesses should 

die, or dwell without the borough, or should, from any cause, be removed, that tden 
and 80 often it should and might be ^wful to tlie other capital burgesses at that time 
surviving or remaining, or the greater part of the same,” of whom the mayor for the 
time being sliould be one, to elect another, &c. ■, and a burgess having been elected to 
fill up a vacancy [occasioned by death] by twelve capital burgesses only wlio Were alleged 
to be tlie capital burgesses at iluit time surviving and rematnuig;—Held, that the election 
was void, not being made by a maiority of the whole definite body, to which the words 
** or the greater part of the same,*’ were referable. 
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and politic, by t^e tiame of The mayor and bui^esses of 
the borough ef Truro” &c. that from thenceforth for ever 
there should be twenty-four of the most discreet and ho¬ 
nest inhabitants/ who should be helping and assisting to the 
mayor for the time being, in all matters concerning the bo¬ 
rough ; that four of the twenty-four capital burgesses should 
be called aldermen, an4 should be chosen every year by the 
major part of the same tweiity-four capital burgesses ; that 
thef mayor, aldermen, and capital burgesses, or the greater 
part of them, dor the time being, should have power to 
elect a recorder, a steward of the court of the borough, 
and other officers; that the Queen ordained one Thomas 
Burges to be the first mayor, and twenty-four inhabitants, 
by name, to be the first capital burgesses, and four of those 
capital burgesses to be the first aldermen, which aldermen 
should be perpetually assisting and helping the mayor in all 
things concerning the borough, and that two of them at the 
least ought to be present in all asspmblies to give their help, 
assistance, and voices at the election of the mayor and 
other officers; that the Queen granted unto the mayor and 
capital burgesses and comnfon council for the time being, or 
the greater part of them, power and authority every year, 
,on the Qth Octobery to nominate and assign an alderman to 
be the mayor for one whole year then next following; and 
that when and so often as it should happen that one or more 
of the twenty-four capital burgesses for the time being 
should die, or dwell without the borough, or should be for 
any cause removed from his office, it should be lawful to 
the other (capital buigesses ** at that time surviving or re- 
mainingy or the greater part of the same,” of whom the 
mayor for the time being should be one, to elect another or 
others into their place or places, &c. The plea then stated 
the acceptance of the charter, and that on the 15th i*V- 
hruary, 1805, Peter Tippet, Esq. then being one of the 
capital burgesses, died, and after his death, and before any 
other burgess had been elected in his place (to wit), on the 
10th Ma^, 18‘20, J. T, Beuallack, then being mayor of the 
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borough, together with the major part the capital bur- 1823. 
gesses surviving and remaining at the time ofr the meeting 
and assembling together for the election hereinafter next 
mentioned, did duly meet and assemble toj^ther for the Wyilyxms. 
election of a capital bui^ess in the room of the said P. T., 
and being so met and assembled together, did then and there 
nominate, elect, and prefer defendant, being a burgess, to 
be a capital burgees of the borough in the room of the said 
P. T., and that after he was elected, and before he took upon 
himself to exercise the office, he did in due manner take his 
corporal oath, &c. before the mayor, for the fai|hful exe¬ 
cution of the office, and by virtue of the premises he was 
and still is a capital burgess of the said borough, &c. Ke- 
plications, first (witli a protestando), that Queen Elizabeth 
did not grant in manner and form as in the plea alleged; 
second, that the charter was not accepted; third, that P. T. 
was not one of the capital burgesses; fourth, tliat J, F. B. 
the mayor, together with ^he major part of the capital bur¬ 
gesses of the borough, surviving and remaining at the time 
of the meeting and assembling together for the election in 
tlie plea mentioned, did not duly meet and assemble to* 
gether for the election of a capital burgess, as in the plea 
alleged; fifth, thatJ. P.©., together with the major part^ 
of the capital burgesses surviving and remaining, 8cc. did 
not elect defendant, as in the plea mentioned; sixth, that 
at the time of the supposed election of defendant, there was 
not present a majority of the capital burgesses who survived 
and remained at the time of the death of P. T. ; seventh, 
that at the time of the supposed election of defendant, there 
was not present a majority of the capital burgesses who 
survived and remained at the time of the death of P, IT., 
and who were surviving and remaining at the time of the 
supposed election; eighth, that at the supposed meeting 
of the capital burgesses in the plea mentioned, there were 
only present the mayor and eleven of the capital burgesses, 
and that the supposed election was made by the said mayor 
and the said eleven capital burgesses, and no more; ninth, 
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that defendant was *not a burgess at the time of the sup> 
posed electiud; tenth, that defendant was not sworn in due 
manner to execute the office of a capital burgess; eleventh, 
that defendant* tvas not, nor is, a capital burgess in the 
manner pleaded; and twelfth (after setting out the letters 
patent with a prout patet), that at the supposed assembly 
for the election of a capital burgess, there were not two 
of the aldermen of the borough preseqt, or giving their 
md\)r assistance or voices in the said eWtion, according to 
the exigency df the said letters patent. Rejoinder to the 
first, second, jthird, fourth, fifth, ninth, tenth, and eleventh 
replications, and issue thereon. Demtfrrer to tlie sixth, 
seventh, eighth, and twelfth replications, and joinder in 
demurrer. 

This case was argued in a former Term by G. Cross, for 
the Crown, and Tindal for the defendant, when the latter 
obtained leave to amend the pier, as it is now above set 
forth. The principal question then, and now intended to 
be raised in argument, was, whether it was necessary to the 
validity of the defendant's election, that there should be a 
majority of the whole number of twenty-four capital burgesses 
<i.prcsent at the election, or whethef it was sufficient that the 
body should consist of the capital burgesses surviving or 
remaining at the time of the supposed election. On that 
occasion it was contended, that by the charter, a meeting of 
the capital buigesses, surviving or remaining at the time of 
the election, constituted a good elective assembly, and the 
defendant having been elected by such an assembly, his 
election was valid. The case was now again called on for 
argument. 

G. Cross for the Crown. Hie principle which regulates 
the construction of charters of this description is, that 
where a corporation, or an integral part of a corporation, 
consists of a definite body, no corporate act can be done 
unless the majority of that body be present; Rex v. iHor- 
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ris (a), Rex v. Bellringer (6), Rex v. F(c), Regina v. 1823. 
lacke (d), Rex v. Grimes (e), Rex v. Mgnda^if), and ilex 
V. Bomer (g). In^^is case the elective body consists at least * 
of twenty-four capital burgesses, and the ijnestion is, whe- Wvu.vaim. 
ther a majority of that original body should be present, or 
whether the number surviving and remaining at the time of 
the death of a capital burgess, or the time of the election 
of the substitute, is enough to'be present at the time of the 
election of a»capital burgess, 'in Rex v. Miller {1i)f Lord 
Kenyon, says, that not only a majority of the definite body 
must exist, but must attend at the time the corporate act is 
done; and there the principle is said not to be new. Regina 
V. Locke (i), proves that it is not new. In construing this 
charter, the Court will decide upon general principles; and 
they will look to the probable intention of the Crown in 
creating the corporation, without regard to minute expres¬ 
sions which may happen to be found in detached passages. 

The part of the charter ppon which the question arises is 
this: ** that when and so often as it shall happen that any one 
or more of the aforesaid twenty-four capital burgesses, or 
counsellors of the same borough shall die, or dwell without 
the aforesaid borough, or shall be for any cause removed 
from his office of capital burgess aforesaid, that then and so^ 
often, it shall and may be lawful to the other capital bur¬ 
gesses, at that time surviving or remaining^ or the greater 
part OF THE SAME, of whom the mayor for the time 
being shall be one, to elect, nominate, and prefer an¬ 
other,” &c. Now, it is obvious that the words the greater 
part of the same” refer to the original number*of twenty- 
four, inasmuch as they follow the words ** surviving or re¬ 
maining,’* which words mean only “ for the time being. 

In another part of the charter which applies to the mode of 
electing a capital burgess in the room of a person removed. 


(а) 4 East, 17. 

(б) 4 T. R. 820. 

(c) Cowp. S48. 

(it) 6 Viii. Abr. S69. 
Cr) 5 Barr. 2598. 


’ (/)Cowp. 637. 

{g) Ante, vol. ii. 7C1. 842. 

(h) 6 T. R. 268. 

(i) 6 Via. Abr. 269. 
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the words are^ ** the • mayor and capital burgesses, or the 
greater part o^theqs for the time being.” It is true that the 
words “ for the time being ” are not in the part of the par¬ 
ticular clause U'.)der consideration j but it is obvious that 
both clauses must receive the same construction; for other¬ 
wise this absurdity will follow, that there would be a differ¬ 
ent mode of electing a capital burgess in each case respec¬ 
tively. Taking the whole of 'the clause in question together, 
it ist quite clear that the words the greater part of the 
same ” must refcr to the greater part of the original num¬ 
ber. Herq, the words “ surviving and remaining” precede 
'* the greater part of the same but that, is wholly imma¬ 
terial. The words must either mean, surviving or remaining 
at that time, without restriction^ or else they must refer to tlic 
majority of twenty-four capital burgesses. In looking to 
the different parts of the charter as set out upon the record, 
it will be found that there are sixteen instances in which the 
words ** for the time being ” are used, and in every single 
instance, it will appear that they refer merely to the then 
existing state of the corporation. It is remarkable also, 
that the words at that time surviving and remaining ” occur 
but twice in the whole charter; once in the clause respect- 
jng the election of capital burgesses, and the second time 
in the clause respecting the election of a recorder. If, 
therefore, the Court should give judgment for the defendant, 
they must put a construction upon the charter inconsistent 
and incompatible with the rest of its provisions. In Rex 
V. Bellringer, the words were, “ mayor and common council 

i» ^ 

for the time being, or the major part of them,” whereas, in 
the amotion clause, ** time being ” followed ** major part of 
them," and yet it was held,' tliat a majority of the whole 
common council was necessary to render the election valid. 
Rex V. Miller and Rex v. Morris are also authorities in sup¬ 
port of this construction. The Crown may undoubtedly 
grant that a lesser number than a majority of the definite 
body may elect; but then the words of the charter must be 
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»o clear as to exclude all doubt. Itexft, Ho^te (a). But 1823. 

the recent case of Rex v. Bower is decisjjve of the present 

question. There the words were, “ the mayor and alder- 

men for the time being, or the greater part 9 ^ them,** and WTfutAMg, 

the Court held, that that did not mean the greater part of 

the aldermen who happened then to be existing, but the 

greater part of the whole definite body. The onus of takii^ 

this case out of the general rule of construction lies upon 

the other side, and* unless a sound distinction is establislied, 

the Crown is entitled to judgment. 

Tindal was to Igive argued on the other side, but not 
being present, the Court proceeded to give judgment. 

Abbott, C. J.^In this case it does not appear that all 
the existing capital burgesses were present at the election, 
but only a part. The general rule has been long established, 
that where a corporation consists of a definite and indefinite 
body, a good elective assembly cannot be legally constituted 
unless a majority of the definite body be present, lii Rex 
V. Bower, an attempt was made to distinguish that case from 
the general rule, by reason of some particular words in the 
charter. Tiie Court on that occasion observed upon the 
wisdom of the general rule, and we were of opinion that 
the particular words in tliat charter were not sufficient to 
take the case out of it. We were of opinion that the char¬ 
ter did not manifest any clear intention on the part of the 
Crown, that the elective meeting should be composed of 
less than a majority of the entire number of the definite 
body, and that a less number would be sufficient to consti¬ 
tute a valid election. Adverting to the language of tlie 
charter in this case, 1 entertain the same opinion. 1 cannot 
see any clear or unambiguous intention expressed on the 
part of the Crown, that less, than a majority of the twenty- 
four capital burgesses should be sufficient to constitute u 
valid election. 1 am of opinion, therefore, that on tliesa 

(a) 6 T. R. 430. 


ypu iij. 
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pleadings, juc^gment must be given for the Crown. Another 
question miglft arise upon the charter, which does not arise 
on this record, namely, supposing the definite body to be 
reduced to than one half its entire number, or only 
twelve had survived, whether that would be a good elective 
assembly. That point, however, is not raised upon the 
present pleadings, and ^therefore it is not necessary to pro¬ 
nounce any opinion upon it.” 


Bayley, J*.—I think there is no substantial difference 

between • this case and Rex v. Bozoer. decided in the course 

« ^ 

of the present Term. The general rulo is that which has 
been already stated by my Lord Chief Justice, and is estab¬ 
lished by Rex v. Bellringer t and a variety of other cases. 
The case of Rex v. Hoyte establishes that a charter may be 
so worded as not to make it necessary that the major part of 
the definite body should meet; but then there should be 
plain and distinct words to shew, that such was the intention 
of the Crown at the lime the charter was granted. In 
Rex V. Bower the words were, " the capital burgesses for 
the time being, or the greater*part of them** It might be 
said, that meant the major part of the capital burgesses 
for the time being, and thatdess than the majority of the 
definite body might be sufficient; but the Court held, that 
such was not the construction to be put upon the words 
** greater part of them,** but that they must be referred 
to the greater part of the entire number of capital bur¬ 
gesses. Here the words are, “ the other capital burgesses 
at that time surviving or remaining, or the greater part of 
the same,” which are exactly synonymous with ** the time 
being,” for " the burgesses at that time surviving and re- 
mmning,” will mean burgesses at that time being,” or for 
that time being,” or the major part of the same.” The 
difference between the one case and the other is, that in the 
one, the words are, the greater part of them,** and in the 
other, the “ greater part of the same.** The words ** the 
same,” 1 admit, generally refer to the last antecedent, and 
1 should say that such was the construction which might be 
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given here, but 1 think the words ** the»same’*^ may be satis¬ 
fied by referring them to the words ** thd same, or tlie 
major part of the capital burgesses surviving and remain¬ 
ing;” and if they are equivocal, and may be^eferred to one 
or the other, then tlie general rule established in Hex v. 
Bower should be adopted, and consequently this case 
governed by that decision. , 

9 

HoLiiOYD, J.-^I think this dase comes distinctly within 
the principle of Rex v. Bower. There the Court construed 
the words “ or the greater part of them” not to rgfer to the 
antecedent passage for the time being,” but to the whole 
number of the definite body. Upon the same principle 
we must in this case construe the words greater part of the 
same,’* in like manner as the words “ greater part of them,* 
Our judgment in the present case will not decide, that if 
the whole surviving body of capital burgesses be less than 
the majority 'of twenty-four, they may or may not have the 
power of election by this charter; for it seems to me, that 
in order to render this election valid by a majority of the 
capital burgesses, the word’s “ thef greater part of the same,” 
must have reference to the major part of the whole elective 
body; and as this defendant has not been elected by the 
major part of the elective body, I think judgment must be 
given for the Crown (a). 

On a subsequent day, Abhottf C. J., delivered tlic opinion 
of the Court more elaborately in favor of the Crown. 

Judgment for tlic King.' 

(a) Best, J. was absent. 
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The King v. Richard Devonshire. 

This was a similar proceeding upon the same charter, 
under circumstances somewhat different, but the main ques¬ 
tion being the same as iu the case above meulioned, the like 
judgment was given. 

F 2 


v 



84 


CASES IN THE* king’s BENCH, 


1823 . 


The Earl of Shaftesbury and Others v. RussELL(a). 

The collector Case for an excessive distress for assessed taxes. The 

aMesM^^^axes 8rst count of the declaration stated, that plaintifliB were 

™y 9 ** 8 ^*]^*^* owners and proprietors under and for ccrti^in trusts, of cer- 

distrain “ the tain goods and chattels, co;isisting of household furniture, 
perron or per- . . , . • , , 

9 on$ 80 charg. pictures, prints, statues, and busts, in aod upon the maii- 

i?c»r**^g«*ods°^ sioii-house of Blenheim, and which were held and enjoyed 

and chattels, [,« tj,g Duke of Marlboroush under the trusts, with the con- 
and all such , .. 

othcr goods sent and permission of the plaintiffs ; that defendant was the 

ai*th*e)raire by collector of certain taxes and duties payable to his majesty, 

that statute an- fQi. division or place which included the said mansion 
thorised to dis* ^ , 

trainand by housc ; that certain taxes and duties upon windows, in- 

die^givcn'by habited houses, male servants, carriages, horses, dogs, hair 

laws***&c™are powder, and armorial bearings, had been assessed upon the 

said Duke, and were due from him to his majesty, and the 

enforcing the said taxes and duties upon windbws and inhabited houses, 

thftsamc taxes, amounting to 15s. 6 cl. were due in respect of the 

Where the mansioiJ-house, and the rest of the taxes assessed upon the 

IJnkc of iif. ' ^ * j . 

vas by the Other articles, amounting to 1207f. 15s. were returned by 

father’s wuf, the said Duke to b^ paid for at Blenheim, The declaration 

thclfurnitiirf^ stated, tliat defendant, under pretence that he was 
in the mansion authorised to distrain upon the said goods and chattels for 
his natural life, the whole of the said taxes and duties, seized and carried 
hibitrd*from away, as a distress, as well for the taxes and duties 

removing it 
thence, with¬ 
out tlie con¬ 
sent of the 
trustees 


upon windows and inhabited houses, as also for the taxes 


(a) The dk.iDg’a warrant having issued in Eaater Term, pursuant to 
3 Geo, 4. c. lOZ. authorising any two or more of the Judges of this 
Held,that such Court to sit for the despatch of business, from Wedneeday the Zist, until 
furniturecould Thuriday the S9th of May, both days inclusive, Bayley, Uolroyd, and 
J** accordingly sat in the room acyoining the Court Honse of tlie 
*^l)uke’s per- * GuiUhaU, ft'estminster, and this and the following cases, ending with 
sonal taxes re- P^dy v. Jlenhury, post, were determined, 
turned as pay¬ 
able at the mansion of B., and that it did not fall within the description of sncli “ other 
goods and chattels,” as might he distrained by force of s. 38Held also, that the 
Jurisdiction of this Court to try the legality of a distress upon the goods of A. for an 
assessment upon B , was not taken away by s. 3. which enacts, that “ if any question 
ar diderence shall arise upon taking shch distress, the same shall be determined and 
«udcd by two or more of such commissioners.” 
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aiid .duties upon ^lale servants, &c.; and that the said goods 
and chatteb were of much greater value, aim more than 
sufficient to satisfy the duties upon windows and inhabited 
houses, together with the costs and charges 6f the distress. 
There were other special counts in the declaration, and also 
a count in trover. Plea, not guilty, and issue thereon. 

ilt the trial, before Abbott^ C. ^J., at the Sittings in 
Middlesex, in Easter Term, 18^23, a verdict was found for 
the plaintiflf, with damages, subject to the opinion of«the 
Court, on the following case:— • 

George, late Duke of Marlborough, was ii\ hi^ life-time, 
and up to the time of his death, owner of the goods and 
cjiattcls mentioned in the declaration, and was seised of the 
mansion-house of Blenheim for the term of his natural life, 
and by his will, dated 3rd March, 1813, bequeathed the 
said goods and chattels amongst other things to the plain¬ 
tiff's, his trustees, upon trust, to permit the same to be held 
and eqjoyed, so far as tbp rules of law and equity would 
admit, by the person or persons, who, for the time being, 
should be entitled to the possession of his freehold estates 
thereinbefore devised to the MaVquis of Blandford, now 
puke of Marlborough, for his life, with such remainders 
oyer as therein mentioned. The testatoif then directed,* that 
whilst his freehold estates should, under the limitations in 
his will, belong to, and be held and enjoyed by the person' 
or persons entitled by act of parliament tP his mansion-house, 
garden, and pleasure grounds at Blenheim, the said chattels 
should be kept and preserved at or in the same mansion- 
house, &c., and should not be removed therefrom, unless 
with the consent of the trustees; and the testator appointed 
his trustees executors of his will. Upon the death of the 
late Duke, the present Duke of Marlborough became seised 
of the said mansion-house for the term of his natural life, 
and he has ever since occupied, and still continues to occupy 
the same, and to use and enjoy the said goods and chattels, 
'i'he defendant, at the time of the seizure in question, was 
the collector of certain duties payable to hjs majesty by 


182S. 

Shaftesburt 

V. 

Rusikll. 
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and the othe^ duties of assessed taxes for the division and 
Shaftesbury Blenheim, and had the usual warrants of the com- 

Russeli. missioners actfhg under the said acts, delivered to him at the 
time of his appointment. At the time of seizing the said 
goods and chattels, the window taxes and duties amounting 
to the sum of 672/. l^s. 6d. were assessed and charged 
upon and were due from the said Duke, for and in respect 
of the said mansion-house at Blenhdm, and the rest of the 
said taxes and duties were assessed upon male servants, See. 
and were returned by the present Duke to be paid for at 
Blenheim. Before any distress was made, defendant made 
a demand of the arrears as they became due, of the present 
Duke, and required him to pay the same, but he did not at 
any time pay them. On the 10th M«y, 1821, the goods 
and chattels in question were seized by defendant for the said 
several and respective taxes, which goods and chattels were 
much more than sufficient in valivi to satisfy the amount of 
the taxes and duties upon windows and inhabited lionses, 
together with a reasonable sum for the costs and charges of 
making the distress. The' said plaintiffs, after the seizing, 
tendered defendant the sum of 672/. l>5s. 6d. the amount 
«. of the house and window taxes,* and also the sum of 50/. 
for the cxpences of distraining such part of the goods and 
chattels as were necessary to be sold for tlie payment of 
those taxes, and required him to deliver the goods and 
chattels so seized, but he refused so to do. The present 
action was commenced within the prescribed period of 
limitatioig and proper notice of such action was given. 

The question for the opinion of the Court is, whether the 
plaintifls arc entitled to recover.^ If the Court shall be 
of opinion that they arc, the present verdict to stand, if 
otherwiHC, a nonsuit to be entered. 

Rogers, for the plaintiffs. It is conceded, that the duties 
payable in this case upon inhabited liouses and windows. 



87 


rraiNiTT tebm» Fourth wo, iv. 

may be distrained fot in the mansion bf but the 1823. 

question is, whether the defendant had a righc to seize these 
goods for the taxes assessed personally upon the present 
Duke of Marlborough; and that question' Arises upon the Russell. 
43 Geo. 3. c. 99* s. 33. which provides tlic remedies for 
enforcing payment of the several taxes assessed by virtue of 
that statute. For the house and v^ndow duties, tlie collec* 
tors are authorized to distrain upon the messuages, lands, 
tenements, and premises charged therewith; and for the 
personal taxes, as for male servants, 8cc.,* they are autho¬ 
rised to distrain ** the person or persons so cjiargcd, by 
his or their goods and chattels'^ To establish the legality 
of this distress, therefore, which was for a personal assesa- 
uient upon the Duke of Marlborotigh, it must be shewn, 
that the goods and chattels in question were his property. 

Now the case expressly finds, that tlie goods and chattels 
in question are not the property of the Duke of Marl- 
boroughf nor has he cvfii the possession of them in the 
proper sense of the word—he has merely the liberty to use 
them, and it is a part of the trust, that they shall continue 
on the premises. By no part oT the will of the late Duke, 
has the present Duke any property in them, nor has he 
even any' right to the possession for the purpose* of rea 
moval. For this, Cadogan v. Kennett (a), is an authority. 

Tlie devise in this case is in tlie first instance, to the trus¬ 
tees absolutely, to the use of the person who, for llic time 
being, should be entitled to the possession of the freehold 
estates devised by the late Duke, to hold and enjoy them, 
so far as the rules of law and equity will pciinit. I’liis 
shews plainly that the present Duke is to have neither the 
property nor the possession of the goods, for if he had any 
possession or property in diem, the words which follow 
would have been unnecessary, namely, “ that they shall not 
be removed therefrom, unless with the consent o.f the trus¬ 
tees.” The whole property, therefore, in these goods is 
vested in the trustees; and us the act of parliament only 

(<t) Cowj). loS, 
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Iddd. Authorises the ^.distress upon the goods and chattels of the 
Shafxe^ry charged and assessed, this distress is illegal, being 

V. upon goods and chattels in which the person assessed bad no 
Rvsiaii. V . 

property. 

I 

Parke, contrd, made two points; first, that by ss. 33 
^and 38, the goods, and chattels in question might lawfully be 
distrained by the defendant, for the personal assessment 
tipoh the Duke of Marlborough \ and second, that this 
Court had no jurisdiction to entertain the question. As to 
the first pbinb; s. 33, after authonsing the collectors ** to 
distrain upon tiie messuages, &c. charged' with any sum or 
sums of money; and to distrain the person or persons 
charged by his, or their goods and chattels,” proceeded 
“and all such other goods and chattels, as-they are hereby 
authorised to distrain.” Now by force of these last words, 
coupled with s.'38, the goods in question would fall within 
the description of ** such other •'goods and chattels,” as 
the collector was authorised to distrain. By the last- 
mentioned section, all remedies, given by the bankrupt 
laws, and certain acts therein mentioned, are extended to 
the commissioners and other persons acting under the 
"“authority of the 43 Geo. 3. c. 99, for enforcing the 
payment of assessed taxes. If then the Duke of MarU 
borough were liable to the bankrupt laws, and had become 
a bankrupt, the same remedies would be given to the com¬ 
missioners of assessed taxes for enforcing the payment of 
these duties, as were given to commissioners of bankrupt 
for recovering a bankrupt’s effects. Arguing upon this prin¬ 
ciple, he contended that the words “ such other goods and 
chattels,” in s^38, meant such goods and chattels as were in 
the possession of the party, with the consent of the true 
owner, and which would pass to the assignees of a bankrupt 
by force of 21 Jac. I. c. 19- s. 11. He apprehended there 
was no doubt, that if the Duke of Marlborough had become 
a bankrupt, these goods would pass to his assignees, inas¬ 
much as he had the possession and apparent disposition of 
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the property, with the consent and p'ermisyon of the true I8d3. 
owner; and though his Grace was not liable to thi bankrupt 
laws, yet the principle was the same, and therefore that the 
words ** such other goods end chattels*'‘were satisfied by Roiian. 
reference to the authority given to the commissioners by the 
SSth section. Upon this jtotnt he cited Lin^ham v. Biggs(fl), 

Kidd V. Raalinson {b), Lingard jr.ifefstfer(c), Kirkley v, 

Hodgson id), and Juson v. Dixon (e). Then as to the second 
point, he insisted that this action could not be maintained 
in this Court, inasmuch as by s. 33, it was hapressly enacted, 
that ** if any question or difference shall arise ^pon taking 
such distress, the same simll he determined and ended by 
two or more of sucji commissioners.** These words, he con¬ 
tended, were compulsory, and deprived this (^ourt of al( 
jurisdiction. •. 

Rogers, in reply, was stopped by the Court. 

• 

Bayley, J .—We should be very glad, if bylaw these 
goods could be distrained; but we are to act upon general 
rides, and this being a distress for taxes, which are not 
charged upon the premises but upon the person of the 
individual liable to pay, we are to see whether the law 
has given the remedy exercised in this particular instance. 

The question arises upon the 43 Geo. 3. c. 99- s. 33. In 
that section there are three classes of remedies given for 
the recovery of the assessed taxes. First, the collectors 
are authorised to distrain '*upon the messuages, lands, 
tenements, and preniises charged with any ilUm or sums 
of moneysecondly, they may distrain the person or per¬ 
sons charged, by hk or their goods and chattels^ Then 
comes a third power of distress, namely, “ upon all such 
other goods and chattels as they are hereby authorised to 
distrain.’* In order to justify the distress in question, whiclt 

(o) 1 Bos. & Pill. 82. («t) Ante, vol. ii. 648. 

(6) 2 W. 59. («) I M. & S. 601, 

(c) Autr, vol. ii. 495. 
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1823« ifl upon the go^ds and chattels of the plainUffs, in respect 
of a tax charged not upon them, but upon the Duke of 
V. Marlborough, we are to see what other goods and chattels 
RvsibiiK. jjjg collectors are authorized to distrain. Our attention has 
been directed to a. 38, which provides, ** That ail remedies 
given by any act concerning bankrupts, or concerning the 
method of recovering rent in arrear, and the powers given 
by 27 Geo. 2. c. 20, and 33 Geo. 3. c. 55, .shall be used by 
die commissioners, collectors, &c, in recovering any arrears 
of duties assessed under this act.’* It is insisted, that this 
would be a^case in which, if the individual had become a 
bankrupt, his assignees would have been'entitled to take 
tiiese goods, upon the ground, that under the 21 Jac. 
c. 19 * s. 11, they were in the order and disposition of the 
Duke of Marlborough, with the consent of the true owner 
and proprietor. Without at present considering whether 
8. 38 would give the collector the power of seizing, in the 
case of a bankrupt having goods in his order and dispo> 
sition, w'ith the consent of the true owner, 1 have no diffi¬ 
culty in saying, that, according to decided cases, if the 
Duke were subject to the bankrupt laws, he could not be 
considered as having the order and disposition of the goods 
in question. There arc two cases, namely, Jarman v, 
IVoollaton (a), and Darby v. Smith (b), in support of this 
position, fn the former, a woman before her marriage, 
with the consent of her intended husband, conveyed all her 
stock in trade and furniture to trustees to enable her to 
carry on her business separately, and the husband having 
afterwards become bankrupt, the assignees seized the pro¬ 
perty, and the trustees having brought trover, the Court 
held, it would lie. Why ? Because the goods hever had 
been originally the property of the husband. Whoever 
traced the property into the possession of the husband, would 
have seen that it came to him on his marriage, that it had 
been the property of the wife, and that it had been the 
subject of settlement, and so could not be touched by the 
(<i) .'{T. 11 . 618 . (&) a T. R. 82 . 
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assignees. It is true, in Darby v. Smth, t^e Court decided 1 D 23 . 
that the assignees were entitled to the possession of the 
property, but that was not on the ground |hat the husband 
was to be considered the true owner in all cases, but because Kvisbli,. 
the trustees there had suffered the husband to have the pos¬ 
session and apparent ownership. The husband was entitled 
to have the possession so lon^ as the should make from time 
to time certain, payments. He did not make the payments, 
and notwithstanding that, die trustees, contrary to dieir duty» 
allowed him to retain the possession of the property; and, 
consequently, it was held subject to the bsuikrApt laws. In 
the present case, those who would have taken the trouble 
of tracing this property to the period at which it came into 
possession of the present Duke, would have seen, that it 
belonged to the former Duke; that it was the furniture with 
which the house had been furnished whilst he resided in it, 
and that he had made some disposition of it by will. They 
would have found that the Duke of Marlborough had no 
more power or control over the furniture than any man rent¬ 
ing a ready-furnished,house. It is true, he had the use 
of the furniture, but the trustees had the absolute property 
in it; and they could not suffer him to have any pos¬ 
session or apparent ownership, or order and disposition, 
inconsistent with their trust. I am therefore of opinion, that 
these goods were illegally distrained for the Duke’s personal 
taxes. The second objection urged is, that the words at 
the close of s. 3; “ and if any question or difference shall 
arise upon taking such distress, the same shall be determined 
and ended by two or more of such commissioners,” exclude 
the jurisdiction of this Court. It is said, this is an im¬ 
perative provision, and that this is a dispute which should 
have been ended and determined by the commissioners only. 

Now, in a case of this description, there should be clear and 
unqualified words, shewing, not a doubtful, but a distinct 
intention, on the part of the legislature, to take away the 
jurisdiction of the superior courts; for if we were to give 
efl'cet to these words to the extent conteuded for, wc should 
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tiol only superse(le the decision of a court of common law, 
but deprive the party of having that decision reviewed by a 
court of error, jvhich is one of the privileges which ho 
would have in an ordinary case. If that is the true con¬ 
struction of this clause, I am surprised that it never was 
taken in Juson v. Dixon (a), for although in that case there 
was another answer to the (actio^, yet this objection, if te¬ 
nable, would most probably haye been urged.. Upon looking 
to the words of the clause, however, 1 am satisfied that it 
does not apply to a case of this description. Where the 
collector makbs a^distress upon the goods and chattels of a 
party liable, the commissioners have the power of deciding 
any dispute respecting it; but where he seizes the goods 
of A. under a power to seize the goods of B., and B. only, 
J am of opinion that it is not such a question or difference 
arising upon taking the distress, as would exclude the juris¬ 
diction of the courts of law, and confine the determination 
of the question to the considerationiof the commissioners 
only. On these grounds 1 thiqk the plaintiffs entitled tq 
judgment, 


Holhoyo, J.—1 am of the same opinion. In cases 
where the certiorari is supposed to be tahen away, it has 
been expressly held, tliat, in order to supersede the juris¬ 
diction of a superior court, the certiorari must be taken 
away by express words, or by such words as that the in¬ 
tention of the legislature could not be carried into effect, 
without giving such a construction to the statute. Coates v. 
Knight(Jb), Words of permission may be construed as obli¬ 
gatory, and words that are partly obligatory, may be con¬ 
strued as words of direction and permission only, in order 
to make that lawful which otherwise would not have been 
considered so by the act of parliament. In that sense, the 
latter part of s. S3, b to be construed, inasmuch as there 
is nothing to shew that the ordinary jurisdiction of the 
superior courts was meant to be taken away. We arp Iq 
(a) 1 M. & 5. 601. tb) 3 T. K. 448. 
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construe this section as if the words were ** It shall be 1823. 
lawful for the commissioners to determine) any question or 
difference that shall arise upon taking the distress.” The 
clause gives them power and authority to dotermine any dis- Ruascti. 
pute respecting the distress, but does not give them an 
exclusive jurisdiction. It is clear to me, therefore, that 
this section does not deprive a court of law of jurisdiction 
over the question which arises in* the present case. Ae to 
the other question, which b ,the most important, whether 
these goods were such as could lawfully be distrained 
under the authority of s. 33 * I am of opinion that the 
words to distrain the person or person;? so charged, by 
his or their goods and chattels, and all such other goods and 
chattels as they are hereby authorised to distrain,” must be 
construed to apply to the goods and chattels of the person 
distrained upon, and to none other. The question then is, 
whether these were the goods and chattels of the Duke of 
Marlborough. Clearly they were not. He had the custody 
of them, with the consent of the trustees, but they were 
not his goods and chattels, fiut it is said, that the case 
comes within s. 38 Without, however, determining whe¬ 
ther the goods of a person in the situation to which this 
section refers, WQuld pome within the jurisdiction of the 
commissioners, 1 am clearly of opinion, that if the Duke 
of Marlboro\(gh was a trader, and had committed an act of 
bankruptcy, these could not be taken as his goods by the 
assignees. Hie words of the statute £1 Jac, c. 19* s. 11. 
are, ** the consent and permission of the true ownerbut 
in the execution of their trust, the trustees >^ere bound to 
let the Duke have the enjoyment of the furniture at D/en- 
ham house, and, therefore, their consent and permission 
could not be considered voluntary. If, by the voluntary 
act of the true owner, a man is in possession under such 
circumstances as may reasonably induce the world to believe 
that he has the order and disposition of the goods, that may 
be a case coming within the statute. But the case of 
Jarman v. WooHaton is not only decisive of this question, 
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1823. but is even a stronger case than the present, because in that 
case, upon the marriage of the woman, by which in general 
SiiAFTBBBURY property would become that of the husband, the husband 
Bv$BSi,zt. continued to ciyoy the property in like manner as if no 
conveyance to trustees had taken place, and, therefore, the 
world might naturally presume that the possession of the 
property was that which the law gave him by virtue of the 
marriage. In this case the property belonged to the late 
Duke, it did not go to the, present Duke) but to the ex¬ 
ecutors of his father's will. No act was done to give him 
the legal ownership; he is the mere cestui que trust for the 
particular purposes of the will. The defendant, therefore, 
had no authority to distrain the goods, and consequently the 
present action is maintainable. 

Best, J. —1 have been endeavouring to find out some 
ground to decide this case in favor of the defendant, in 
order that a person who enjoys those signal advantages which 
belong to the first rank of nobility iVl the realm, should, by 
some means, be compelled to pay those taxes and burthens 
for the support of that state ^o which he and his family are 
under such infinite obligations. Whatever may be my wishes 
however, upon the subject, it is impossible that this Duke 
can be compelled to pay tliese taxes, although he keeps up 
an establishment so large, as that, by some nieaiis or other, 
his assessment amounts to (> 72 /. per annum. I am of 
opinion, that he stands merely in the situation of a person 
having a ready-furnished house for his life; he is assessed 
for his personal taxes, and the question arises upon the 
authority given by the statute to distrain for those taxes. 
Whoever looks to the act of parliament, will find that it is 
not a bare possession that will authorise a distress for the 
goods, unless it is coupled with such circumstances as shew, 
that the person possessing, has also the order and disposition 
of them. He must not only be in possession, but he must 
have the apparent order and disposition; he must take upon 
himself ** Uie sale, alteration, or disposition as owner.’' The 
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Duke of Marlborough has the possession of these goods 1823, 
beyond all doubt, but it is a bare possession. Finding them sha»tewr» 
in the house will not justify the seizure. Has he the power », 
of altering the state of the property ? Certainly not. He ^“•* **•*’• 
has merely the bare possession, as if he were the tenant of 
a ready-furnished house. Does every man who takes a 
ready>furnished house, and becomes a bankrupt, thereby 
subject his landlord’s goods* to Fe seized by his assignees ? 

Clearly not. If'the Duke had»the power of selling, altering, 
or disposing of the goods, undoubtedly tl\py would be liable 
to distress; but ail these requisites are necessary for the 
purpose of bringing the case within the aSt of parliament. 

'Hien as to the second objection, 1 think it is not well 
founded. It is a clear and undoubted principle of law, 
that the jurisdiction of the superior courts cannot be ousted 
unless by express terms, or necessary implication. Here 
are no express terms or necessary implication, excluding the 
jurisdiction of this Court. In many cases, authority is <yivcn 
to the Quarter Sessions to decide finally, and yet the cer¬ 
tiorari is not taken away. In such cases the certiorari may 
still be obtained, and that is a.stronger case than the present. 

This is a cumulative remedy which the common law had 
given before, and.there, being no express words or neccssai^ 
implication in this act, 1 think the Court has jurisdiction to 
determine this question; and being of opinion that the action 
may be maintained, the postea must be delivered to the 
plaintiffs. 


Postea to the plaintiffs. 



Off 


18 ^. 


Hustings 
erected to take 
the poll at a 
contested elec* 
tion for mem* 
bers to serve 
in parliament, 
arenotaftuiid* 
ing within 
57 Geo. S.C.19. 
s. 38, and 
therefore no 
action lies 
against the 
hundred for 
the destniction 
of such pro* 
perty by a tu* 
mnltuous as* 
•entbiy. Where 
hustings erect* 
ed at the ex- 
pence of the 
candidates at 
a contested 
election, were 
damaged by a 
riotous assem* 
bly, and were 
afterwards re¬ 
paired at their 
expence 
Held, that no 
action lay at 
the suit of the 
returning offi¬ 
cer, against 
the hundred. 
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Allen v. Ayrb and Another. 

Debt, on 57 Geo, 3, c. IQ. s. 38, against two inhabit¬ 
ants of the borough of Lynn, in the county of Norfolk^ 
for the destniction, by a riotous assembly, of a building, 
the property of the plaintiff,. erected for the election of 
burgesses to serve in parliament for the said borough. At 
the trial before Garrow, B., at the last Lent Assizes for the 
county of Nojfolk, it appeared in evidence that the building 
mentioned ift the declaration consisted of hustings, which 
had been erected at the expence of the candidates, for the 
purpose of taking the poll at the last election for lynn. 
In the course of the election, considerable damage was 
done to the hustings by a riotous mob, and plaintiff being 
mayor and returning officer of the borough, caused them 
to be repaired at his own expence, for the purpose of 
completing the election, but was 'afterwards reimbursed 
by the candidates. The ol^ect of the action was to re¬ 
cover the amount of the carpenterls bill on that occasion. 
The hustings were constructed with planks of timber, 
supported by poles and stakes driven into the ground to 
the depth of four feet. It was objected for the defendant, 
first, that the hustings were not a building within the mean¬ 
ing of the statute; and second, that the plaintiff was not 
the person interested in, or damnified by the riotous act 
alleged, and consequently could not maintain the action. 
The learned Judge over-ruled both objections, and the plain¬ 
tiff had a verdict, with fiberty to the defendants to move the 
Court. 


JL Cooper, in Easter Term last, having obtained a rule 
nisi to enter a nonsuit. 


Storks and M. West now shewed cause.* Neither of these 
objections is available to the defendants. First, *• hustings 
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are a building within the words, and certainly within the 
spirit of the statute. The words of s. 38, are, **any house, 
shop, or otiur building whatever** A ]iber;tl construction 
must be put upon this statute, it being remedial and not 
penal. RatcUffe v. Eden (a), decides that the Riot Act, 
1 Geo. 1. stat. Q. c. 5, is a remedial statute. This act was 
passed to amend the Riot Act, and, d fortiori ought to re> 
ceive a liberal construction. The manner in which the 
hustings were built, evidently gave it the character of a 
building. They were built with great strength and firmness; 
they were attached to the soil by poles sunk to the depth of 
four feet, and were of such a nature that a shop or dwelling 
house so erected, would endure for many years. Building 
is a nomcn generalissimuin. According to Johmon'a defi¬ 
nition, ** building,” is “ a fabric, an edifice, structure, con- 
structure, &c.” It is obvious, that the legislature in framing 
this statute, intended to embrace every species of edifice 
exposed to the violence cf a tumultuous assembly. These 
hustings, therefore, answer the description of a building. 
Then, secondly, though llyere be no decision which imposes 
upon the returning officer of a borough, the burthen of 
erecting hustings, yet the plaintiff in this case, by virtue of 
his office, had such an interest iii the hustings, after they 
were erected, as would enable him to maintain this action. 
It was his duty to make the return; but he could not do so 
unless the husluigs were repaired, so as to enable him to 
take the poll. The election could not proceed until the 
hustings were repaired, and, therefore, by the act of the 
mob, he was incidentally damnified by the interruption of 
his proceedings. Jn this point of view, he clearly had 
such an interest in the hustings as qualified him to inuintain 
this action. 

//. Cooper and Parke, contra, were stopped by tne 
Court. 

(«) Cowi). 48 j. Sen Doug. 699. 
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PfiR Curiam. —Either of these objections presents an 
insuperable difficulty. First, ** hustings,” are clearly not 
a building, ^ ithiii the intent and meaning of the legislature. 
The statute clearly defines the nature of the buildings to 
which it was intended to afford protection, namely, houses, 
.shops, or other buildings whatever,” i. e. buildings, ejus- 
dein generis; but hustings do not answer the description of 
a building within this definition, which clearly refers to edi¬ 
fices of a substantial and permanent nature. If we were to 
hold this erection to be a building within the meaning of the 
statute, the remedy might be extended to a stall or a booth 
in a fair, which w'ould be a monstrous absurdity. The se¬ 
cond objection is equally fatal. No case has been cited to 
shew that there is any obligation upon the returning officer 
to erect hustings, and there is nothing to shew that the 
plaintiff in this case had any interest whatever in the erec¬ 
tion. Suppose these hustings had remained uninjured to 
tlic end of the election, what interest would the mayor have 
had in them ? None whatever. They were the property of 
t!ie candidates, wlio were liable to pay, and did pay the ex¬ 
pence of erecting them, and tlie injury complained of falls 
upon the candidates and not upon the plaintiff. The declara¬ 
tion alleges the properly of the hustings to be in the plaintiff, 
which is negatived by the evidence. It dues not state, that 
whereas the said building had been erected, and plaintiff 
being mayor and returning officer, was in such a situation 
that when the building was broken down and destroyed, be, 
as returning officer, was bound to erect other hustings, or 
to repair those which had been injured.” I'his is a naked 
allegation that the building was. his, which turns out not to 
be the fact, and therefore this action fails. 

Rule absolute (cr). 


(«) Vide Jucksnn v. Peurxon, ante, vol. ii. 439. Morris v. J^ord 
Cochnnie, i ]\l. & .S. Morris >'. Bmdclt, 2 M. & S. 212, and 
61 a to, a. c. 126. 
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Baker v, Dewey. 

Indebitatus assumpsit for 2G0/. for and in respect yl. by deeds of 

of divers tenements, rents, and premises bargained and sold and”b™gain 

by plaintiff to defendant, and thereupDn, in consideration that 

plaintiff would take the work and labour of defendant, as sold rcspcc' 

I , j , . , . . tivcly, an iin* 

plumber and glazier, at reasonable prices, to the extent of expired lease 

the said debt, in payment and satisfaction thereof, defendant an,}’7l"o *fec- 

undertook to do and perform for plaintiff all s\ich work and s»>'plo “ 

II t - "iv-* • 1 . . nimiiagi', A.!*, 

labour as piaintiir might require, to the extent of the said to u., and in 

debt. Averment by plaintiff, that he was always ready and 'recited 

willing to take such work of defendant, and from time to 
. rcctivcii tiic 

time requested defendant to perform tlie saiile to an extent purcliasc mo- 

not exceeding the said debt, llreach, that defendant would the’ back o'f 

not perform such woik, but wholly refused so to do. Se- 

* / receipt for thtt 

coiid count the same, o.dy stating the money to be due pnrcliase mo- 

generally. Third count, that defendant was indebted to *Ai^er wliich, 

plaintiff in, &c. “ for divers, to wit, ten acres of ground, dun\*^of *a*!"r'ce- 

and ten messuages or tenements and premises, with the ap- *"5*"* sign- 

. * ctl orslamped, 

piirteiiances, of plaintiff, and a certain fee farm rent of was drawn up 

plaintiff, bargained, sold, and released by plaintiff to dc- par tics,” reel t- 

foiidant. Fourth count, a quantum meruit thereon. Fifth 

and sixth counts, indebitatus assumpsit for a certain plot of purchased of 

A. the pre- 

ground, and divers, to wit, ten other messuages, tenements, mUcs in qncs. 

tion, and that 
A. being in¬ 
debted to ll. in the sum of lOO!., had agiced that the same sbntild be considered as part 
payment of the said pnreliasc iiioney, but it being understcjxi that in cuitc the dividcinl 
al>ont to be paid by A. to bis erediturs should not amount to SO shillings in the ponnd, 
tlicn A- was to do work for Ji, in iiis line of a builder, to the amount of sncli deficiency ; 
and fiirtliiT, that B. was to retain in his hands the sum of 6fH., to be aUo considered as 
part payment of the said piirclrase money, and for which said sum U. was to do and 
perform work for A. in his line of a plumber and gla/.icr. Indebitatus assumpsit being 
brought by A. to recover the money actually due to him, as the purchase money of tli-i 
premises in question, the deeluratiun alleging that the sum was due for and in respect of 
(livers tenements, iStc. sold by pl.iintilf to defendant, and thereupon, in coiisideratiuii 
that plaintilf would lake the work and labour of defendant as plumber and gla/.ier, at 
reasonable prices, to the extent of the said debt, in payment and satisfaelion thereof, 
defendant undertook to do and perform for plaintilf', all snrii work and labour as lie 
might require, to the extent of said debt, averring readiness of plaintilf to receive the 
work, and refusal of defendant to perform itField, that neilliev the agrcciiicnt nor 
parol evidence of the cuntciils, was admissible to shew that the coiisiderution money 
had not been paid, 

i; 2 
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and rents bargained, sold, and assigned by plaintiff to de¬ 
fendant, and a quantum meruit thereon, with the money 
counts. The defendants pleaded the general issue, with 
notice of set off, in respect of work and labour performed, 
and materials found by defendant for plaintiff; and for goods 
sold and delivered, and for money lent, &c., meeting the 
money counts. At the trial,* before Richardsotif 3 ., at the 
last Summer Assizes for the county of Somerset, the follow¬ 
ing documents* were put in on the part of the plaintiff. 
First, andndqnture of assignment, dated 25th March, 1820, 
stating, that in consideration of the sum of 50/. paid by 
defendant to plaintiff, the receipt of which sum was thereby 
acknowledged, and the defendant therefrom acquitted and 
released, the plaintiff sold to defendant a plot of ground 
in, &c., and also a messuage, &c., to hold for the remainder 
of a term of twenty-one years not then expired. Upon 
this indenture the following receipt was indorsed : ** Re¬ 
ceived on the day of the date of the within written inden¬ 
ture, of and from the within named John I>eioey, (the 
defendant), the sum of 50/. being the consideration money 
to be paid by him to me. W, Baker, (the plaintiff.) Wit¬ 
ness, Joseph Clark’* Second,(an indenture of lease and 
release, dated 28th August, 1820, made between the plain¬ 
tiff of the first part, three other persons therein named of 
the second, third and fourth parts, the defendant of the 
fifth part, and W. Owen, a trustee for the defendant, of the 
sixth part, which stated that the plaintiff, in consideration 
of the sum of 250/. to him in hand paid by the defendant, 
the receipt whereof was thereby acknowledged, and the de¬ 
fendant therefrom acquitted andreleased, did, and the said 
other parties by the plaintiff’s direction, did sell, &c. to 
defendant and his trustees, a messuage, situate, &c., to 
hold in fee ; And also that plaintiff in consideration of GO/., 
the receipt of which was also acknowledged, and defendant 
released ihcrcfroiu, did convey to defendant and to his use, a 
certain fee farm rent, issuing out of the same premises, and 
the same rent was thereby merged in the fee. Upon this 
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indenture the following receipt was indorsed: ** Received 
on the day of the date of the within written indenture, of 
and from the within named JoAn Dewey, the^ several sums 
of 250/. and 60/. being the respective consideration monies 
within mentioned, to be paid by him to me, W, Baker, 
Witness, Edward Smith, Thomas Maybin." General evi¬ 
dence was then adduced of the de|endant’s promise to do 
the work describe^ in the declaration, and of his subsequent 
refusal to complete it; and tlien, in order to shew that 
there was still money owing from the defenefant to the plain¬ 
tiff, so as to support the action, the following Agreement 
was produced, abd parol evidence of the circumstances 
under which it was made, adduced. ** Whereas the under¬ 
signed John Dewey hath lately purchased of the undersigned 
Wiliiam Baker, a messuage, being, See. for the sum of 
310/. And whereas the said W. B, being indebted to the 
said J. D. in the sum of 100/., he hath agreed that the 
same shall be considered as part payment of the said pur* 
chase money. But it is hereby understood, that in case the 
dividend about to be paid by the said W. B. to his creditors, 
shall not extend so as to pay ^0 shillings in the pound, 
then the said fV. B. is to do work for the said J. D, in his 
line of a builder, to the dmount of such deficiency. And 
further, that the said J. D. is to retain in his hands the sum 
of 60/., to be also considered as part payment of the said 
purchase money, and for which said sum he, the said J. D. 
is to do and perform work for the said fV, B. in his line of 
a plumber and glazier, to the amount thereof. W, Baker, 
John Dewey.” Tliis agreement had no stamp, anH bore no 
date, and was objected to on the part of the defendant as 
inadmissible, as well on that ground, as from its being con¬ 
tradictory of the deeds. Parol evidence to shew the sub¬ 
stance of the agreement was also objected to for the latter 
reason. The learned Judge over-ruled the objection, but 
reserved the question, and the plaintiff had a verdict for 110/. 
with liberty to the defendant to move to enter a nonsuit. 
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In Michaelmas Term last, Gaselee obtained a rule nisi 
accordingly, and cited Rowntree v. Jacob (a). 

R. Rayly now shewed cause. Tliis rule was moved for 
on the ground that the second lease shewing upon the face 
of it, that the money had been received by the plaintiff, no 
parol evidence was admissible on his part to contradict 
that fact. The case of Itowntree v. Jacob is no autho¬ 
rity in support of this motion, because the circumstances 
there were materially different. In that case, parol evi¬ 
dence was admitted on both sides, for and against the 
validity of the deed; and the decision there rested upon tl»e 
fact that the deed operated as a release of all demands by 
the plaintiff, which he could not afterwards be allowed to 
revoke. But the present case stands upon a very different 
footing. The question here is, whether the rejected evi¬ 
dence was in fact contradictory of the language of the deed, 
because, if it was not, it was clearly admissible. There is 
no contradiction. The lease alleges, that this money was 
received in full; the agreement went to shew that it was 
allowed in account, but an allowance in account is a pay¬ 
ment, both at law and in equity, Jeffs v. Wood{b), and 
therefore this w'as a part payment, and would appear so to 
have been by the rejected evidence, which would have sup¬ 
ported the deed, by shewing that part of the money had 
been paid, and would have explained it only by shewing 
that a balance still remained due ; for which purpose it was 
properly admissible. Such evidence would have supported 
the first count of the declaration, and the count for money 
had and received. The first count states the debt to be 
** For and in respect of tenements, &c. sold to the defend¬ 
ant the debt is not stated as the purchase money; but in 
the deeds, the sums released are expressly released as the 
purchase money, and in that respect alone. But, beside 
this, the deeds bear date in August, 1820, whereas it was 

(<i) e Taunt. 111. (b) 2 P. Wmi. 129. 
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ill evidence at the trial, that they were not executed by the 
defendant until March, 1821 ; and therefore, until that 
latter period, when they were made complete by the execu¬ 
tion of all the parties, they could not be in force, or operate 
as deeds at all. If these deeds are to operate against the 
plaintifT as a bar to this action, they amount in fact to a 
gross fraud upon him, in support of which the Court will 
not lend themselves, if it be possible to avoid it. The 
deeds themselves cannot amoulit to an estoppel witlyiut 
express receipts, because they only rcciic the payment 
as a thing to be done, and the receipts canno| have that 
clfect, because they are not part of the deeds, and arc 
not under seal; they arc mere nieiiioranda upon the 
back of, and dehors the deeds. In Goddard’s case (a), it 
is said, an obligee is estopped from taking an averment 
against any thing expressed in the deed; but the receipt 
here is not a thing expressed in the deed; and therefore, 
that rule cannot apply to ^the present case. The same dis¬ 
tinction seems also to be recognized in several other cases, 
Kempe v. Goodall (b)t Mabj/ v. Shepherd (c), Iseham v. 
Morrkeijd), wad Skipworlh v. Green (e). Upon these au¬ 
thorities the plaintiff is not estopped from traversing the 
payment of this debt as.it appears upon the deeds, and 
the evidence produced to prove an existing debt, was ad- 
niissiblo. 
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Gasclee and C. F. Williams, contra, were stopped by the 
Court. 

Bayley, J.—I am of opinion that this rule must be 
made absolute. We may iaiiient the effect of this decision, 
as being contrary to the justice of the case, but we are 
bound by the rules of law. There is no principle more 
clearly established than that when a party has executed a 


(a) 2 Rep. 4. 

lb) 2 Ld. Raytn. 1154. 

(c) Cio. Jdc. 610. 


(d) Cro. Car. 109. 

(e) 8 Mod. 311. 
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deed by 'which he declares that he has received a certain 
sum of money, he is for ever estopped from saying that the 
deed is false. What is the language of the lease and release 
here ? " In consideration of the sum of 250/. to the plain¬ 
tiff in handy well and truly paid'y* the same language 
is used in reference to the sum of CO/. The plmntiff 
declares that the money has been well and truly paid to 
him, and he cannot now be allowed to traverse that admis¬ 
sion/ and say he has never received it. With respect there¬ 
fore to the memdrandum of agreement, for it is no more, 
it certainly ought not to have been received in evidence as 
against the solemli deed of the plaintiff. If there had been 
a count in the declaration averring that at the time when 
the deed was executed there existed a parol agreement be¬ 
tween the parties, that a portion of the money should be 
considered as returned, perhaps the plaintiff might have 
been permitted to offer evidence in support of that aver¬ 
ment, but there is no count to m^pt that case. The first 
count clearly turned out to be untrue, because the deed 
shews that the defendant was not then indebted to the plain¬ 
tiff ** for or in respect of tenements. Sec. bargained and sold 
to him.” The second count is equally unsupported, because 
there was no general debt existing, nor is there any count 
in the declaration made out by the evidence. 1 am there¬ 
fore of opinion, that the plaintiff being estopped from con¬ 
tradicting his own deed, was not entitled to produce evidence 
of the subsequent parol agreement, and consequently a non¬ 
suit must be entered. 


Holroyd, J.—1 am of the same opinion. The second 
count seems most strongly relied on, and perhaps it cannot 
be said that the memorandum of agreement which was ad¬ 
duced in support of that count was inconsistent with the 
deed, but I think it was insufficient to support the count. 
One stipulation of the agreement is, that the plaintiff shall 
be paid, not in money, but by work to be performed; the 
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deed acknowledges the receipt of the wlfiole debt; there is no 
evidence of any subsequent loan of money so as to create 
a new debt^ which appears by the deed to h^ve been satis* 
iied^ and which, therefore, however justly still due, cannot 
be recovered under that count, or the agreement to support 
it. I remember a case in which goods were sold at om 
month’s credit, and a bill for the payment was given at iwo 
month’s date, and 1 was in the first instance inclined to 
think that the agreement for the limitation of the <£Vedit 
created a debt at the end of the first month. A different 
opinion, however, was entertained both by-.thi^ Court and 
by the Court of t/ommon Pleas; and it was held, that in all 
such cases, unless the whole time had expired, the liability 
did not accrue, and at least, that a special declaration was 
necessary (a). That rule applies directly to the present case 
as respects the second count, because the whole period for 
performing the work has not expired, and the alternative 
of paying in money has not come into operation. There 
has been a demand made upon the defendant to do the whole 
of the work, but that'will not create a new debt; part of 
the work has been done; there is an unliquidated amount 
remaining undone; so that, with respect to that, there is no 
assumpsit by the defendant, nor any money had and received 
by him to the plaintiff'’s use. The only breach is the non¬ 
performance of the work, and for that the plaintiff has no 
remedy in the present mode of declaring; he must resort to 
his special action. 


165 

1823. 

Baker 

V. 

Dewet. 


Best, J. — I am clearly of opinion, that thb parol evi¬ 
dence in this case was inconsisteiil with the written docu¬ 
ments, and therefore inadmissible. If the money, or a 
portion of it, was really returned to the defendant, or it 
was agreed between the parties that it should be so con¬ 
sidered, then a new contract was formed, upon which the 
plaintiff would be entitled to sue. But we have no evidence 

(a) See 1] Esp. b. 4 East, 147k 3 Bos. & Ful. dS2; and Cbitty on 
Bilb, otfi edit. 123. 
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1823. to that eflfect before*us. The case of Rownlree v. Jacob 
is directly in point. These deeds must be construed, in the 
language of. Lord Mansfield, "according to their legal oper- 
Demtet. operation of them certainly is to shew 

that the plaintiff has received his debt. The recent case of 
Lamhourne v. Cork {a), is an exception to the general rule 
upon this subject, and therefore greatly strengthens the ap¬ 
plication of the rule itself. There ithe release was " in 
consideration of the said sum* now so paid as hereinbefore is 
mentioned,” and was held to refer, not to an actual payment, 
but to an agreement to pay in a particular manner and form. 
But there is no such distinction here, the receipt is un¬ 
equivocal. In cases of this description, the only ground for 
the admission of parol evidence, is the existence of fraud ; 
and here, if the deed had been pleaded to the action, and 
the plaintiff had replied fraud in the deed, evidence to sup¬ 
port that replication might have been adduced, and so the 
case might have assumed a very different complexion. But 
there is no pretence for supposing any fraud in this case, 
even sufficient to afford relief in a Court of Equity, much 
less, therefore, in a Court Of l<aw. 

Rule absolute. 

(rt) Ante, vol. i. 211. 


Bumteb V. Warke, 


In replevin hy RePLEVIN for growing crops. Avowry that plaintiff 

and one Thomas Bunter held the land on which, &c. as te- 

point at issue ^ants to defendant, that rent was in arrear, and so justifying 

was, whether _ . tli« 

>1. and jB. were the distress. There were also other avowries, stating 

Cc. 'of ‘e-raocy to •«! by the plaintiflf alone. Pleas of non tenuit 


the dUtres. was madeHeld, that B. might be eaamined as a wilneM to .<tispto e 
tile joint tenancy, not being liable to costs, and that he was at least examinable oa 
the voir dire as to his interest in the event of the suit. 



107 


trinity term, fourth geo. IV, 

to both sets of avowries, and issue 'thereon. At the trial 
before Hullock, B. at the last Lent Assizes for Somerset- 
shire, the questions were, first, as to the njiture of the te¬ 
nancy, and secondly, as to the nature of the rent; and the 
defendant having proved a prini^ facie case, establishing 
a joint occupation by the plaintiff and Thomas Banter, as 
her tenants, and a holding by theiin at a rent certain ; it was 
proposed on the^ part of the plaintiff to call Thomas Banter 
as a witness, to contradict bo^ those facts. This wals ob¬ 
jected to on the part of the defendant, dh the ground, that 
the witness was incompetent, being a party on* the record, 
and interested Ih the event of the suit, because upon the 
case proved he W'as a codessce with the plaintiff^ and there- 
fore liable to him for a contribution, both of the rent in 
arrear, and the costs of the action. It was then proposed 
to examine the witness as to these facts on the voir dire, but 
this being also objected to on the same ground, the learned 
Judge rejected the witness altogether, and the plaintiff hav¬ 
ing no other evidence, the defendant had a verdict, with 
liberty to the plaintiff to move for a new trial, if the Court 
fihould be of opinion that the witness was competent. 

s. 

Bell, Serjt. in Easter'liexm last, moved accordingly, and 
having cited Bell v. Harwood (a) obtained a rule nisi, against 
which 

Adam and C. F. Williams now shewed cause. This wit¬ 
ness w'as incompetent on three grounds. First, the verdict 
in this case would be evidence against him In an action 
against himself for contribution, both of the rent and the 
costs; second, he was in fact a party upon the record; and 
third, he had a direct interest to disprove the defendant’s 
avowry. Hie substantial issue at the trial was, whether 
he and the plaintiff were or were not joint tenants to the 
defendant, at a rent of 600^. per annum, and he was pro- 
la) 3 T. R. 301. bcc Jordaine v. Lashbrooke, 7T. R. 601. 
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duced expressly to stiew that the plaintiff was the sole te> 
nai}t,< and that the rent was less in amount, and fluctuating 
according to tl^^e average prices of corn. It cannot perhaps 
be contended, that liThonms had been examined, and the 
plaintiff had obtained a verdict, the record of the judgment 
would be evidence against Thomas in a subsequent action 
against him by the defent^nt; but if the defendant had ob¬ 
tained a verdict, that would certainly havq been evidence 
agaiil&t him as a joint tenant. It was quite clear upon the 
defendant’s evidence, that the plaintiff and Thomas were co¬ 
lessees, and'‘tha;: the latter claimed the crops with, though 
not under, the former. Thomas was in facf a party on this 
record, and therefore, as the parties to both suits must be 
the same, this record would be evidence against him in a 
second action. Tlie two brothers were in effect partners, 
and therefore Thomas was an incompetent witness. This 
has been decided with reference to partners in money trans¬ 
actions, Goodacre v. Breame{a), where it was held by Lord 
Kenyouj that a partner of the defendant cannot be examined 
as a witness, to prove that he only is liable; and if that rule 
applies to money partners, why should it not also apply to 
partners in land ? The operation of the evidence would be 
precisely the same; the situation of^ the parties is altogether 
similar; they are both joint contractors, and must be viewed 
ill the same light. It must be admitted, that one joint te¬ 
nant cannot dispose of the w'hole interest in the land, in the 
same way that one partner can dispose of all the partner¬ 
ship property; but there are many acts by which the one 
may bind the other, as for instance, by payment of rent or 
other outgoing. In this case, the occupation was clearly 
joint; the parties were joint contractors; their interest was 
the same; the goods distrained were their joint property ; 
and the appearance of one in the replevin suit was the ap¬ 
pearance of both. ThomaSf therefore, was decidedly in¬ 
terested in the event of the suit, being liable to James as a 
joint occupier, for his share both of the rent and the costs, 

(«) Peake’s N. P. C. 174. 
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J2. Bayhf, in support of the rule. The competency of 
the witness upon the doubts raised, was entirely a question 
for the Jury, and he ought at least to hav& been examined 
on the voir dire, in order that they might judge of his cre¬ 
dibility. Ever since the case of Bent v. Baker {a) was 
decided. Courts have acted on the principle of suffering 
the admissibility of witnesses, in bases like the present, to 
be decided rather by their moral credit than their strict legal 
competency. The nisi prius case of Goqdacre v. Breame is 
essentially different from the present, and will not infiuence 
the determination of the Court upon this question. Even 
if this witness were liable for a portion of the rent, that 
would not render him incompetent, because tliat fact did not 
at all depend upon the verdict in the cause. For the costs, 
it is quite clear that he could not be liable, not being a party 
on the record, and no case can be found iu which a party 
so circumstanced has been held liable for the costs, and for 
that reason inadmissibfe as a witness. 
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Bayley, J.—I am*of opinion that this person was a 
competent witness, and ought to have been admitted. The 
rule is, that in order to disqualify a witness, it must be 
shewn that he has a direct interest in the event of the suit. 
That was not shewn in the present case, it was only assumed. 
The objections were three; the contingency of a future ac¬ 
tion against the witness; his supposed liability to his brother, 
for a contribution of the rent of the premises and of the 
costs of the present action; and his interest in the event of 
the present action, supposing the goods distrained to be the 
joint property of his brother and himself. As to the first 
point, I think the proceedings in this action would not be 
evidence, cither for or against Thomas Bunter in a future 
action ; for that is the criterion of his admissibility. The 
question here is, as to the nature of the tenure; and the 
proceedings relative to that question would not be evidence 
hereafter, because in order to render them evidence, the 

(a) 3T. R. 27. 
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parties in both suits must be the same, or the part;|r in the 
second suit must stand in privity with the party in the first. 
It is reasonable that a man shall not be bound by witnesses 
whom he has not an opportunity of cross-examining, which 
Thomas would not have had in the present case; he is no 
party to this suit, nor could he have been made so, for upon 
the evidence, the goods Appear to be the sole property of 
Jam^s, Then, secondly, \a*Thomas liable* to James for a 
contribution of the rent and costs ? For the costs he most 
clearly is noj; liable ; they arise out of the w'rongful act of 
.James only, and could attach to no othcit person. As to 
the rent, the argument assumes that Thomas was a joint 
tenant with James, but there is no evidence of the fact; 
and the only evidence by which the fact could have been as¬ 
certained, namely, tHat of Thomas on the voir dire, was 
rejected. That evidence, I am clearly of opinion, ought 
to have been admitted. It was in the power of JV/omas to 
state how that fact was, and he hadTa right to state it; it is 
the constant practice in such cases to examine the witness 
on the voir dire, as to the-facts *upon which his compe¬ 
tency depends, and it is a proper and necessary course to 
pursue, in answer to this it is sai^, that his evidence, even 
on the voir dire, would have gone to contradict the lease, 
and was therefore iimdniissible; but that answer docs not 
avail, because it was proved that he had never executed the 
lease, but had positively refused so to do, and that he had 
never in any manner assented to it, or acted under it. 


Holhoyd, J.—I think the witness rejected on the former 
trial was not incompetent, on any"of the grounds su|gested 
in argument. The verdict in this suit cannot possibly be 
evidence for or against him in any future action. He would 
not be liable to contribution for costs. Upon that point, 
Carter v. Pearce (a) is quite decisive, for there it was held, 
that a co-obligor in a bond to the ordinary, under 22 & 
23 Car. 2. c. 10, was a competent witness to prove a tender 

(«) 1 T. II. 163. 
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by the administratrix. As to the rent, Thomas indeed might 
appear a co-lessee of the defendant, but not so with refer¬ 
ence to Jama, and therefore he had no interest whatever in 
the suit; but even if he had been a co-lessee, his liability 
could only have extended to the rent, and not to the costs, 
because the costs were occasioned by the wrongful act of 
James, in replevying the goods, '^nd therefore as to them 
Thomas had no< interest, so ^s to render him incompetent. 
This witness ought to have been exa mined at least on tlie 
voir dire, and even upon that ground there ought to be a 
new trial. 


Ill 
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Best, J. — In order to disqualify a witness on the ground 
of interest, there must appear a direct and necessary interest 
aniccting him, which a party to tlic record would certainly 
have. No such interest aifects this witness, who seems 
to have been rejected from an erroneous supposition that 
he was a party to the record. He is clearly not liable 
to the costs of the suit, but it is said he is liable to the 
rent, as a co-lessee with his brother. There was no direct 
evidence to prove him a co-lessee; the presumption was 
rather the contrary way ; and at least he should have been in- 
interrogated as to the fact on the voir dire. The exclusion 
of evidence, without even an examination on the voir dire, 
has never yet been carried beyond a witness who appears to 
be a party to the record, which is not the case here. It is 
the province of the Jury, upon the facts wdiich come out on 
the evidence, to judge of the credibility of the witness pro¬ 
duced. 'i'hc nisi prius case of GooJacre v. Breame, is 
certainly in some degree opposed to this principle. That 
case was decided by Lord Kenton, a Judge for whom I 
entertain the most profound respect; but if that case were 
not dislinguislmblc from this, which it certainly is, 1 should 
hesitate before 1 acted upon it as an established principle. 
1 am therefore of opinion that this evidence was improperly 
excluded, and that the rule for a new trial ought to be 
made absolute. 


llulc absolute. 
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Collins and^Others v. Prosser and Others, Executors 
of G. S. Weog, Esq. deceased. 

A surety bond Debt on bond, executed by the defendant’s testator, in 

thepaymentof bfe-time, for lOOO/. as surety for George Boulton Main- 

wtfmg. Esq. Defendants craved oyer, and set out the 

payment to be bond, by which, first, G. Bi Mainwaring held himself, his 

fully made, we heirs, 8lc. bound' in the sum of 12,(XX}/. to be paid to the 

anci'eaX^of^us Justices of the Peace for the county of Middlesex, 

for himself, for their attorney, executor, and administrators: by which, se- 

the whole and _ i . 

entire snm of cond, Jb, Wodehouse, Esq. bound himself to pay to the 

r^cr^ Md'* P^*“ntiffs the sum of3000/.; and by which, third, P.Presland, 

not a joint Samuel Jackson, and PVilliam Everett, Esqrs. bound them- 

bond, and may selves and each for himself, and the heirs, &c. of each, to 

against the ob< P^y the sum of 2000/. each to the plaintiffs. The bond 

then proceeded in the following terms ;—** And be it also 

Tearing off further known unto all men by these presents, that we Sir 

of the obligors Nathaniel Conant, of, 8ic. Knt., George Samuel Wegg, of, 

doS* not avoid Weyland, jun. "bf, &c. Esq. are also held 

it as against and fimily bound to the said Justices in 1000/. each, of like 

the others, *' . , • , r • 

and if the ob> lawful money, to be paid to the. said Justices, or, &,c. for 

whom*u7s"en- which payment to be well and faithfully made, we bind our- 

forced, is en- ggjygg gnd each of us for himself, for the whole and entire 
titled to con- ' 

tribution, it sum of 1000/. each, and the lieirsir &c. of us and each of us 
raedy is in firmly by these presents, sealed with our seals, dated 1st De¬ 
cember, 1814.” In executing the bond, only one of the 
parties had set the sum for which he became bound, op¬ 
posite his name and seal. Defendants then craved oyer of 
the condition of the bond, which' recited, that the Justices 
of the Peace for the county of Middlesex, at the General 
Quarter Sessions held, by adjournment, for the said county, 
on the 5th July, 1804, had elected and appointed G. B. 
Mainwaring, Esq. treasurer and receiver of the county rates 
and otlicr monies assessed by virtue of certain acts of par¬ 
liament therein mentioned, and that by reason of the great 
iiiciease in the expenditure of the county, the average ba- 


eqaity only. 
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Innces remaining in the hands of the said &, B, M. were ne^ 
cessarily greatly increased, and the said G. B. M, as such 
treasurer, having on the day of the date of the bond, ex¬ 
hibited an account of receipts and expenditures on account 
of the county, and it appearing on the face of the said ac¬ 
count, that there was a balance of 9177/..due from him to 
the county, and it being thought proper by the Court, that 
an adequate security should be '^iven to the county to the 
amount in the wHole of 12,000/. and the obligors in this 
bond having proposed and agreed to become security for the 
several sums set to their names respectively, and ryot further 
or otherwise, tlie«coudition of the obligation was, ** that if 
the said G. B. M. his heirs, &c. did and should well and 
truly pay, or cause to be paid, all and every such sum and 
sums of money as should remain in his hands, or be received 
by him, and for which he had not duly accounted as trea¬ 
surer as aforesaid, &c. then the said obligation to be void ; 
but if default should be made in any of the premises above 
mentioned, then to be aii<) remain in full force and virtue.’* 
Defendants then pleaded, first, that the bond was not the 
deed of the testator; secemd, that after the making of the 
bond, to wit, on 1st January^ 1816, the seal of Sir N. Co- 
nant was torn and taken t^way from the bond, without the 
privity or consent of the testator, or of defendants as execu¬ 
tors, whereby it became void as to the testator, and defen¬ 
dants as executors, concludijng to the Court; and third, that 
the seal of the said Sir N. Conant was torn off and taken 
away from the bond on the same day and year, with the pri¬ 
vily and consent of the plaintifis, whereby the bond became 
void as to the testator and defendants as executors, conclud¬ 
ing to the country. Replications, similiter to the general 
issue; and as to the other pleas, that before the seal of Sir 
N. Couint was torn off and taken away from the bond, to 
wit, on 9,^dMai/, 1820, Frauds Const agreed to become, 
and did become, surety for the said G. B. Mainwaring in 
the room of Sir N. Conant in the said sum of 1000/. wherein 
the said Sir N. C. was so bound as aforesaid, and thereupon 
VOL. III. 
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the said F. C. bf his bond, bearing date the day and year 
aforesaid) became bound to the plaintiffs in the penal sum 
of 1000/. the^fonditipn of which bond was in all things the 
same as the condition of the bond in the declaration men¬ 
tioned) and thereupon the seal of Sir C. was torn off 
and taken away from the bond) in the declaration mentioned, 
as alleged by defendants; that on the 12th June, 1822, being 
before the commencement of this suit, Francis Const paid to 
the* plaintiffs the sum of 1000/. in which he was so bound, 
and thereupon the bond was delivered up to him, concluding 
to the Court. General demurrer to the replication to the 
second and third pleas, and joinder in demurrer. 

JLittledale in support of the demurrer, contended, first, 
that the bond being joint and several, a separate action against 
Mr. Wegg*a executors would not lie; second, that tearing off 
the seal of Sir N. Conant, cancelled the bond altogether; 
and third, that the substitution of another obligor in his 
stead, and payment by that obligor made no difference. 
First, this is clearly a joint and several bond, as appears 
from its terms, which are, w6 bind ourselves and each 
of us for himself, for the whole and entire sum of 1000/. 
each, &c.” Tlie word " oiirselvc^s” shews it to be a joint ob¬ 
ligation, more particularly when followed by the words 
“ each of us.” The word “ each,” it will be contended 
on the other side, renders the obligation several and indi¬ 
vidual, but it has no such effect. That word was introduced 
merely for the purpose of shewing that no more than the 
1000/. there mentioned, was to be secured by the bond; it 
was added merely for the sake of greater certainty and pre¬ 
cision, and of shewing, that 'if any one of the.^,obligors 
should be called upon for the whole penalty, he would have 
a claim upon the others for a contribution respectively. Had 
it been the intention of the parties to enter into a several ob¬ 
ligation, the pronoun 1” would have been used, and not 
“ We.” Upon the face of the bond, the obligees have their 
election, in case of non-payment, to sue all the obligors 
jointly, or any of them severally. Suppose the case of a 
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chattel in the joint possession of three' pirsons; a creditor 
of the three m^ht sue out one joint execution against all, 
and under it might sell the nvhole; byj if it yere in the se¬ 
veral possession of one, he could sell only one third under 
one execution. So, in the present case,one action against 
any one of the obligors would be the proper course for the 
obligees to adopt, and would save much expence to all parties. 
The bond is to be construed most strongly for the obligees 
against the obligors, and the result is, that it will appear a 
joint and several bond. Mathewson*s case (a) is distinguish¬ 
able from this, for there the obligors covenanted, to pay se¬ 
parately and indiittdually, and they had each a distinct and se¬ 
parate interest. Second, the bond is void in toto, one of 
the seals having been torn off. For this, Winchcomb v. Pi- 
got (J))f where that principle is laid down by Dodderidge, J. 
citing the case of Nicholls v. Haywood (c), is an authority 
in point. The cases of Mitchell v. Stockworth (d), and 
Seaton v. Henson (e), citing Mathews's case and Watkins's 
case (f)f are also in support of this position, which is 
also conformable with the principles of law applicable to 
releases (g). If, therefore/, this be a joint and several bond, 
it is clear that it has been rendered void by the removal of 
one of the seals. But ev^n if it be not joint and several, 
the defendant is entitled to judgment, because an alter¬ 
ation of a material nature has been made iii the bond, with¬ 
out his knowledge or consent. The obligors here stand in 
the relation of sureties to each other, and it is important for 
the interest of each, that he should know who his co¬ 
sureties are. When the bond was in its original state, the 
defendant knew who his sureties were, but when one of 
them had been released withont his knowledge, he was de¬ 
prived of his remedy against his co-surety. The release of 
one is a release of all; and therefore whatever may be the 
nature of the bond, it is clearly avoided, and this action 

(а) 5 Rep. 2?, b. and Cro. (d) Owen, 8. 

Eliz. 408. 470. and 546. (e) 2 Lev. 220. S. C. 2 Show. 28. 

(б) 2 Bnlstr. 247. (/) Marcli. 125. 

(c) Dyer, 59, pi. 12. {g) 2 Rol. Abr. 414. 
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must fail. It will be contended on the other side, that if 
the bond be several, one obligor having paid the principal, has 
no claim uponfthc others for contribution ; but that is not so, 
for it was expressly held in Deering v. Lord Winchelsea (a), 
that where three w’ere bound in several bonds, as sureties 
for a fourth, and one of them was compelled to pay the 
whole penalty, the other two were liable over to him for their 
respective third shares. A fortiori the rule will apply where 
several are bound in one bond, and consequently to release 
one of the parties is a serious injury to the rest, and cannot 
possibly bo' repaired by any subsequent act of the obligees. 
Upon these grounds the dkeudants are entitled to judgment. 


Rogers, contr^. This is a several bond only, and the 
action is maintainable against the executors of Mr. JVegg se¬ 
parately. The word ** each” in the very important situation 
in w'hich it stands, being annexed to a sum distinct from 
and subordinate to the whole sum, intended to be secured, 
shews it to be a several bond, and no more. In joint and 
several bonds, though the obligation on the part of the ob¬ 
ligors be joint, yet the remedy by the obligees may be either 
joint or several (6). The material distinction between a 
joint and several, and a joint bond is, that if the bond be 
joint and several, the dutyis joiirt as between the co-obligors, 
but if joint, the obligees’ remedy may be joint or separate. 
In all the cases cited, there has been a joint duty to be per¬ 
formed, or a joint sum to be paid ; and in that respect they 
are all distinguishable from the present. The case of Mills 
V. Marshall (c) is an additional authority to those already 
cited. That was an action on an arbitration bond, and both 
the obligors had one joint dufy to perform, whereas here 
it is plain, from the language of the instrument, that each has 
a separate duty. The word “ each” in this case, is as power¬ 
ful in its operation as the word ** separatim” was held to be 
in Matheu'son’s case (d). The language of the recital here, 
which is clearly several, must be taken as inHucncing and 

(m) 2 Bos. it Pul. 270. (c) Hridj'iaan, 63. 

(6) Sheppard’s Touchstone, 373. (rf) 5 Kep. 22, b. 
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affecting that of the condition. Pearsall v. Sammersett (a), 
and Liverpool Water Works Company v, Atkinson (&). The 
obligation of the parties must be c<|pfined ^to that sum 
which is set against their names, and cannot be extended to 
the larger sum which is mentioned in another part of the 
bond, unconnected with them; Payler v. Ilomersham (c). 
In order properly to decide whether a bond be joint or se¬ 
veral, the subject-matter must be considered, and the whole 
must be taken and viewed togclfier; Ilungate's case (r/)i*and 
Linn v. Crosling (e). In a case in Dyer (/), a bond, worded 
" obligamiis nos, et utrumque nostrum per pe, pro toto et 
in solido,” was said to be joint; ^ut that is quite a different 
obligation from the present; for here there is no joint pay¬ 
ment to be made, and no joint duty to be performed. 
Tliere may be several contracts in the same instrument, but 
the introduction of words of plurality docs not vary the case; 
because, if the obligors are bound severally, they arc seve¬ 
rally liable. Constable v. Clobery (g), Linn v. Croslhg (A), 
Bayley v. Garford (i), and Seaton v, Henson (k). Then 
the removal of the seal does not alter the defendant’s 
liability, for if the obligors are bound severally, the re¬ 
lease of one does not release the rest. Ball. N. P. 172; 
and 2 Rol. Abr. 30, citing Mathezsson's case (/). With 
respect to the argument upon the subject of contribution, 
that is a point which cannot properly arise upon the pre¬ 
sent occasion. The only case cited upon that point is in 
equity; Deering v. Lord Winclielsea ; and the whole 
question is one rather for the consideration of a Court 
of Equity than of Law. In the case of Cowell v. Ed- 
wards (/»)> Lord Eldon expressed considerable doubt whe¬ 
ther an action at law would lie fur contribution in a com¬ 
plicated case, because the parties might still be driven to 
Equity. But the situation of these parties differs materially 
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from that of the parties in that case; and even if Sir Na¬ 
thaniel Conant is released for himself, still be would not be 
released with,reference to his co-sureties; they would still 
have a claim upon him for contribution, and the bond might 
be given in evidence to support it. He cited Master v. 
Miller (a)f Argoll v. Cheney (6), and Skip v. Hu^ (c). 
Whatever money has already been paid upon the bond, is a 
fund for the benefit of the whole of the obligors. 
parte Gifford {d). 


JLittledttlet in reply. The general argument respecting 
the influence of the recital over the condition of the bond, 
must be admitted; but it does not vary the present case. 
Here every one of the obligors is a surety for one and the same 
duty, that is, for the good conduct of Mr. Mainwaringf and 
any default by him is to have the effect of binding them all 
in the full penalty of the bond. They have therefore col¬ 
lectively the same joint interest, and are consequently under 
a joint obligation. For this, SUngsbi/s case (e), Anderson 
V. Martindale (/), and Southcote v. Hoare(g), are autho¬ 
rities. The removal of the sedl completely destroys the 
bond, and it is doubtful whether it could be proved, if its 
existence were put in issue. i 


Bay LEY, J.—^Whenever parties tfiiter into a joint and 
several bond for the payment of one entire sum, whatever 
act discharges any one may discharge them all; but 1 think 
no such consequence follows in this case. In the first place, 
1 am perfectly satisfied this is not a joint and several, but 
a several bond only; and it would be working the greatest 
possible injustice to give the obligees the option of saying 
that it was joint and several. It is quite plain from the re¬ 
cital, and from the whole object of the bond, that such was 
not the intention of any of the parties. The recital shews 
that Mr. Mainwaring was required to give security to a 

(a) 4 T. R. 320. («) 5 Rep- 18 b. 

(b) Palmer, 403. (/) 1 4y7. 

(c) 3 AtW. 91. (ff) 3 Taunt. 87. 

(d) 6 Ves. 803. 



119 


trinity term, FOURTtp GEO. IV. 

considerable amount^ and that dilftrent persons were 
willing each to give security to a certain extent, and the 
sums for which they agreed to become security^were to be set 
opposite their respective names. When they came to execute 
the bond, however, one individual only set the sum opposite 
his name, and that act shews very clearly (if it were necessary 
so to do) what was the intention of the parties. Mr. Wegg, 
Sir Nathaniel Conant, and Mr. Weyland became bound for 
1000/. each, in these terms;—for which payment we bind 
ourselves and each of us for himself, for the whole and en¬ 
tire sum of 1000/. eac/t.” By that obligation, they might 
be separately and severally sued upon the bond for 1000/. 
The word ** each’' has the effect of binding tlie parties 
separately, but not jointly. Construing the bond in that 
view, which is the true meaning of it, then the ques¬ 
tion is, whether removing the seal of Sir Nathaniel Co^ 
uant has the effect of cancelling the bond as to all the ob¬ 
ligors j for to that extent the argument for the defendants 
must be carried. 1 am clearly of opinion that it has not 
that effect, and if it had, it would come to this, that where 
there are many different persons willing to join in a surety 
bond, some for large sums and others for small, the can¬ 
cellation of it as to qpe obligor, jio matter how small 
ti’ie sum may be, would render the bond void in toto, 
and thereby release persons who had perhaps bound them¬ 
selves to pay several thousand pounds. If we were to 
hold that to be law, it would be working very great in¬ 
justice, and acting upon a technical rule, to a most improper 
extent. It is pressed upon us, that the removal of Sir Na¬ 
thaniel Conant'e seal, takes from Mr. Wegg and the other 
parties the power of calling upon him for contribution. If 
we could find any legal authority to that effect, we should 
be bound by it, but no authority being cited, we must ex¬ 
ercise our own common sense, and act upon the principles 
of common honesty, which clearly are against the argument 
for the defendants. Whether Mr. Wegg’s executors would 
have any remedy against Sir Nathaniel Conant, for contri¬ 
bution, is not properly a question for our consideration. If 
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they have sustained ahy prejudice by the removal of Sir Nd- 
thaniel Conant's seal, they may obtain relief in equity; but 
1 am of opinion that this being a several bond, that act 
does not avoid the bond, nor afford any answer at law to 
the present action. 

Holroyd, J.—I am of opinion that this cannot be con¬ 
sidered as a joint and several bond. I'he word ** each” 
following the words one thousand pounds,” is decisive to 
shew, that the several obligors named in that part of the 
bond, are resp^ectively bound to pay that entire sum. The 
words ** we bind ourselves and each of ns for himself,” 
would alone make it a several and not a joint bond. I am 
also of opinion that the removal of Sir Nathaniel Conanfs 
seal has not the effect of avoiding it as to the other parties, 
because they are severally bound, and each is liable upon 
his own obligation. Whatever relief Mr. li^egg*s executors 
may be entitled to, in the way of contribution, must be 
sought in a Court of Equity; but according to the case of 
Cowell V. Edu ards, they would be only entitled to an aliquot 
proportion of the money paid by tficir testator, regard being 
had to the number of his co-sureties. Mr. fVegg, however, 
being separately liable upon this ,bond, the cancellation of 
it with respect to Sir Nathaniel Conant, affords no answer 
in a Court of Law. 

Best, J.—It is insisted, first, that this is a joint and se¬ 
veral bond, and second, tlfat all the other obligors are dis¬ 
charged by the removal of Sir Nathaniel ConanVs seal. 
Unless the first proposition is made out, the second can 
have no effect in a Court of‘ Ijaw. If authorities were ne¬ 
cessary upon this point, Mathewson's case, Bull. N. P. 172, 
and Roll. Abr. 30, aie decisive to shew, that taking off one 
of the seals of a several bond, does not destroy it, quoad 
other obligors in a Court of Law; and no case is cited im¬ 
pugning the authority of these decisions. But it is insisted, 
that notwithstanding this, the defendants would be entitled 
to coiitiibutiou in a Court of Law. The doctrine of con- 
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tribution is new in Courts of Law. dould, J. once said, 
that in the early part of his life, it was never heard of. 
But admitting that the Courts have in modern times en¬ 
tertained this doctrine, it may be questionable whether in 
this case the defendants would^^have any remedy for contri¬ 
bution in a Court of Law; for in Cornell v. EdwardSf Lord 
Eldon doubted whether, in complicated cases, an action for 
contribution could be maintained. That doubt is not only 
entitled to attention from the great learning of the person 
who expressed it, but because questions of this nature arc 
more properly within the province of a Coyrt t)f Equity, 
where the Judgd is unfettered by the distinctions of the 
common law, and may afford relief to all parties, without 
tlicir having recourse to actions against each other. Notwith¬ 
standing the judgment of Eyre, C. B. in Deering v. Earl 
IVinchelseaf in which he refers to common law authorities, 
I think in such a case as this, the defendant’s remedy, if any 
where, is in a Court of^Equity, and not at common law. 
The point for our decision comes back to the question 
whether this is a joint or several obligation. I am of opi¬ 
nion that it is several onfy. If it were joint, the removal 
of the seal would undoubtedly avoid it altogether; but we 
are to look at the instrument itself, and see whether it bears 
the construction attempted to be put upon it. If Sliiigsby*s 
case, which has been relied on for the defendants, be law', it 
does not apply here. This bond begins, continues, and 
ends with individual and several expressions; the word 
“ each” runs through it; ** for vfhich payment to be well 
and faithfully made, we bind ourselves and each of us for 
himself.” What payment ? A payment of 1000/. each ; the 
words arc, ** for the whole and entire sum of 1000/. each** 
The bond is worded w’ith an evident intention to apply se¬ 
verally. It must be taken reddendo singula singulis, and 
we cannot but construe it according to the letter and spirit, 
as a separate obligation. 
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Collins r. Everett. 

like judgment was given against tliis defendant 
upon the same bond. 


William Dawes®. Edward Benn and Henry 
Whitfield Creswell. 

HP HIS \{as an issue directed by his Honor the Master of 
the Rolls, to try uhether the plaintiff wac entitled to the 
tithe of seed tares, growing, arising, and renewing, and 
which were had and taken by the defendant Edward Benn, 
on and from the lands in his occupation, situate in tlie ham¬ 
let of Hatton, in the parish of Bedfont, in the county of 
Middlesex, in the several years 1813 and 1814. At the 
trial before Abbott, C. J. at the Middlesex Sittings after 
HtVur^ Term, 182*2, a verdict was found for the plaintiff, 
ill the affirmative of the words of the issue, with nominal 
damages, subject to the opinion of the Court on the fol¬ 
lowing case:—^The parish of East Bedfont, in the county of 
Middlesex, consists of tw'o recto{ies, the one called the rec¬ 
tory of East Bedfont, the other called the rectory of Hatton. 
By letters patent, dated 14tli September, in the 41st Elizabeth, 
the said Queen granted in fee to Henry Best and Robert Hol¬ 
land, among other tilings, ** Necnon omnes illas decimas 
nostras garbarum et granorum annuatim et de tempore in 
tempus crescentiiim, provenientium, seu renovantium in Hat¬ 
ton, infra parochiam de Bedfount in praedicto comitatu 
Middlesex, habendum, tcU'endum, et gaudendum, prsefatis 
Henrico Best et Roberto Holland et haeredibus et assignatis 
suis.” The property in the said tithes has descended to, 
and is now vested in the present lay impropriators thereof, 
and the plaintiff, during the time in question, was lessee 
under them, of all and every the tithes of corn and grain, and 
all other rectorial or great tithes whatsoever, yearly and 
from time to time coming, growing, arising, happening, re- 
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Mewing, increasing, or to come, &c. in, upon, or out of 
all those lands and grounds within the said hamlet of Hat~ 
ton. The defendant Edward Beun became tl^e occupier of 
a farm within the said hamlet and rectory of Hatton, at the 
latter end of 1811, and continued to occupy it during the 
years 1813, 1813, and 1814^ and the defendant Henry 
Whitfield Cresswell is the executor of the late Dr. Whitfield, 
who, during those years and many ;^ears preceding, was the 
vicar of the said*parish of East Bei^ont. As far bac]^ as 
living memory extends, tares have been grown in the hamlet 
and rectory of Hatton, and upon the farm occuj^ied by the 
defendant Edzeapd Benn. If cut green, the tithe was ren¬ 
dered or compounded for to the vicar; if suffered to stand 
till ripe, the tithe was yielded or compounded for to the 
lay impropriator or his lessee, from time to time, and the 
defendant Benn, in the year 1813, rendered the tithe of 
seed tares to the plaintiff, but in the year in question, he re¬ 
fused to render such tithe, upon the ground that the same 
was a small tithe, and therefore payable to the vicar. Three 
witnesses were examined, who proved this usage; one of 
them was of the age of dghty-six, and another of fifty>six, 
and both these persons said, that seed tares were considered 
as great or rector’s tithe ;»the third, who wes the plaintiff’s 
son, and who had actually received the tithe of the defendant 
Benn, as before mentioned, said they claimed them as a great 
tithe. Tares, when once cut, do not spring up again like 
clover; if cut green, they are given as fodder to cattle; if 
suffered to stand till ripe, they arc then cut and laid in wads 
unbound, like beans and peas, and arc carried home and 
threshed in the barn like barley, oats, peas and beans. 
After threshing, the stalks are used for foddering cattle, 
like the straw of oats, and the seed usually given as food to 
pigs and pigeons. Tares thus harvested, are called seed 
tares. The stalks of rape, if suffered to stand till ripe, 
are commonly burnt as useless. Ko endowment of the 
vicarage was proved. It appeared in evidence, that the 
vicar had enjoyed the tithe of hay, and was considered to be 
entitled thereto. The vicar had always received, aud was 
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1823. admitted to be entitled to all the small tithes, with the ex- 
ception of the tithe of seed tares, if the Court should be of 
^ «• opinion that ,such tithe is a small; tithe the right to the 
tithe of such tares being the question for the consideration 
of the Court under all the circumstances of the case. If 
the Court should be of opinion that the plaintiff is en¬ 
titled, the verdict is to stand. If the Court should be of 
the contrary opinion, a verdict is to be entered for the de¬ 
fendants. ^ 


Wilde, for the plaintiff. This case is to be discussed as 
a question between rector and vicar. It 'is clearly estab¬ 
lished, that a rector is prim^ facie entitled to the whole 
tithes of the parish, and the vicar can claim nothing, un¬ 
less he shews an endowment, or some evidence from 
which an endowment may be inferred. Grene v. Austen (a), 
Sims V. Bennett (jb), Garnons v. Barnard (c), Awdry v. 
Smallcombe (d), and Kennicott v. Watson (e). In Lord 
Dartmouth v. Roberts {f), it is laid down, that modern 
enjoyment is the best interpreter of right in the absence of 
documents. 'Fherefore even if tWs were a small tithe, cus¬ 
tom would carry it in favor of the impropriator; and, if large, 
si fortiori he would be entitled to keep it. Here there is no 
endowment to the vicar; the perception is also against him; 
for he not only has not received the tithe, but the evidence is, 
that it has been received by the impropriator. As the de- 
feiidaiit lias made out no title in the vicar, the next ques¬ 
tion is, whether the plaintiff is entitled to claim on behalf 
of the rector, or as if he were in the place of the rector. 
.Are the words of the grant large enough to carry all 
that the crown possessed ? The words are dccitnas 
garbarum et granorum.” What the meaning of “ garbae 
et granae” is, must be collected from various authorities. 

(а) 1 Gwil. 226. S. C. Yelv. 86. 2 Price, 231 & 281. 4 Wood. 268. 

(б) 3tJwil. 887. Aiistr. 313. 2 Gwil.514 & 675. 

(c) 4 Id. MbS. 3 Id. 1169.1244 & 1258. Cro. Eli/. 

(d) 4 Id. 1528. 633. 4Gwil. 1573. 2 Bh1s.27. 

If) 2 Price, & 560, n. .See (/) 16 East, 3i9. 
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In Toller, p. 54, garba,” it is said; ** means grain or 
fruits of the earth bound up in sheaves.” In Barsdale 
V. Smith (a), Oglander v. Lord Pomfret (5), and Smith v. 
Hodgson (c), it was determined that ** garba” would com¬ 
prehend the tithe of hay or otherwise. In Wall v. Full^ 
foood{d)f it was deemed grain. In Terms de la Ley, garbe” 
signifies a bundle or sheaf; in Tomlin*s Jacob's Law 
Dictionary, ** a bundle or shea^ of corn, and in some 
places it is taken for a handful.” CozeeVs InterpigBter 
gives the like definition. In Sims v». Bennett (e), it 
carried peas and beans; Lord Keeper Henl^ hpldiiig that 
** garba” mcan» ** quod ligari potest;” and, from analogy, 
tares may also pass under it, because they arc capable of 
being bound. The usage proved in this case is con¬ 
formable to this construction. Then, if it is clear that the 
crown intended to grant all that it possessed, the question is, 
whether the grantee of the crown has demised to the plain¬ 
tiff* all that he possessed. The demise is of “ all and evei^ 
the tithes of corn and grain, and all other rectorial or great 
tithes whatsoever.” By these words, it is manifest that he 
intended to grant all that he possessed. Could he claim 
the tithe of tares in opposition to the plaintiff ? Certainly 
not; and the defendant Benn has adopted this construction 
by former payments. In this view of the case it is im¬ 
material whether tares be great or small tithe; for even if 
they w'erc small, the word garbae” would carry it, espe¬ 
cially when coupled with usage. But it is a great tithe, 
first, from its nature, and second, from authority. In the 
first place, it resembles corn or grain in its nature; the stalk 
is useful, and the plant is perennial. Then, on authority. 
Lord Coke(J'), in his division of great tithes and small, enu¬ 
merates, amongst the former, “ zizania,” which clearly means 
tares. In Perry v. Soam (g) it is selected as an example; 
and tares are spoken of as being known time out of mind. 
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(а) Cro. Eliz. 633. 1 Gwil. 207. 

(б) 3 Gwil. 1244. 

(c) 2 Wood. 21. 

00 I Com. 330. 


(c) 3 Gwil. 887. 
C/) 2 Inst. 649. 
{g) Cro. Eliz. 139. 
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Erom these it appears, therefore', that tares are great tithes^ 
first, from their nature; second, from authority; and third, 
from custom, which last is decisive in all cases, except in one 
peculiar class, namely, where the article is of novel introduc¬ 
tion. Here the article is clearly not novel. It will be said on 
the other side, that the custom in this case cannot prevail, 
because it is founded in a mistake, in consequence of a sup¬ 
posed analogy between tores and other grain; but the mis¬ 
take of analogy has never been applied to‘the judgment of 
a Court of Justi(;e, and can have reference only to the opi¬ 
nion of the ^parishioners themselves. But if this were other¬ 
wise, the aigument from analogy would nqt favor the de¬ 
fendants. Peas and beans are a great tithe according to 
Gumley v. Hurt (a); and peas, beans, and tares, are all of 
the same family. Tares are not analogous to hay, because 
that is an exception. They have no analogy to seed, be-; 
cause they partake of the nature of com, and all the deci¬ 
sions are against this analogy. Nicholas v. Austen (6), Ni¬ 
cholas v. Elliott (c)f and Gundey v. Eurt, On these grounds 
the plmntifF is entitled to judgment. 


C. Creswellf contrd, argued, first, that, admitting the 
rector to be entitled primal facie tp all tithes, and that this 
was to be treated as a question between rector and vicar, 
still neither the words of the grant, nor of the lease, would 
carry the tithe of tares to the plaintiff; second, that the 
evidence of usage, connected with those instruments, was 
not sufficient; and, third, that from analogy to other seed, 
the seed of tares was a small tithe, and went to the vicar, 
i^greeing that the rector, on the one hand, is primfi facie 
entitled to all the tithes, yet it must be conceded, on the 
other, that the vicar is in this case endowed of all small 
tithes, and if this is a small tithe, it is clear he would be 
entitled to it. The words ** garbarum et granorum” do not 
necessarily include the tithe of tares, because, unless seed 
tares can in strictness be called grain to distinguish them 

(«) 2 Wood. 23i. S. C. Bunb. 169. (c) 1 Wood. 523. 

(A) 2 Wood. 10. 
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froQi seeds, in the ordinary sense of the word, nhey cannot 
be called a great tithe. As seed, without any qualification^ 
they would clearly-go to the vicar as a sma^ tithe. The 
description here is ** seed tares,” which imports seed in its 
ordinal^ sense; and therefore under the words ** garbarnm 
et granorum,” they cannot pass to the impropriator. The 
payment of this as tidie to the rector has arisen from an 
erroneous notion that the seeds df tares are great tithe, 
without regard to the distinction between grain and seed. 
Jf, therefore, it can be shewn that the sead of tares form a 
middle class between grain and seed, then it will^follow that 
the plaintiff cannot be entitled to the tithe either under the 
grant, the lease, or the usage, 'llie case of SouthcoU v. 
Southcott (a) is an authority to shew that by common in«- 
tendment the words " garbarum et grifhoram” will not pass 
any thing but corn. Tliere it was said by Rollf J., that the 
words ** seminavit cum grano/* by common construction, 
shall be meant ** with corn, and not with seeds.” This is 
an authority to shew thfit the word ** grmn” is limited to 
corn, and upon that principle tares cannot be included iu 
the word “ grain.” In Dorman v. Curry{J})^ Richards,C.'&, 
observes, ** It is true that it was long very doubtful whether 
seeds were a great or a sqiall tithe, or belonged to the rector 
or vicar, but there have been many cases since, wherein it 
has been clearly held, that proof of payment of tithes of 
seeds to the rector shall not affect the right of the vicar, and 
the reason is, that the prevailing erroneous notion of seeds 
being a great tithe destroys the usual effect of the evidence 
of its perception as such by a rector.” The stats. 31 Geo. 3. 
c. 30. s. 15. 41 Geo. 3. c. 1. 42 Geo, 3 . c. 35. 49 Geo. 3. 
c. 98. 55 Geo. 3. c. 26. 58 Geo. 3. c. 82. relating to the 
exportation and importation of com, may be taken as legis¬ 
lative expositions of the word ** grain,” and yet in the vari¬ 
ous articles there enumerated, as falling within that definition, 
tares are not to be found. The use to which this article 
is applied, is no criterion as to the class to which it is to 
be assigned; for in Wallis v. Pain the clover seed was given 
(a) Styles, 108, (6) 4 Price, 115. 
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to feed pig#, and yet it was held a vicarial tithe. Therc^ 
fore the circumstance of the seed tares being given to feed 
pigs and pigeons in this case, cannot be prayed in aid of 
the argument on the other side. If tares are to be consi¬ 
dered great tithes, because of their application to the feed¬ 
ing of farming stock, upon the same principle rape seed, 
canary seed, and several other seeds which are given to cattle, 
might be considered a grfet tithe. Vetches cut green, in one 
of ^he cases cited, were held a vicarial tithe*, and there seems 
no sound reason why the seeds when ripe shall not fall under 
the class of^ seeds. If the payment of the tithe to the rector 
or the vicar is to be regulated by the nature of the seed, 
and not by the stalk of the plant, then this seed resembles 
those which are declared to be small tithes. The question 
then is, whether the'evidence of usage in this case is suffi- 
cient, when coupled W'ith the grant and the lease, to carry 
them under the words “ garbarum et granorum,” as a 
great or rector’s tithe. Evidence of usage in these cases 
must be consistent, clear, and decisive. It is not to be left 
to the opinion of the parties either paying or receiving, nor 
to any vague reputation which may have obtained in the 
parish, in this case the witnesses merely give tlieir own 
opinion of the character of the tithe, without any sound 
basis to justify their statement, and they profess to speak in 
terms which import a degree of knowledge upon the sub¬ 
ject, which they could not by possibility possess; for they 
do not confine their evidence merely to the usage of their 
own parish, but they profess to treat it as an usage prevail 
ing throughout the kingdom. Upon such evidence as this 
the Court cannot act on a question of this nature, and 
therefore the supposed usage must be left altogether out of 
consideration. In an action tried between these same par¬ 
ties in the Common PleaSf before Gibbs, C. J. in 1814, in 
which the plaintiff tendered evidence merely of usage in 
opposition to certain admissions in the case, the Lord 
Chief Justice thought that such evidence was not admissible, 
and said he must take it that the seeds tares w'ere merely 
preserved for seeds, and therefore that they were to be coil- 
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sidered small tithes. In consequence this intimation, the 
plaintiff elected to be nonsuited, and never afterwards at¬ 
tempted to disturb that opinion. The pres|nt Master of 
the Rolls (Sir Thomas Plumef) when he directed this issue, 
observed, that **the only direct authority on the point is 
the opinion of Lord Chief Justice Gibbs ; upon that autho¬ 
rity, and on general principles, I am very clear that the plain¬ 
tiff has nothing in support of his base but usage.” This 
seems to have bebn a confident opinion upon a matteij; of 
which there seemed to be no doubt in his Honor’s mind. In 
the third place, upon the ground of analogy to qther seeds, 
the plaintiff cannot claim this as a great tithe. There.is 
no doubt that the seeds of tares resemble ** seed,” popularly 
so called, more than grain ; but if even they form a middle 
class, and fall within the denomination of “ seed,” tiley 
clearly would not pass to the plaintiff. The mode of treat¬ 
ing the article, as stated in the case, shews that it resem¬ 
bles seed more than grain. The passage cited from 2d Inst, 
by no means bears out the argument for which it w’as cited, 
because it is manifest that Lord Coke is not there speaking 
with reference either to the rector or vicar’s claim to tithes. 
He uses the word ” zizania” merely as a general term, ap¬ 
plicable to tares in any %tate, whether cut green or ripe 
and therefore the word is not to be taken in the sense 
contended for, because tares cut green have been held a 
small tithe. Then it is clear from all the decisions, that 
tares do not come within the word garba.” It is as¬ 
sumed on the other side, that because they have the capa¬ 
city of being bound up, or garbed, that therefore they will 
pass by the word “ garba,” but that is not sufficient. In 
all the authorities, whether definitions or decided cases, 
the w'ord garba” is referrible entirely to grain, properly 
so called, and not to seed, which may by possibility be 
garbed. In Rees’s Encyclopajdia, garbe means “ a sheaf of 
any kind of grain.” This is the construction put upon the 
word in Southcott v. Southcott (a), Fairfax v. Fail fax (Ji), 

(tf) Styles, 108. (6) Idem, 236. 
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and in Pigot v. Hedrn {a). In CoweWs Interpreter, *' garbe,” 
it is said, cometli of the French word ** garbe/* otherwise 
gerb, i. e. JksciSf which signifies, “ a bundle or sheaf of 
com;” and Chartade Foresta, c. 7. is cited. In the case 
of Sims V. Bennett (b)f where the passage fromLindwood*s 
Commentaries, 188, is cited, Erroris damnabilis devio 
cxscati suarum animarnm exidia non devitant, dum frugum 
suarum dccimam garbam solventes pro labore metentibus, 
eiUminimt^ computat^, non absque errore calculi, pro decim^ 
undecimam solvnnt garbam, &c.;” it is obvious, as was 
there contended, that the word “ garba,” in this passage, 
must be applied to ** frugesand therefore Lindwood, as 
far as his authority goes, carries the case no farther. He 
referred to Barsdale v. Smith (c); and in conclusion insisted, 
t^at this article being in its nature seed, and resembling other 
seeds, and having none of the properties of grain, it must 
be treated as a small tithe, and therefore as going to the 
vicar under his endowment of all small tithes. 


Wilde, in reply, urged, first, that the grant of the crown 
had conveyed to the grantee all that the crown possessed, 
and the lease to the plaintiff having demised all that the 
lessor was entitled to under the grant, there could be no 
doubt that the plaintiff was entitled to this as a great tithe, 
provided it had all the properties of a great tithe; and, se¬ 
cond, that upon the authorities already cited, and particu¬ 
larly Wallis V. Pain{d)f and Sims v. Bennett{e)f this article 
being a legiimiuous plant, and having the quality ** quod 
ligari potest,” it ranged itself at least under the head of a 
great tithe, if not under the words ** decimas garbarum et 
granorum.” The opinions of Gibbsy C. J., and the Master 
of the Rolls, could not govern this case. The first was a 
mere dictum at nisi prius, and not founded on any mature 
deliberation; and as to the other, it could have no w'eight, 
because it was quite clear that the Master of the Holla 

(a) Cro. Eliz. 599. (d) S Com. Rep. 633* 

(fc) 3 GwH. 883. («) 3 Gwil. 887. 

, (') Cro. Eliz, 633. 
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desired the opinion of this Court on the whole question, or 1823. 
he would not have directed the issue. The syitutes referred 
to were passed alio iutuito, and not at all with a view to Dawe* 
a legislative exposition of the words “ corn or grain.” Bkmn. 


Bayley, J. —If in this case the vicar were endowed of 
all small tithes, and if it were clear4;hat tithe of tares, when 
they stand for seed, is a small tithe, there would be nothing 
upon which we should have to deliberate; but when we 
look to all the facts, and the usage, which is stated as a part 
of the case, it qppears to me, upon the best consideration 
1 am able to give the subject, and upon all the authorities 
which have been cited, that this is a tithe to which the 
plaintiff is entitled. The plaintiff is lessee of a person 
who claims under a charter granted in 41 JEliz. in the 
words ** necnon omnes illas decimas nostras garbarum 
et granorum, annuatim et de tempore in tempus crescen- 
tium, provenientium, 9eu renovantium, in Hatton, infra 
parochiam de Bedfount, &c.” Persons claiming under 
this grant, have leased to the plaintiff “ all and every the 
tithes of corn and grain, and all other rectorial or great 
tithes whatsoever, yearly^ arising and renewing upon all 
the lands within the hamlet of Hatton” Great part of 
the argument turns upon the effect to be given to the grant, 
and the lease respectively. It is clear that the plaintiff can 
take no more than what is given by these instruments; but 
unless the grant conveys to the grantee every thing which 
had been vested in tlic crown, this singularity would arise, 
namely, that there would be three different proprietors of tithes 
in the parish, first, the vicar, entitled to his proportion of 
that with which he had been originally endowed; second, the 
impropriator, to so much of the right of the crown as the 
charter passed; and third, the crown itself, to the difference 
between what had been remaining in the abbey or monastery, 
and that which was passed by the grant. But that would 
be so extraordinary a position, that I cannot suppose the 
crown, when it used the words “ garbarum et granorum,” 
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intended to pass less than the whole interest which it then 
had, whateve^ might have been the terms in which the 
rectory was originally endowed. 1 am therefore of opinion 
that we are to construe the charter of Elizabeth under the 
terms “ garbarum ct granorum,” (when connected with the 
usage in the case), to apply to the tithe in question, pro- 
vided it was then in the possession of the crown, and con¬ 
sequently, the grantee is to be considered as standing in 
loco of the crown, with exactly the same rights as an ordi¬ 
nary rector would have. For this reason, this is to be con¬ 
sidered entirely as a question between vicar and rector, unless 
the lease from the persons who claim under tlie charter to 
the present plaintid> demises a part only of their rights, and 
not'the whole. The terms of the lease are ** the tithes of 
corn and grain, and all other rectorial or great tithes what¬ 
soever.” If this be grain, cadit qusestio, because there are 
words suflicient to pass it. If it be not grain, then it be¬ 
comes a question of rectorial or .great tithe, according to 
the sense which ought to be put upon the words used in the 
lease. When I find the w'ords ** rectorial or great tithe,” 
and that the party who grants the lease has in his possession 
all the tithes that are attached to the rectory, I consider the 
term ** rectorial,” as meaning all the tithes belonging to the 
rectory in question. Now upon a question between rector 
and vicar, usage is of decisive importance, and unless there 
is something plainly shewing that the usage is illegal, we 
ought to act upon it in this as in any other class of cases. 
1 he. case states, That as far back as living memory ex¬ 
tends, tares have been grown in the hamlet and rectory of 
JIattOHf and upon the farm occupied by the defendant. If 
cut green, the tithe was rendered or compounded for to the 
vicar. Why should it be rendered and compounded for to the 
vicar, but because when cut green, it is given to the cattle, and 
then it stands in the place of agistment tithe, and may have 
gone to the vicar, on the ground of his having been endowed 
of all agistment tithes. “ If suffered to stand till ripe, the 
tithe was yielded or compounded for to the lay impropriator 
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or bis lessee from time to time.’^ Butj it is cc^tended for 
the defendant, that although as far as usage has ever gone, 
the tithe has been paid to the lay impropriate/ or his lessee, 
yet the evidence shews that the practice has originated in a 
mistake, which ought now to be rectified. TJie foundation 
of this argument is, that three of the witnesses to the usage 
have dropped particular expressions which were not evi¬ 
dence. The case states, that t^ree witnesses were exa¬ 
mined, who proved this usage; one of them was of the>agc 
of eighty-six, and the other of fifty-six,* and both these 
persons siiid that seed tares were considered^ great or rec¬ 
tors tithed ir they meant to say that it was considered a 
great or rector’s tithe throughout the whole kingdomt they 
would probably be giving evidence upon a point to which 
no evidence could by law be received, and not within the 
compass of their knowledge^ but it is manifest, that they arc 
only speaking of tlie usage in their own parish. ** The third, 
who was the plaintiff’s^ son, and who had actually received 
the tithe of the defendant, said they claimed them as a great 
tithe.” These witnesses speak to the fact, by whom the 
tithes were taken; and that is the important part of their 
evidence. Their supposition, one w'ay or the other, is cer¬ 
tainly not sufficient to giise it the character of cither a great 
or small title. The important point of the case is, that for a 
scries of years, a vicar, who ought to know, and was most likely 
to know, what his rights were, has acquiesced in suffering the 
tithe of tares to go to the rector or impropriator. The case 
then gives a description of the manner in which these tares 
are appropriated after they arc cut. Tafes, when once 
cut, do not spring up again like clover; if cut green, they 
are given as fodder to cattle; if suffered to stand till ripe, 
they arc then cut and laid in wads, unbound, like beans 
and peas, and are carried hom<5 and threshed in the barn 
like barley, oats, peas, and beans, i/kftcr threshing, the 
stalks are used for foddering cattle, like the straw of oats, 
and the seed usually given as food to pigs and pigeons.” 
The value of this article, therefore, does uot consist merely 
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in the seea, but the stalks are used for foddeiing cattle. 
Probably the stalks are of no great value, but are still 
of some; an!i the seeds, when used, are not applied,. as 
many other seeds are, merely for the purpose of re¬ 
production, but for the maintenance of some of the live 
stock reared upon the farm. We have no proof of the 
vicar’s endowment, and, therefore, the extent to which he 
was formerly endowed remains in blank. 1|; appears, indeed, 
thaf he had enjoyed the tithe of hay, and was considered 
as endowed of all small tithes. When an endowment of all 
small tithed is produced in evidence, the Court is bound to 
distinguish what are great dhd what small tithes, and as far 
as either the one or the other can be classed by legal de¬ 
cisions, to consider the terms of the endowment in the 
application of that qualification, and to give to the vicar 
every thing that is considered small tithes, upon the prin¬ 
ciple that a grant is to be taken most strongly against the 
grantor. Here, however, the terms />f the endowment would 
have gone beyond small tithes, because the vicar is endowed 
with the tithe of hay. But whether these be great or 
small tithes, the usage would be sufficient to satisfy my 
mind, that the vicar had not originally been endowed in 
any terms sufficiently large to 'Comprehend the seed of 
tares. There certainly are many authorities which put 
the case of seed tares upon a different footing from many 
of those other seeds to which reference has been made 
in aigument. Lord Coke (a), speaking of tithes, says, 

quaedam sunt majores, frumentum, sigilo, zizania, faenum, 
et quaedam minorcs, sive minutae, quae proveniunt ex men- 
th'^, anetlio, oleribus, et similibus.” Zizania, 1 apprehend, 
means tares. If tares arc great tithe, then cadit quaestio. 
They are only great tithes when they are cut in a particular 
way. If they are cut for fodder they are not, but if for 
seed, then they are great tithes. If, when cut for seed, they 
arc to be considered small, I should have e.xpected that 

(a) 3 lust. 619. 
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Jjord Coke, in mentioning the different seed! which were 
clearly to be treated as small tithes, would hare enumerated 
the seed of zizania, in order that no rnistal^ might arise. 
There is, however, no such distinction pointed out; but 
there is a passage in the judgment of Comym, C. B. in 
Wallis V, Pain(a)f which bears strongly on this case. The 
question there was, whether the seed of clover was to be 
considered a small tithe, and it was decided in the affirma- 
tive; but the Chief Baron, in noticing seeds, observes, 
** Perhaps there may be a proper distiiibtion as to peas, 
beans, or other poise,* not confining it to pea» and beans 
only, because they had existence in former times, and 
appropriations were made, de bladis et leguminibus, to re¬ 
ligious houses.** Therefore he says, as to seeds, there may 
be a distinction, namely, as to peas and beans, and other 
pulse. They are articles which grew in former times, and 
were frequently appropriated to religious houses. The word 
** legumina,*’ is a generaj term, applicable to all descriptions 
of pulse. Is a tare a description of pulse ? No doubt it is; 
so are peas, beans, vetches, and lupins, and there may be 
others. The kidney bean is a species of pulse. It seems 
to me, therefore, that this is an extremely strong authority, 
applicable to the case hi question. The same learned 
Judge says (6), that “ vetches are a great tithe if mowed 
or cut when ripe, but if cut green for cattle, they are small 
tithe.” Now if there are three stages according to which 
it is to be predicated of vetches or tares, whether they are 
great or small tithes, it is rather surprising that the Chief 
Baron should not notice them. He mentions only two,— 
if cut green, they are agistment tithe, but if suffered to 
stand and be cut when ripe, then they arc great tithe. What 
is the subject he is then discussing P The question of seed 
tithe. Why then, if vetches saved for seed are to be con¬ 
sidered small tithe, would it not have been natural, when the 
very point was under consideration, that he should have said 
ithat vetches arc great tithe if cut ripe, but if cut green they 
(a) 2 Com. Rep. 633. (fr) Id. 610. 
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are small ti^ie ; and they are also small tithe if they are let 
to stand afteV they are ripe, for the purpose of becoming 
seed. I takc^it, that with reference to vetches, as to all 
other descriptions of pulse, they may belong to the vicar or 
rector according to the usage; and there are two cases ap¬ 
plicable to peas and beans which are strongly in support of 
that position. 1 have mentioned the case of Wallis v. Pain, 
rather out of the order of time, for the purpose of point- 
ing'to the strong distinction just mentioned. At an earlier 
period, namely, in 1717, the case of Nicholas v. Elliott (fl), 
was decided. Jn that case it was determined that the vicar 
might, by usage, be entitled to the tithe of' peas and beans, 
though cultivated in larger quantities than theretofore, by a 
new mode of cultivation. Formerly they had been culti¬ 
vated in small quantities, and the land was dug with the 
spade, and partly turned with the plough, and at a later 
period the quantities increased, and the plough husbantky 
was universally introduced. But ^he decision there was, 
that the usage being in favor of the vicar, he was entitled 
to the tithe of peas and beans, and that being the usage, 
it was sufficient to support it as a vicarial tithe. In about 
seven years afterwards, however, in Gumley v. Burt (6), 
there being no endowment anU no usage, it was de¬ 
cided, that the vicar was not entitled to the tithe of 
peas and beans, and the vicar’s bill was dismissed; and 
as applicable to that subject, and that particular case, 
Sims V. Dennett (c), is an important authority, because, 
unless the impropriator was there entitled, upon the prin¬ 
ciple that the word *'garba” included peas and beans, 
he could not have succeeded. The vicar had been en¬ 
dowed of every thing except the tithes “ garbarum et 
foeni et molendini ndventum.” In that case the decision 
turned upon a species of pulse, namely, peas and beans, 
and the case there was very carefully discussed, and it ap- 

• • 

(«) Buiib. J9. S. C. by tlic name of (A) Bmib. 161). 

Austen V. Nicholas, 2 Bro. P. C. 33. («?) 3 Gwil. 887. 
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peared from many witnesses, that for at least! forty or fifty 
years, beans and peas had been cultivated ii^e fields and 
grounds of the parish, and that the same iiatf been gathered 
and sold green; and many witnesses proved, that the tithes 
thereof had always been paid or compounded for to the im'> 
propriator; and no instance at all was shewn wherein such 
tithes were ever paid or compounded for to the vicar.” If, 
therefore, the case of peas and beans, as a species of pulse* 
is analogous to the case of tares, then the evidence irf that 
case was the same as in this, namely, that as far back as living 
memory could go, the tithe had been paid t(f the impro¬ 
priator, and not the vicar; and Lord Keeper Henley said, 
that in such case the tithe would go to the rector, and not to 
the vicar; and in the course of his judgment he takes notice 
of the etymology of the word ** garba.” Speaking of the 
argument that peas and beans gathered green could not be 
garbOf and therefore could not go to the rector; for that 
garha signified grain Ijound up in a sheaf, which beans and 
peas gathered green could not be; he says, ** but this is a 
fallacy; for when the law speaks of * garbae’ or sheaves, it 
speaks of the whole produce, stalks and all.” He then 
says, ** the rector is entitled at the time of committing the 
grain to the earth, and ft would make his right strangely pre¬ 
carious and uncertain to put it upon the management of the 
owner. If that were the case, then a great tithe gathered 
before it comes to maturity, would be a small tithe; and yet 
in Hodgson v. Smith {a), tares cut, whether green or ripe, 
are a great tithe. Nothing breaks into these resolutions, but 
that the Exchequer have determined the tithe of clover seeds 
to be a small tithe. Tlie reason the Exchequer made the 
ditfercnce between seed, and the other cases, was not 
grounded on reasoning, but on authority. It was because 
Lord Coke laid it down that seeds were minutse decimae; 
and the Court of Exchequer did rightly in conforming with 
that rule, as it was established; and therefore that case of 
seeds is to be considered as an exception to the general rule, 
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and docs iLt vary tlie rule itself. But this exception has 
never been ek'-ried farther than to seeds, not to grain.*’ And 
it will be foutM, that tliroughout tlie whole of that case, the 
counsel and Lord Henley considered peas and beans as being 
a species of grain. Dr. BurUt also, in his Ecclesiastical 
Law («), treats the subject in the same way; and one of his 
classes is corn and other grain, as peas, beans, tares, 
vetchesand then he goes on to another class—“ hay and 
other like herbs and seeds, as clover, rape, woad, broom, 
heath, furze,” So that upon a full consideration of the 
w'liole subject, Jie considers beans, peas, tares, and vetches, 
as standing on the same footing, and fallin|; under the de¬ 
nomination of grain, and he places them under a class or 
head, distinct from hay and other like herbs. I should also 
mention, that after the case of Sims v. Bennett was decided 
by Lord Henley, there was an appeal to the Douse of 
Lords; but in the reasons for the appeal, the distinction 
which is relied upon in the present case, was never suggested, 
and yet it w’ould have been very important to point out (if 
it could have been) a distinction between the seed of tare 
and the tare itself. The pea and the bean yield nothing but 
the seed; the tare produces something else. If there had 
been three distinct stages referribla to this article, 1 should 
have expected that they would have been enumerated; but 
that would be reasoning against the decision of Lord Henley, 
who in another part of his judgment, speaking of garba, as 
a technical term, says, ** the word * garba’ means quod ligari 
potest, and probably peas were actually garbed when the w'ord 
was introduced into the Canon Law; but since that, barley, 
oats, and peas arc not garbed, and wheat continues to be 
garbed, because the straw is of value, and to preserve it 
unbroken; and yet barley and oats are decinue garbarum, 
which words carry great tithes in contradistinction to vi¬ 
carial tithes.” Garba, in its technical signification there¬ 
fore, comprchcnd.s peas and beans growing in the fields, as 
well as all other sorts of corn and grain. So that peas and 
(«} Vul. ill. p.421 and 497, 4lh edit. 
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beans are in their nature a great tithe. No^ if the term 
** garba” is properly applicable to peas and heala, and if the 
meaning of that word is quod ligari potestf it may be pre¬ 
dicated of tares that they are as capable of being bound as 
peas and beans. Upon these authorities, I am of opinion 
that considering the language of the charter and the lease, 
the circumstance of there being no actual endowment in 
this case, that from time to time the rector has constantly 
taken this tithe, and referring to the nature of the article 
itself, we are bound to say that this is a species of tithe to 
which the plaintiff is exclusively entitled. 
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Holroyd, J. —I am of the same opinion. The plain¬ 
tiff’s claim is resisted on the ground, first, that these tithes 
do not come within the description of decimas garbaruni 
et granorum;” and second, assuming that they arc gar- 
barum ct granorum, yet they arc not included in the lease 
from the impropriator,^because they are not corn or grain, 
or any other rectorial or great tithe, and consequently 
whether the vicar is entitled to them or not, yet the plaintiff 
cannot recover, because he must stand upon his own title. 
It seems to me, however, most clearly, that the tithe of tares 
passed by the letters patent of Queen Elizabeth under the 
description of " decimas garbarum et granorum,” or at least of 
** decimas garbaruni.” All the reasoning of Lord Henley in 
the case of Sims v. Bennett (which was afterwards confirmed 
by the House of Lords), goes directly to decide that it comes 
within the description of tithe which may be garbed and may 
be comprehended within the description of “ decimas gar¬ 
barum.” The proper construction therefore, to be put upon 
the grant is, to consider it as comprehending all tithes which 
are accustomed to be, or which arc of a nature to be garbed, 
pai'ticularly when coupled with usage to shew the extent to 
which the words were intended to apply. The usage is 
decisive, that they come within the description of decimas 
garbaruni, because when cut ripe for seed, the titlie has 
been paid to the impropriator, but when cut green, to tlic 



140 

1823. 

DAMr|(« 

v. 

Benn. 


CASES IN THE KING'S BENCH, 

vicar. As ^liere is no doubt therefore, that they passed to 
the improprit^tor as a great tithe, the question is, whether the 
plaintiff, as Ills lessee, be entitled to them under the words 
** all and every the tithes of corn and grain, and all other 
rectorial and great tithes whatsoever.” It is contended that 
they are not tithes of corn or grain; but it is not necessary 
to decide whether they arc or are not within that description 
(though 1 think there is a great deal to be said to prove them 
within it), but they are clearly to be considered as rectorial 
tithes, if not great tithes. This is a demise not merely of 
great tithes; bwt of" all rectorial tithes whatsoever. Assum¬ 
ing that the w'ords ** great tithes” and ** rectorial tithes,” 
are not synonymous, yet the lease must be construed in 
the strongest sense against the lessor. If, therefore, 
rectorial and great tithes” be not synonymous, yet if 
these arc great tithes, they will go to the plaintiff; and 
supposing tlie words ** rectorial tithes” may mean some¬ 
thing diflferent from “ great tithes,” 1 apprehend they will 
comprehend all tithes to wliich the vicar is not entitled. 
But it appears to me in fact that these are great tithes, and 
that we are bound by law so to consider them. So long 
back as the time of Lord Coke, they were so treated, and 
he mentions them under the cla^ of great tithes by name, 
as a well known instance. In Smith v. Hodgson (a), tares, 
even when cut green, w'ere held to be great tithe; subse¬ 
quently to that time, Comyns, C. B., considered, that if 
they were cut green they would be a small tithe, but he 
said, that if they were suffered to stand till ripe, then they 
would be a great tithe; and Lord Keeper Henley, in Sims 
V. Bennett, seems to entertain no doubt of the correctness 
of that decision. According to what is stated by Lord 
Henley in that case, seeds are to be considered great or 
small tithe from their nature, u hether the plant be cut green 
or suffered to stand till ripe. Tares in their nature, are 
more like corn or pulse than things which arc commonly 
cuusulcrcd as seed. In that case, peas were clearly held to 

(tt) 2 Wood, 21. 
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be 51*681 tithe, within the meaning of the word girhtk. Tares 
also are a species of garba, because they arej^arvested in 
the same way, and are threshed like oats and other well 
known grain. Considering therefore the nature of this 
article, the manner in which it is treated, and the decided 
authorities on the subject, I am clearly of opinion, that this 
is a great tithe to which the plaintiff is entitled as lessee of 
the impropriator.* 


141 

1823 . 

Dawes 

V. 

Been. 


Best, J.-—My mind has fluctuated very much during this 
argument, and | am only certain that the opinton 1 have now 
formed is right, because I at last agree with my learned 
Brothers. Until a very late period of the argument, 1 was 
inclined to think that these were to be considered seeds, and 
if so, that the vicar was entitled to them. Though this case 
has been sent to us, as a mixed question of law and fact, 
yet the real point for our consideration is purely a question 
of law, namely, whether seed tares are a great tithe, and 
passed under the terms ** decimas garbarum, et granorum.” 1 
think there is no very intelligible principle on which we can 
decide what are small and what great tithes. For a great 
length of time, the Judges of Westminster Hall felt the 
difliculty, and therefore considered it at all times as a ques¬ 
tion of fact, referriblc to the state of the particular parish, 
and the extent of the cultivation of the particular article. 
That course of proceeding has been abandoned, and it is 
now settled, that the question of great or small tithe de¬ 
pends on the usage of the particular parish, and on the 
nature of the thing itself. 1 could have wished at the same 
time that this rule was laid down, the cases had more dis¬ 
tinctly pointed out what things in their nature were great, 
aud what small tithes. The Courts have decided on the prin¬ 
ciple that in ancient times certain things which were of great 
value, as objects of commerce and barter, were considered 
great, whilst others cultivated only for the use of the farmer 
and his own family, and therefore of little value, were con¬ 
sidered small titlies; but it would now be exceedingly dilfi- 



142 


1823 . 

Dawks 

«. 

Bbnii. 


CASKS I|T THE KING’S BENCH, 

colt to deciTO what was in ancient times of great, and what 
of small valilh, for it is vei^ extraordinary, that many of the 
things then considered of small value, and classed among 
smairtithes, are now of the greatest importance in commerce. 
For instance, hemp and flax, of which great quantities are 
grown, are worth considerably more than some other articles 
of agricultural produce.rWhen that change took place, or by 
what means it was effected, I have no means of knowing. 
Probably the extension of the manufactories of the country, 
and the increased use of hemp and flax, in the expression 
of oil, compai'ed with ancient times, may ^account for the 
enhanced value of those articles. However, not having the 
means of knowledge, possessed by the great authorities who 
have laid down this as the principle, the only course I can 
take is to GODsidm* that as a great tithe which approaches 
nearest to those things for which I have positive authority, 
(it being more a question of authority than principle), and 
then to consider that as a small tithe which, in its nature, 
approaches to those articles which I have also positive au¬ 
thority for saying are small. 1 am warranted in taking this 
course, by the case of XJdall v. Tindall (a), in which all the 
Judges resolved ** that woad growing in the nature of an 
herb, the tithe thereof ought to be reputed for minutae de- 
cimae.’’ Ihat appears to be the only safe rule to act upon, 
and the question is, whether the seeds of tares or vetches 
are to be considered as grain, or as seeds. Undoubtedly if 
we are to judge of what happened in former times by r&> 
ferring to our own, we shall And, that in our own times, 
seeds, generally speaking, are used as seeds, and seeds only. 
By that I mean, seeds when.they are used only for the 
re-production of their own species. As far as my know¬ 
ledge extends on this subject, the seeds of vetches are not 
used in general for any purpose, but the re-production of 
their own species, and if I were to look at it in that point 
of view, I should be disposed to consider it as seed, and 
not as'grain. But the civilians have been our teachers on 

(a) Cro. Car. 28. 
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the law of titlies; and it appears to me that Lindmod de- 1838. 
cides the question whether this is to be considered seed or 
grain, and if he decides, that it is not seed, hut grain, then 
we have the authority of my Lord Keeper Herdeyt in iSims 
V. Bennett, that it is great and not small tithe; and his judg¬ 
ment is confirmed by the House of Lords. Lindwood, in 
his commentary on the fourth canon (a), after setting it 
out, " Erroris damnabilis devio'^coecati suarum animarum 
excidia non devitant, dum frugum suarum decimam gAtbwi 
solventes pro labore metentibus, 8cc.,’^ observes on tlie 
word ** frugum,” and says, ** Harum appelhitlone larga 
Gontinetur reSitus, et non solum talis qui de frumentis et 
hguminibus, verum, &c.” He then enumerates articles 
which it is not necessary to mention. Now if we were to 
stop at ** de frumentis,” that would mean such grain as is 
used for the sustentation of man; but he uses also the word 
** leguminibus.” What are legumina ? I translate that to 
mean pulse. We have the word ** pulse ” in English, 
which means those plants which produce their seed in 
pods, a definition which applies to peas, beans, tares, and 
many other articles. But we have the direct authority 
of Comyns, C. B. in Wallis v. Pain, on this point, where 
he says {b), ** perhaps thhre may be a proper distinction as 
to peas, beans, or other pulse” What arc other pulse i 
Wily, all other pulse of that class of leguminous plants. 

Now tares are of that class, and are to be considered within 
that distinction; and he adds, ** because they had existence 
in former times, and appropriations were made de bladis et 
leguminibus, to religious houses.” It has been very forcibly 
argued for the plaintiff, that tares had been in existence in 
former times, and that these might have been the sulject 
of bargain between the religious houses and their vicars. 

It appears to me, therefore, that these tares range them¬ 
selves within the definition of leguminous plants, and not 
within the definition of seeds. Lindwood also gives the same 
definition (c), and enumerates seeds in contradistiuctjon to 
(a) Page 188. (b) 2 Com. 639. (e) Page 188. 
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frumenta, etilegumina, and other articles. The question is, 
what is this aLicle most like j and having decided that, we are 
to be governed by the rule laid down in Vdall v. Tindall 
Ko period of time has been pointed out at which tares have 
ever been enumerated amongst seeds. ^If lAndmod con* 
sidered them as ** seeds/’ he would have mentioned so im¬ 
portant an article amongst the several seeds which have been 
enumerated; and the onl^ way to explain the omission, is 
to consider him as having before^included tares within 
le||ominou8 plants. Then, if it is not seed, we have the 
authority di fky Lord Chief Baron Comyns, that it is a 
great and not a sinall tithe. Hie judgment of Lord Keeper 
Henfy is also in' point. '0r. JBum, who held the situation 
of an Ecclesiastical Judge, enters into an enumeration of 
the different descriptions of tithe; he mentions, under the 
class of com and grain, tares and vetches/’ which are not' 
mentioned under the next head/ which is ** hay and seeds.” 
Throughout, he assigns them td th^ class of pulse or legu¬ 
minous plants, w&iich certainly are within the definition of 
great tithes; and if ffiey fall within that definition, then they 
cmne within the description ** decimas garbaruni et grano- 
rum.” 1 agree in the observations of my learned Brothers, as 
to the effect to "be given to the ^nt of Queen Elizabeth. 
Most undoubtedly, the crown intended to give to the lay 
impropriator all those tithes which did not belong to the 
vicaf/ If tares fall with^ the class of small tithes, then [ 
agree that the,grant did not give them to the impropriator, 
but the usage is ext|fmely mat€|ial, and is here most de¬ 
cisive, because it riiews tliat it has been always understood 
in this parish that these are incfuded in the words ^'garbarum 
et granorum,” and hai^ gone to the factor. For these rea¬ 
sons, lamnbvfof opimon4hat the plaintiff is entitled to 
judgment. 


Postea to the plaintiff. 
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The Earl of Portmobb v . Bvmn, Esq. 


idS3. 

v*^v* w 


Covenant. Declaration stated, that by indenture^ Where n de¬ 
bearing date IQthfJfffie, 1|98, between plaintiff and B. v^aMagaiMt 
Xonglba (since deceased), of the ondipart, andjf.Eflffi^, 
of the other ; pli^iff and JB. Jj» granted licence Ihd per- years [grant, 
mission to J. M. *to continut^ ,a passage through the west juf 
bank of tiie river Wi^, nea^a place called Cox’t Bock, upon nJiThroughihe 

condition that A, R» w^ld repair or rebuild, in a workman- 

, , . -*■ , . . t X »‘gaWe river, 

like manner, and to the satisfaction of the^ plaintiff and upon certain 

B. L», their h^s, &c., in and upon the said passage, the ^'ported’liiae 

head or tumbling bay there, in otder that the surplus water of 

the said river, which would otherwise run through the sluices possession of 

of the said lock, should pass over the head or tumbling bay, and fnii power 

through the channel belonging to^the mills of A, R. adjoin- 

ing to the west side of the said Ipck* A nmilar licence appear. 

was set out, to conUnue certain.o^ channels, for the term denture itself, 

of twenty-one years fronf the 24t|i 1^8^ for the pur- dlscriiSd"*** 

pose of working the mills of Rabu in anch manner that the ”>®i‘ciy as the 

. ' k 1 , 1. pevsoiia “ who 

waste water which should run over the* head or tumbling have the great. 

bay, should run again into the rifer fTgf, It was further M^u™e jnS 

stated, that plaintiff and granted licence and permission 

to A. R. to navigate the Wey with his own boats, between tiiat tiicy’ Uy 

the tail of Cox*s Lock and the river Thames, for |hc term'of any'powns 

twenty-one years, carrying iron, coals, qt other goods, pay- ‘op* 

ing, during the continuance of the term, one shilling per enabling tiiem, 

ton for iron or other goods^ and one shilling per chaldron licence to B., 

for coals; with a proviso that Rabif, his Executors, adminis- admrnistratora 

trators, and assigns (which wiprds were not in the deed), Heid^fifst* ’ * 

should carry in^his or their boat^ along the river all that this was a 

the iron made at the said mills, and that in case Rqjb^ should Ircondi^tha?'’ 

not yearly carry to tiie amount of 4500 tons of iron or chal- ,*** j 6ra”to‘» 

-r* » 1 “™ "® autho- 

drons of coals, the said A, R. should pay to the plaintiff rity to grant 
and B, L., their heirs and assigns, yearly and every year, ditament, 

within the 

^ ..... meaning of 

SSir<N,8. C.34, at wo.ild bina the assignee of the grantee. 


VOl. Ill, 
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1823. during the snid term, so much money as would make up the 
arnoint of me tonnage equal to 4500 tons or chaldrons: it 
PoRTMORE intent of the said parties that there should be paid 

Bvvv, to the plaintiff B. i., their heirs and assigns, at least Ae 
net and clear yearly sum of 225/.” The declaration then 
stated, that on the Ist January, 1808, Rahfs interest in 
the term was assigned to the defendant, and averred, that 
on the 24th June, 1819, the,Tsum of 675/. for three years 
of the term, and of 500/. for tonnage of certain goods, 
b^ame due and was in arrear; breach, that the defendant 
hath not l^pUthe said covenants so made by the said A, R. 
for himself, and his assigns, but, &c.” Pleas, first, non est 
factum of Rahy, and second, “ Aat all the estate, right, 
title, interest, term of years, then to come and unexpired, 
property, profit, claim, and demand whatsoever, of and in 
the said demised premises, benefits and advantages, with the 
appurtenances by assignment thereof made, did not legally 
come to and vest in the said defendant; concluding to the 
country, and issues thereon. At the trial before Rich- 
ards, C. B., at the iSummer Assizes for the county of Surrey, 
1822, the deed of IQth June, 1798 , was produced, from 
which it appeared, that the plaintiff and Mr. Langion were 
there described as ** the person# who have the greatest pro¬ 
portion or share in the profits of the river fVey,** and that 
they, ** by virtue of all or any powers and authorities vesting 
in, or enabling them,” granted the licence to ** Alexander 
Ruby, his executors, administrators, and assigns.’* A private 
act of parliament of 22 & 23 Car. 2 . was referred to by 
the plaintiff’s counsel, by which the river JVey was de¬ 
clared to be a navigable riv^r for ever, and^the soil of the 
river and its banks werei vested in certain trustees therein 
named, ^f whom neither the plaintiff nor Mr. Langton 
was one), their heirs and assigns, upon certain trusts men¬ 
tioned, with authority to collect the profits and to elect new 
trustees. The act further provided, that it should be lawful 
for the trustees, w'ith the consent of any two such persons 
as shall have the greatest proportion of the profits, to ap- 
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point a recover of the profits of the naviggition. The 
plaintiff having produced prim^ facia evidence that the mills 
had come into the possession of the defendant by assign^ 
ment, two objections were taken for the defendant, first, that 
the declaration imported, that the plaip.tifF and Mr. Langton 
were the sole proprietors of the river and had granted 
the licence to Raby in that character, whereas, from the 
indenture it appeared, that they had but a limited interest 
in the river, and had no authority to. conyey an unqualified 
licence (a ); and second, that the covenant in the deed did 
not run with tlm land, and consequently could not s(i{)port 
an action against the defendant, as assignee of Raby the 
lessee, he not being described as such assignee. The 
learned Judge reserved both points, and a verdict was found 
for the plaintiff, with liberty for the defendant to move to 
enter a nonsuit, or to arrest the judgment. 



PoRTUORB 

V. 

Bunn. , 


Marryaitf in Michaehnas Term last, paving obtained a 
rule nisi in the alternative, upon both points, 

Chitty now shewed cause, and contended, first, that there 
was no material variance between the declaration and the 
deed. The words “ persons who have the greatest propor¬ 
tion or share in the profits of the river Wey" are mere 
words of description, and may be treated as surplusage. 
They are in an immaterial part of the deed, and do not at 
all affect the power of the grantor to demise; they may 
therefore be altogether rejected as any other inimateri.’il 
description, such as exeedtor or administrator, may be. 
Secondly, the •interest granted. by this deed is clearly one 
arising out of the land, and it is at least an ** hereditament'* 
within the statute S2 Hen. 8. c. 34, which passed to the 
assignee, and rendered the covenant binding upon him. The 

(a) Another objection, on the ground of variance, was taken, bnt not 
afterwards pressed, namely, that in the declaration the licence purported 
to be granted to Itaby only, whereas, from the deed itself, it appeared 
to have been to him, his executors, udministrutors, and assigns, 

K 2 
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subject-matter of demise here is precisely similar in its 
natuifl to diat in Buckeridge v. Ingram (a), where it was 
held, that shares in a navigation were realties, and could 
not pass under a will executed only for the passing of per¬ 
sonal estate. But as Raby has actually taken an interest 
from Lord Portmore, upon payment of an ascertained rent, 
his assignee is estopped from saying that it is not such an 
estate as the original lessor had power to grant; it is not 
competent to him tp raise such an objection, Blake v. 
Poster (b). The liability of the assignee of the grantee can¬ 
not depend upon the title of the grantor, nor even if that 
title be bad, does it lie in the month of the assignee to plead 
its sufficiency, after he has accepted an interest under it. 
No case can be cited in which it has been held, that the 
^question whether a covenant does or does not run with the 
land, had any dependance upon, or reference to, the nature 
of the lessor’s title; it is enough if the subject-matter of 
the demise be such as that iu fact it passed to the assignee, 
which in this case it did. He also cited Fairtitle v. Gilbert{c% 
and Webb v. Rumll(d). 


JBarnewall, contrd, was stopped by the Court. 


Bayley, J.—I am of opinion, first, that there is a fatal 
variance between the declaration and the deed in this case, 
and second, that no such hereditament as would pass to 
the assignee, was created by the deed, or had ever existed 
iu the plaintiif. The declaration alleges, that the pli^tiff 
and Mr. Langton had granted to Mr. Raby a licence to 
continue a certain channel thro|igh the Bank of the river, 
which clearly imports that they had the absolute and un¬ 
restricted possession of that channel, and the full power to 
grant the use of it to their lessee, and to perpetuate that 
use during the whole period of the term demised, either to 
their lessee or his assignee. Had they really possessed the 


(«) 2 Ves. jun. 658. 
8 T. R. 487. 


(tf) 8 T. R. 171. 
(d) 3 T. R. 393. 
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right and the power which the declaration assumes, 1 am 1823. 
not prepared to say that the lease or licence would have 
passed an hereditament, within the meaning of the statute 
32 Hen, 8, because, in that case, there would have been a 
positive privilege received By the lesseej to be enjoyed by 
him and his assignees during the term demised. But is the 
language of the lease consistent with that in the declaration ? 

Does it aver any such power in the grantor, and doe» it 
transfer any such privilege to the grantee The grantors in 
the lease give themselves this description, " the persons who 
have the greatest proportion or share in thS profits of the 
river fVei/;” clearly shewing that they do not claim the entire 
interest in, or power over, the river, but that they have a 
limited proportion of it only. Now it is an established rule 
of law, that where the interest of the grantor is limited, it 
cannot be extended by the use of general words in the 
grant, and that where a person being in fact interested only 
in part of an estate, giants away the whole, the grant is 
measured by his interest, and conveys no more than he had 
it in his power to convey. Ilius, therefore, there is a clear 
variance betw'een die deed and the declaration, for the one 
imports a grant of the whole subject-matter, and the other 
of a part only. But the difficulty does not stop here. 

If we consider the nature of the right vested in these 
grantors, it becomes apparent that they had no power to 
grant such an hereditament as would satisfy the requisites 
of the statute, or would support this declaration. It is 
evident, diat the concurrence of all the proprietors of the 
river is necessary to the transfer of any right or interest in 
it, and that concurrence the grantors could not possibly 
insure. The grantee under this lease might at any moment 
be ousted by any one of the other proprietors, and there¬ 
fore he was in fact invested with no definite, permanent, or 
assignable right under it. Nothing passed to him, the 
possession and enjoyment of which he could insist upon 
eveu for himself, much less assign to another. The 
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grant is merely the licence of two out of many co-proprie¬ 
tors to do a certain act, and enjoy certain privileges, and 
that cannot be considered as an hereditament which would 
pass, either as respects its privileges or its liabilities, to the 
assignee of Uic grantee. The argument, as to the estop¬ 
pel, it is unnecessary to notice, because the plaintiff had no 
power to grant any interest, and the defendant consequently 
could take no interest under him; and the'question whether 
the latter is estopped from disputing the title of the former 
does not arise in the case. Upon both points, therefore, 
1 am of opinion that the present action p?.nnot be sup¬ 
ported. 


HoLitOYD, J.—I am also of opinion that there is a fatal 
variance between the declaration and the deed, and that if 
the deed had been fully set out in the pleadings, the de¬ 
fendant, as assignee, would not have been answerable in 
this action. The declaration states' the whole interest in the 
navigation to belong to Lord Portmore and Mr. Langton, 
without any limit. The deed' describes a positive and spe¬ 
cified limit to their interest, such a limit as renders it wholly 
impossible for them to transfer to any person the rights and 
privileges mentioned in the declaration. They have by the 
language of the deed no est^e themselves; nothing upon 
which they can grant an hcreditaineut; they are in posses¬ 
sion of a mere licence or privilege, and they hold it under a 
mere personal contract. They arc entitled to a certain propor¬ 
tion of the profits of the navigation, but they do not even 
pretend that they have any title to the navigation itself; the 
utmost they claim is an incorporeal hcredilaincnt up to a 
certain amount, and not that they possess such an heredita¬ 
ment,. arising generally out of the navigation, as they can 
transfer to any assignee. It is quite clear that they had no 
such hereditament, that they had no estate, either legal or 
equitable, which it was in their power to assign, and there¬ 
fore the defendant took no such estate from them. If the 
deed had been set out, 1 have no doubt that the defendant 
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might have demurred with success, an4 in the present state 
of the record, 1 am of opinion that the action cannot be 
maintained. 

Best, J. —^Thia is an aclion founded upon a covenant, by 
which, as it is set out in the declaratidb, it appears that cer* 
tain persons, of whom the plaintiff is here the reiaresenta- 
tive, cl^ a right to grant an easement out of land, such 
as would amount to an hereditament; and in that view this 
case would certamly be governed by the principle laid down 
in Buckeridge v. Ingram, To this action the defendant has 
pleaded first,Ihat the d^d is not Rahi/s deed; and, second, 
that the interest which Raby took under that deed, did not 
pass to him, the defendant. We then naturally look into the 
deed, and what do we find it to be i It shews most clearly 
that the original lessors had no such right; that they pos¬ 
sessed no interest in the land; but that they were simply 
shareholders of the profits arising out of the navigation. 
They have no power therefore to convey any interest in the 
son, or to grant any easement out of it; and in this vie^, the 
case cited becomes a direct authority against the plamtiff, 
because where there is not an entire interest in the soil, 
vested in the grantor, he'cannot grant an easement arising 

out of it to another. Here then is a fatal variance between 

/ 

the deed and the declaration. Then the second plea is 
as decisive against the plaintiff, by the very terms of the 
deed, as the first; because no hereditament can pass to the 
defendant from Raby, for the plainest of all reasons, that 
none could pass, or had passed from the original grantors to 
Raby. 

Postea to the defendant (a). 
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(«) Vide The Duke of Newcastle v. Clarke, 2 J. B. Moore, 666. Hollis 
V. Goldfinch, ante, vol. ii. U16; and Doe v. Wood, 2 B. & A. 734. 
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Jones v. Thobne. 


In a lease for 
years of a mes¬ 
suage and pre¬ 
mises in a pub* 
lie street, les¬ 
sor covenant¬ 
ed, that lessee, 
his executors, 
4cc. should not 
permit or suf¬ 
fer any person 
or persons to 
inhabit the 
same, wlio 
should carry 
od therein cer¬ 
tain enume¬ 
rated trades or 
businesses, 
or any other 
trade or busi¬ 
ness, that may 
be, or grow, or 
lead to be, of¬ 
fensive, or any 
Annoyance or 
disturbance to” 
any of the 
other tenants 
of lessor, &c. 
Lessee granted 
an under-lease 
of the pre¬ 
mises (subject 
to the like co¬ 
venant) to A., 
who opened 
them in the 
business of a 
licensed victu¬ 
aller, which 
was not one of 
the businesses 
er.»'meratcd in 
the covenant: 
Held, that by 
such acts, the 
covenant was 
pot broken. 


The following case was sent for the opinion of this 
Court, by his Honor the Master of the Rolls:— 

. At the time of granting the lease hereinafter next men¬ 
tioned, Thomas Postlethwaite was possessed of the premises 
thereby demised, ahd of other houses, buildings, and pre¬ 
mises adjoining thereto,' and in the neighbourhood thereof, 
under a lease granted to him by Elizabeth Doughty^ of 
Be^ord Rdw, and such several adjoining an^ neighbour¬ 
ing premises, *tor tlie greater part thereof, were occupied 
by his tenants. 

By indenture of lease, dated-Ist February, 1806, and 
made between the said T. Postlethwaite^ of the first part; 
Attue Edmonds and William Ulyate, of the second part; 
and the defendant William Thorne, of the third part, it was 
witnessed, that for the consideratiqps therein mentioned, 
the said T- P., at the request of the said A, E, and W, U., 
did demise to the said W, T. a piece or parcel of ground, 
situate on the west side of Gray's Inn Lane Road, in the 
couuty of Middlesex; abutting eastward on Gray's Inn Lane 
Road; southward, on ground lelised to W, P. Ulyate; 
westward, on an intended niewsj^ and northward, on ground 
leased to Peter Brown, and containing the several quantities 
and dimensions therein stated, together with the doable brick 
messuage erected and built on the whole front of the said 
ground towards the east,' and the workshops and buildings 
behind, apd which said messuage is the third house south¬ 
ward from Guildford Street, the corner house inclusive; 
to hold from the 24th June then last past for a term of 
eighty-six years, wanting ten days, at a yearly rent of 10f.10r.» 
payable as therein mentioned; and in which said lease. 


amongst others, is contained a covenant on the part of the 
said W. T., in the words and figures following, that is to 
say, “ That he the said W, T., his executors, &c. shall not, 
pbr will, at any time during the said term, do, or wittjiigly, 



15a 


TBliriTT TBRM, FOURTH GEO. IV, 

• 

or willingly cause or suffer^ to be done, any act, matter, or 
thing whatsoever, in or upon the said demised premises, or 
any part thereof, which may be, grow, or lead to the damage, 
annoyance, or disturbance of the said T. P., his executors, 
&c. or any of his dr their tenants, or to any of the tenants 
of Mrs. Elizabeth Doughty, of Be^ord Row, her heirs 
or assigns, in the said parish of^St, Pancras, or to any 
part of^the nei^bourhoodand there is also contained in 
the said lease a proviso, in the words ad^ figures following, 
that is to say, ** Provided always nevertheless, and these 
presents ar^upon this express condition, *tha*t if it shall 
happen that the said yearly rent or sum of 10/. 10s., or any 
part thereof, shall at any time or times during this demise 
happen to be in arrear and unpaid, in part or in all, by the 
space of fourteen days next, over, or after either or any of 
the said days or times whereon die same ought to be paid 
as aforesaid; or if the said PV. T., his executors, &c. shall 
happen to fail or make ^default in the due performance of all 
or any of the covenants and agreements hereinbefore con¬ 
tained on bis and their part and behalf to be performed, &c.; 
or if the said W, T., his executors, &c. shall permit or 
suffer any person or persons to inhabit or dwell in or upon 
the said demised messukge, &c. or any part thereof, who 
shall therein or thereupon ij^e or cany on the trades or bu¬ 
sinesses of a brewer, bagnio-keeper, distiller, dyer, pipe- 
burner, melting tallow-chandler, soap-boiler, farrier, smith, 
or iron-founder, or permit or suffer a foige to be erected 
diereou, or on any part thereof, or suffer the same to be 
made use (ff as a spunging or lock-up-house, or sheriff's 
office, lottery office, or any other public office whatsoever, 
or as or for any auction or sale room, or broker's shop, or 
any other trade or business, that may be, or grow or lead 
to be offensive, or any annoyance or disturbance to any of 
the tenants of the said 1\ P., his executors, &c. or his or 
their landlady, her heirs or assigns; or if the said fT. T., 
his executors, &c. shall at any time within the space of seven 
years next before the expiiation of the said term of eighfy- 
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six years, wanting ten days, assign or set over thb indenture 
of lease, or any part of the said premises, without the 
licence and consent of the said T* P., his executors, &c. 
then and from thenceforth, in any or either of the said cases, 
it shall and may be lawful to and for the said T, P., his 
executors, &c. into and upon the said hereby demised pre> * 
mises, or into and upon any part thereof, in the name of 
the whole, wholly to re-enter, and the sanie to have again, 
retain, re-possess, and enjoy, as in his or their former estate; 
and thereout and h'oni thence the said W. T., his executors, 
&c. and all* other occupiers and tenants thereof, utterly to 
expel, put out, and amove, this indenture or any thing therein 
contained to the contrary thereof, in any wise notwithstand¬ 
ing-’' 

The defendant under this lease entered into possession of 
the premises, [and in September, 18£1, he entered into a 
written agreement with the plaintiff, whereby, after reciting 
the former lease, he agreed to let the premises to the plain¬ 
tiff for the residue of his term, from Michaelmas 1821, for 
a premium of 6 j0 /., and at a rent of 60l. per annum, ** sub¬ 
ject to the like covenants as in the said origini^ lease,” 
which sub-lease the plaintiff agreed to accept, ** and to in¬ 
demnify and save harmless the said IV. T. from all damages 
and expences, in case the said C. J. shall open the house as 
a licensed victualler.” Pursuanlt to this agreement a lease 
was duly executed by the defendant to the plaintiff, and the 
premises have since been opened by the plaintiff as a public 
house, under a licence obtained by him previous to the exe¬ 
cution of the lease, and of which the defendant had notice 
before he executed the lease. 

The question for the opinion of the Court is, whether by 
the granting the lease by the defendant to the plaintiff, and 
tlic opening the house as a publicdiouse, or by either of 
those acts, the covenants and provisoes in the lease from 
Postlelhwaite to the defendant, or any, or either of them, 
liave or hath been brokeit. 
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Marryattf for the plaintiff. The real contest between 1023. 
these parties is, whether the defendant is liable to execute 
another lease to the plaintiff, and it is clear that the former 
lease having been forfeited, he is liable. The proviso Thorn b. 

in the original lease is, that no business shall be carried 
on in the house which “ may be, or grow, or lead to be 
offensive.” Now it cannot be dojjbted Jthat the act of open¬ 
ing a public-hoase may grow or lead to be offensive, even it 
be not so in the first instance. Who, ^r instance, would 
choose to reside next door to a public-house, if he could 
avoid it? Qf all the trades enumerated in*the lease, there 
is none so likely to become a nuisance as that of a pub¬ 
lican. A public-house is necessarily a place of public resort, 
and generally not of the most agreeable description; and 
it was evidently the intention of the lessor to prevent the 
house becoming a place of public resort of any kind. That 
intention is certainly defeated by the change which has been 
effected, and therefore# the lease becomes void. J. 

Can we say that the covenant is broken until the business 
has become actually and positively offensive ?] Certainly. 

The words of the lease arc contingent and prospective; 
they prohibit any trade^^that is likely to become offensive, 
and the trade of a publican unquestionably is. [^Best,J. 

Can we take judicial notice of the fact that a public-house 
is per sc, likely to become a nuisance ?] Tlie Court will 
look to the intention of the parties when the lease was 
framed. It has been decided that a covenant ** not to use, 

, I 

or exercise, or permit or suffer to be used or exercised, upon 
the tieniiscd premises, or any part thereof, any trade or 
business whatsoever,*’ is broken by an assignment to a 
schoolmaster, who kept his school upon the premises, Doe 
V. KceUng{a)i which is a much weaker and more general 
covenant than the present. [./lesf, J. A school is a busi¬ 
ness, and therefore fell within that covenant; it is also a 
very noisy business, and might more reasonably fall within 
the present covenant than a public-house. May not a pub- 

('<) 1 M. & S. 95. 



CASES THE KTNO*S BEMCH» 

Hc4ioasej if properly regulated, instead of a nuisance, be a 
very great convenience to the neighbours p] It never can be 
any other than ** offensiveits very nature, and the character 
of the persons likely to frequent it, necessarily render it so* 
The case of Doe v. Keelir^ was decided upon the principle 
of considering the intention of the parties; that principle will 
govern the Court here, <and in concurrence with that view 
ofjhe case, this lease is void. In addition to this, it is 
evident that the parties to the second lease thought it pro* 
bable that the public*house might be considered a niusance, 
because they inserted in it a covenant to indennify the d&* 
fendant in case he opened the house as such. 

JJttledale, contrd. Hiis is a question of fact, not of 
law, and more proper for the decision of a Jury than of this 
Court. A public-house may, or may not, be a nuisance, 
according to the mode in which it is conducted. It is to 
be observed, that the business of a publican is not one of 
those enumerated in the lease, and those which are there 
enumerated are actually in themselves trades, likely to pro¬ 
duce annoyance, which a public-house certainly is not. 
The trades that are mentioned in the lease are all necessa¬ 
rily attended with smoke, smell,'noise, public resort, or 
danger of fire; none of which evils are at all necessarily, 
nor generally attendant on the business of a publican. It 
is an old rule of law, and one which has never been broken 
in upon, that general words shall not extend to particular 
cases. The Anhbiihnp of Canterbutfs case (a); and the 
same rule of construction is well laid down by Holt, C. J., 
ill the case of The Countess of Bridgwater (fi). But if the 
construction contended for on the other side were to pre¬ 
vail, no trade of any kind could be carried on in the metro¬ 
polis ; for every trade may by mismanagement be rendered a 
nuisance in ite immediate neighbourhood. If a public-house 
M to be considered per se a nuisance, then must a coffee- 
(a) t Rep. 4S. (6) 6 Mod. 106. 
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house, or a tavern, be considered a nuisance also, hovrever 
respectable in itself, and however respectably frequented. 

Marryattf in reply. In the original lease there are ad¬ 
ditional words of prohibition, evidently meant to apply to 
those trades which are not'specified, and therefore the rule 
of construction laid down in the cases just cited does not 
affect the present case. Tbe onl/question is, what is the 
general tendency of a public-house, and universal experi¬ 
ence answers that it is likely to be offensiveand upon 
tliat single point it is clear that the trade of a publican was 
intended tolbe excluded by the original lease (a). 
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Bayley, J.—^Your ^ument must go this length, that 
every public-house is, per se, and under any circumstances, 
a nuisance. Can w’e hold that to be law i I doubt not. 
We will, however, conrider of the case, and certify our opi¬ 
nion to the Master of the Rolls. 

The following certificate was afterwards sent to the Mas¬ 
ter of the Rolls 

This case has been aigued before us, and we are of 
opinion that by the granting the lease by the said William 
Thome to Charles Jones, and the opening the said messuage 
or tenement as a public-house, or by either of those acts, 
the covenants or provisoes contained in the lease have not 
been broken. 

J. Bayley, 

J. S. Holroyo, 

W. D. Best. 


(a) Vide Spencer v. Marriott, ante, vol. ii. p. 665. 
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Neale, Widow, Administratrix of Whittle, deceased, 
%}. Reid and Another. 


A. sells goods 
to B. in Arne- 
rica, to be 
shipped for an 
Buropean jport, 
and paid for 
by bills in dif¬ 
ferent sets, 
and at dif^ 
ferent dates, 
drawn tw 12. in 
favor of A. 
upon C. and 
Co. a mercan¬ 
tile house in 
London, D. is 
appointed su¬ 
percargo and 
joint-trnstce 
by A. ‘and B. 
for securing 
remittances to 
the house in 
London, for the 
honor of the 


Assumpsit for money had and received by the de-^ 
fendants, to the use of Conway Whittle, and upon an account 
stated with him. Plea, the general issue. At the trial be¬ 
fore Bayley, J., at the London adjouTnq,d Sittings after 
Ti%iity Term, 1820, the plaintiff had a verdict, damages 
3171/., subject to the opinion of the Court upon the 
following case.,, . ^ 

On the 22d January, 1800, the deceased Conway Whittle, 
and John George Williams, being at Norfolk in Firginia, 
Whittle sold to Williams 1771 boxes of sugar, for the price 
•of 27,201/. 17s. 8d., on the terms, that the same should be 
shipped and consigned from thence on board the ship ilfar/in 
for Lisbon, and should be paid for by bills of exchange, to 
be drawn by Williams on the defendants, payable to the 
order of Whittle ; and for the better security of Whittle, it 


bills. The 
goods being 
shipped for 
Europe, B. and 
D. respective¬ 
ly advise C. 
and Co. of the 


was agreed that Johfi Davidson should proceed with the 
sugar as supercargo, oii the terms hereafter expressed to 
have been indorsed on the bill of lading. The sugar was 
shipped accordingly, and Williarhs, in payment for the 


transaction, same, drew bills of exchange on the defendants, in three 
■who cnect in- . . ° . . 

surance upon -distinct sets, cach set for 9067/. 5s, \Od., being one third 

the cargo, by 

B.’s directions, and at his cxpencc. The ship in her voyage is captured, and B. 
abandons tlie cargo to the underwriters as for a total loss, the anioiint.of which is paid 
to C. and Co. in London, who place it to the credit of B, The London house honor 
the first set of bills before any fruits are received from the policy, and advise A. of 
that fact, in consequence of a letter received from him upon the subject of the- bills, 
informing him that they could then say nothing about the other bills, as the fate of them 
would depend (not being accepted) upon the state of i3.’s account when they became 
due, with an assurance, however, tnat they would do every thing they could with 
propriety, to further the views of all parties. By a subsequent letter, they advise 
him of the payment of a second set, stating that they did not know what would be 
the fate of the third, which had not then appeared for acceptanee; but that they 
pould do all they could to prevent loss to the parties; part of the remaining set of 
bills is subsequently paid, but the rest is refused payment by C. and Co. B. becomes 
banknipt, and C. and Co. accou^it with him prior to, and with his assignees, subsequent 
to his bankruptcy, for all the money ever received by them on his account. A. receives 
under B.’s commission, a dividend upon the bills remaining unpaid, and for the balance 
his administrator brings au action for money had and received, against C. aud Co, 
Held, that the action was not maintainable. 
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of the whole price, payable to the order of Whittle, to 
whom they were delivered in payment of the sugar by 
Williams. The invoice was in the usual form, and the 
sugars having been been shipped, the captain signed four 
parts of a bill of lading, and the following indorsement 
was written on each, which was signed by Whittle and 
Williams. 

** The within cargo having been purchased by the said 
J. G. Williams, payable by bills of Messrs. Rdd, Iriwg, 
and Co. of London, agreeably to invoice hereto annexed, 
and the said Conway Whittle t&nd the sai(j[ J.*G. Williams 
having appmnted the said John Davidson their joint trustee, 
for the purpose of securing the remittance of 27,201/. 17s. ^d. 
to the said Messrs. Reid, Irving and Co., to meet the pay¬ 
ment of the said bills, out of the proceeds of the said 
cargo, it is hereby declared, that on the said John Davidson 
being satisfied for the sum above-mentioned, the bill of 
lading is to be delivered to the said J, G. Williams, who is 
to appoint the port or ports of destination, and the house 
who is to make sale of the cargo.’’ 

On the 23d January, 1800, Williams advised defendants 
of the shipment, with instructions to effect insurances on 
the cargo to the extent of 35,000/., which was done accord¬ 
ingly on the 10th March following, at premiums to the 
amount of 7907/., which was charged to Williams's account. 
Before the vessel arrived at Lisbon, she was captured by a 
French privateer. She was then abandoned to the under¬ 
writers, who paid a total loss of 35,0001. to the defendants, 
who placed the amount to Williams’s credit. The sugars 
were afterwards restored, and sold for 18,000/., which the 
underwriters received. A letter, dated SOth May, 1800, 
was written by Whittle to defendants on the subject of the 
bills drawn by Williams, expressing a hope that they would 
take care to protect them when at maturity, intimating to 
them, that they would be amply covered by the proceeds of 
the policy. In answer to this, the defendants on the 23d July, 
1800, advised Whittle that they had paid the first set of bills. 
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adding, **we can say nothing, however, more at present 
upon the other bills, as the fate of them will depend, (not 
being accepted) upon the state of Williams’s account when 
they become due/’ The defendants wrote a second letter 
to Whittle, on 23d August, 1800, informing him, that they 
had paid the second set of bUls, which, together with those 
before paid, amounted to 18,134/. This letter contiuned 
the following paragraph, We do not know what will be 
the/ate of the third set, which have not yet appeared for 
acceptance, but wc will do all we can to prevent loss to the 
parties.” After this letter, the defendants paid some more 
of the bills, ms&cing, together with those befotie paid, the 
sum of 23,434/., but the remainder, amounting to 3,767/., 
they refused to pay. The case farther stated, that in 1802, 
Williams became bankrupt. By payments made to him 
before, and to bis assignees, since his bankruptcy, the de¬ 
fendants had discharged themselves of all sums of money 
which they had ever received on his account. The plaintiffs 
intestate had received under Willian^u commission dividends 
amounting to 396/. in respect of the bills remtuning unpaid, 
and for the balance, this action was brought, and the ques¬ 
tion was, whether the defendants were justified in parting 
with the money received by them^ on tlie policy, without 
paying the remainder of the bills. 


Chitty, for the plaintiff, contended, that under the cur- 
curostances of the case, it was the duty of the defendants to 
have held the proceeds of the policy, and appropriate them 
to the payment of the bills, and having neglected so to do, 
they were liable in this action. Had the cargo itself reached 
their hands, it was quite clear that ft must have been applied 
in honor of the bills; and as the policy was effected merely 
for the purpose of guarding against loss, the money received 
upon it was subject to the like application. tThe letter from 
Williams to the defendant, desiring the policy to be effected, 
must be construed as a direction to them to hold it as a se¬ 
curity for die payment of the bills. Whittle, in his letter to 
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tile defendants, alludes to the insurance as a source from 
whence funds were to be derived; and the defendants in their 
answer, so far from disclaiming their liability to appropriate 
the money to the bills, actually inform him that they had paid 
one set, and say, as to the rest, merely, that their fate would 
depend upon the state of fVilliama*9 account when they 
became due; so that this must be considered either as a 
conditional acceptance, or an undertaking on their part to 
apply the money derived from the policy, or such other 
money of Williams as came to their hands, to the discharge 
of the bills. ^At all events, the vendor was,» in Equity, en¬ 
titled to the fruits of the policy on the cargo. He cited 
Stevens v. Hill («), Grant v. Austin {b), and Randoll v. 
Bell (c). 
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D. F. Jonesf contrd, was stopped by the Court. 

Bayley, J.—^"ITie case of Randoll v. Bell is very dis¬ 
tinguishable from the present. In that case the holder of a 
bill of exchange, who held it in trust for the plaintiff, hav¬ 
ing sued the drawer, and pending that suit become bank¬ 
rupt, his assignees brought an action against the drawer in 
his name, and the shcrifT having suffered an escape in that 
action, the assignees recovered against him in an action for 
the escape, damages to the amount of the bill. The ques¬ 
tion then arose, whether those damages enured to the be¬ 
nefit of the plaiiitiif, for whom the bankrupt was trustee, 
or for their benefit as his assignees ; and it was held, that 
as they were recovered specifically for the plaintiff, they 
enured to him. It has been attempted to assimilate this 
case with that, by representing the defendants as trustees for 
Whittle, and that character is assigned them upon three 
grounds; first, t^ general nature of the transaction; se¬ 
cond, the letter from Williams to the defendants, ordering 
an insurance to be effected; and third, the letters of the 
defendants in the mouths of July and August, giving ad- 

(a) 5 Esp. N. P. C. 247. (6) 3 Price, 59. (c) I M. .S: S. 714, 
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vice of the payments made by them, which letters, it is 
contended, amounted to a promise by them, to hold the 
money on account of the plaintiff. Now how is this view 
of the case borne out by the facts ? Williams enters into 
a contract with Whittle to purchase goods of him, payable 
by bills drawn on the defendants. Davidson accompanies 
the shipment as supercaigo, with orders not to give u|^ 
possession of the goods until payment has actually been 
made. At that time Whittle had a security upon the goods, 
but did that give him a lien upon the policy of insurance 
also ? 1 think clearly not. It was no part of the original 
contract that WilKams should insure the goods, but he 
thinks proper to do so; and I am not aware of any case 
which has decided that a consignee effecting a policy upon 
goods under such circumstances, is liable to appropriate 
the proceeds of the policy to the purposes of the consignor; 
nor can I see any fair principle, either of law or justice, 
by which that liability could attach. Williams insured the 
goods for his own benefit, and at his own expence; the 
money which he expended in the insurance, his creditors 
became liable to lose, and therefore they are entitled to all 
the benefit that resulted from that risk. The money paid 
upon the policy was not a part of the proceeds of the 
goods; it was a substitute for those proceeds as respected 
him, but certainly was not liable to any other claims in the 
same way that the proceeds themselves would have been. 
Then what are the terms of the letter ordering the defen* 
dants to effect the insurance ? There is not one word in it 
which can properly be construed as an order, binding them 
to apply the proceeds of the policy to the payment of the 
bills, nor can £ imagine any motive the writer could have 
for intending so to bind them. It is a private letter, written 
for private purposes to his own confidential agents, and the 
probable object of making the insurani^ was to place in 
the hands of those agents, some security for the advances 
they might make in honor of his bills. The letter, there¬ 
fore, was merely an intimation to the defendants, that they 
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>yould incur no danger by accepting the bills of Williams, 1823. 
and it contained no allusion to Whittle, and no order for 
any specihc appropriation of the policy. It must be re- Neaw 
membered, that the bills were all drawn» payable at a cer- 
tain period after sight; it was therefore necessary that they 
should be presented for acceptance immediately upon their 
arrival, in order tliat the period of their maturity mig^ 
b^n to run; and therefore tlie order to make an insurance 
upon the goods was merely a method of shewing the ae- 
fendants what security they would have to cover their ad¬ 
vances, and was certainly no authority to thf m *to hold the 
policy for tlTe benefit of Whittle. But then, thirdly, it is 
contended, that the letters of and Avgust amount to 
a promise to accept, or at least to an agreement to ap¬ 
propriate the policy, and the money that should be re¬ 
ceived upon it, to the benefit of the plaintiff. I cannot 
concur in the argument, that the language of those letters 
amounts either to an immediate acceptance, or to a promise 
to accept hereafter, nor does it in my judgment constitute 
an undertaking to appropriate the proceeds of the policy to 
the payment of Whittle*8 bills. Williams might have insisted 
on having those proceeds applied to his own use in any 
manner he might choose to direct. 1 am therefore of opi¬ 
nion, that these letters afford no engagement on the part 
of the defendants to hold these proceeds for the benefit 
of Whittle, and consequently that die plaintiff has no claim 
upon them with reference to those proceeds. 

Holroyd, J.—^I am of the same opinion. First, as to 
the nature of the transaction :—Williams purchases certain 
goods of Whittle', they are shipped under the superintend¬ 
ence of Davidson, who is empowered to retain the pos¬ 
session until he receives valid security for their value. Hie 
cargo is shipped^n the account and at the risk,of Williams, 
and whatever loss might be the result, was ultimately to 
fall .on him. He was liable for the value of the goods, and 
lie directs the defendants to insure them at his own expeiice 
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and for his own security merely. The money arising from 
the policy, therefore, stood in a very different situation 
from that which might have arisen from the sale of the goods, 
Jtnd belonged entirely and exclusively to Williams^ unless he 
appropriated it to some other use. He does appropriate it 
to the use of the defendants, and gives them a hen npon it, 
provided they accept the bills. Williams, therefore, might 
at^ny moment have demanded* the proceeds of the policy 
as hb own money in their hands, and indeed if he could 
not, he would stand in a situation of great hardship, be¬ 
cause be wits himself liable upon the bills in the first in¬ 
stance, if they did not accept them ; and therefore he might 
have lost the amount of the policy on the one hand, and 
the amount of the bills on the other. His creditors, there¬ 
fore, ran a heavy risk, and they were certainly entitled to- 
the insurance-money as an indemnity. The cor'^espondence 
does not seem to me to vary the case; I can see nothing like 
an acceptance, or a promise to appropriate the policy to the 
satisfaction of the bills. 


Best, J.—If the plaintiff be entitled'to any relief at 
all, she must seek it in a Court of Equity; in a Court of 
Law, however, this is a veiy clear case. Here is a sale of 
^oods; and the seller can have no claim upon them after 
he has once parted with them, unless there is an express 
contract to that effect. Is there such a contract here ? Is 
there any undertaking either to accept the bills, or to ap¬ 
propriate the insurance-money to them f I am of opinion 
there is not. Can the indorsement upon the bill of lading 
operate as such a contract ? Certainly not; for the defert- 
dante were no parties to it wlien it was made ; they never 
afterwards assented to it, and the indorsement itself referred 
solely to the proceeds, and had no relation whatever to the 
policy. Whittle indeed might have stipulated that the cargo 
should be insured, and that the policy should stand as a se¬ 
curity for the payment of his claim; but he made no such 
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stipulation, and was no party to the insurance itself. Then 
there is clearly no implied contract that the policy should 
stand as a security to Whittle. The defendants li^d no 
nght to retain the policy as against Williams ; it was ef¬ 
fected by his direction, at his expence, and for liis benelit; 
and who but himself had any claim to ity or any power over 
over it \ Suppose the cargo had conic safe to hand, and 
had sold for only 18,000/. would Williams. hmQ been liable 
■to make up the deficiency i And if not, under those cir¬ 
cumstances, why should he be so liable when the cargo was 
captured on its wayi As to the supposed aoceptance by 
the defeiidauts, 1 am of opinion, not only that their letters 
do not amount to an acceptance, but that they express 
quite a difterent meaning. They in fact contain a refusal to 
accept; and as to any undertaking to hold the policy for 
the benefit of Whittle^ there is no part of the letters that 
can be construed in that view; indeed it was an act which 
they had no authority to do without the approbation and 
consent of Williams, * 
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Judgment for the defendants. 


PuiDDY and Another r. IJENnnEY. 


Debt by the drawers against the acceptor of a bill of 
exchange for 40/. ** for value received in goods^' dated 
Croydon, 27th March, 1822, payable to the plaintiffs or 
their order, at the Ball Inn, Leadenhall Street, London, 
two months after date. Second count averred a general 
acceptance. There were other counts for goods sold and 
delivered. Demurrer to the first and second counts on 
the bill, and joinder therein. The question was, whether 
debt would lie by the drawer against the acceptor of a bill 
of exchange, under the circumstances of this case. 


Debt lies by 
tlie drawer 
against the ac> 
ceptorof a 
bill of ex¬ 
change, ex- 
{tressed to be 
for value re¬ 
ceived ia 
goods. 
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This case was argued before Bayley, J., and Holroyd, 
in Easter Term, by Crowder in support of the demurrer, and 
by Chitty contrd. 


The Court took time to consider the case, and judg¬ 
ment was now given by 


Bayley, J.—^This is an action of debt by the drawer 
against the acceptor of a bill of exchange; and the question 
is, whether under the particular;, circumstances of the case, 
that form 6f action can be maintained. Wheiher debt will 
lie in all cases by the drawer against the acceptor, is not the 
question, but whether it will lie under the particular cir¬ 
cumstances of this case. The bill was payable to the plain¬ 
tiffs, as the drawers, to their own order; and it imports to 
be ** for value received in goods.” The words value re¬ 
ceived” must, according to Highmore v. Primrose («), be 
understood to mean ** value received by the acceptor of the 
drawery The acceptance here, therefore, is an admission 
by the defendant, not that he may hereafter receive, but that 
he has already received value in goods,and upon such an ac¬ 
ceptance, we are of opinion that debt may be maintained. 
This case was extremely well argned by Mr. Crowder, and 
be referred us to several authorities in which it was held, that 
debt would not lie against the acceptor of a bill; but in 
none of those cases does the action appear to have been 
brought by the drawer upon a bill payable to his own order, 
and importing for value previously received. The reasons 
upon which those decisions are founded, invariably refer to 
the case where the drawer sues-upon a bill not so framed. 
There are several authorities upon bills of exchange and 
promissory notes, in which the principle has been admitted 
without further consideration. Tlie Anonymous case in 
Hardres (b) was an action by the payee against the acceptor 
of a bill of exchange drawn by a third person. The oljcc- 
tion was, that there was no privity between the plaintiff and 
the defendant. Precedents were ordered to be searched, 
(u) '> M. & S. 6b. (6) Page 105. 
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af^ it was shewn that by the opinion of Hakf C. 13. debt 1823. 
lay not, Afterwards the Court delivered their opinions, 
that an action of debt would not lie on a bill of exchange 
against the acceptor, but that a special action on the case Hbbbbbt. 
must be brought against him, for the acceptance did not 
create a duty no more than a promise made by a stranger 
to pay, &c. if the creditor would forbear his debt. Now 
betweeiv the parties in the present case, privity does ex¬ 
ist. lliis is not a collateral engagement for the debt of'a 
third person, but for tlic proper debt of the defendant, 
which he alone owed at the time of the acceptailce, and for 
which, from thence hitherto, he hath been and still is 
debtor. The decision, therefore, in Hardres concludes no¬ 
thing against the plaintiff here ; on the contrary, the ground 
of the decision there makes rather for than against him. 

Brown v. London («) was an action of indebitatus assumpsit, 
and in all its circumstances very much like the case in 
Hardres, which is in Mod, called Milton*a case. There 
Twisden, J. at first thought the action maintainable. That 
case was four times before the Court, and was decided by 
some of the Judges who joined in the decision iw Hardres, 
one of whom was Hale, then Chief Justice, and their opi¬ 
nions were entirely founded on that case, which was decided 
about two years before. Therefore Brown v. London goes 
no furtlier than the former decisions. 1 mention that it was 
four times before the Court, to shew that notwithstanding 
the case in Hardres, the Court considered it a matter of 
considerable doubt, and there was great difference of opi¬ 
nion. Hodges V. Steward (6) was an action on the case 
upon a bill of exchange, but the bill being payable to J,S, 
or bearer, and not to J. S. or order, tlie question was, whe¬ 
ther such an action could be maiiitaincd by the indorsee. 

This case vvas not cited at the bar for the decision, but for 
certain dicta there mentioned, of Holt, C. J. whilst he sat 
ill London to try causes. Therefore that case goes no fur- 

(<() 1 I'rvom. 11. S.C. 1 Moil. S. C. 1 Vvut. ib‘2. aud 1 Lev. 

(Ji) SkiuucT, u4ij. 
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ther former decisions already mentioned. Skinnetf in 
his report of that case, states, that ** it was oftentimes said, 
that an indebitatus assumpsit does not lie upon a bill of 
exchange, as it has been ruled in divers cases,” probably re¬ 
ferring to the cases I have already mentioned, ** but against 
a drawer for value received, then it w’ould lie ; but this is 
for the apparent consideration.” Now the first of these 
decisions carries the case* no farther than Brwpn v. Londoti. 

c 

That in Skinner is in favor of the plaintiff, for it is to the 
effect, that where the bill imports that it is for value re¬ 
ceived, indebitatus assumpsit may lie upon it. What Gil¬ 
bert, C. B. says, in his Treatise on the Action of Debt, at 
the end of his Collection of Cases in Law and Equity, 364, 
is founded on the case in Hardres and Brown v. London, 
aud applies only to the case where the payee who brings his 
action, is a different person from the drawer, in which case 
he says the drawer still continues liable. In Webb v. 
Geddes (a), which was an action of debt against the ac¬ 
ceptor, the drawer and payee were probably the same per¬ 
son, but the only question was, whether bail in error was 
requisite. There were coutits for goods sold and delivered, 
money lent, money paid, money had and received; and Law¬ 
rence, J. asks, ** What count is there in this declaration, 
upon which, properly speaking, debt will lie ? In Ilardr, 
6So, Lord Hale, C. B. determined that debt would not lie 
against the acceptor of a bill of exchange; and Lord Eldon 
in this Court recognized the same doctrine; and it was 
determined in Tiyer v.r Bridgeman, that if there be one 
count for which bail in error is unnecessary, it is not ne¬ 
cessary for any.” That learned Judge, therefore, considers 
deb^ an improper form of action against the acceptor of 
a bill of exchange, within the authority of the cases cited. 
But Cham^re, J. (who was a very able pleader, and no friend 
to innovations, and ever ready to express his opinion when 
he saw any attempted), being present, was silent upon the 


00 1 Tauut. 510. 
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point, and instead of saying any thing against the plaintiff, said 
he extremely regretted being bound to conform to the rule 
which dispensed with bail in error, the cases being so* If 
that decision had been reversed, it would have been an an- 
tliority for the defendant, but remaining undisturbed, it is 
directly in point for the plaintiff. These were all the cases 
cited for the defendant on the argument, and in no one of 
them is the principle to be found, that upon a bill payable 
to the drawer or his order, and importing to be for value 
previously received by the drawee, debt will not lie against the 
acceptor. Qn the other side we were referred to ^umball v. 
liail(a)t and 1 Mod.EnL 812, pi. IS, in which it is said, 
that debt will lie against the maker of a note, but not against 
the indorser; and that question was fujly considered in 
Bishop V. Young (b). That was an action of debt by the 
payee against the maker of a promissory note expressed to 
be for value received in goods. '^The Court took time to 
consider the case; and it is obvious from the elaborate 

^ t 

judgment given by Lord Eldon, that much attention was 
bestowed on the subject. His Lordship said, the consider¬ 
ation was apparent upon the flee of the note, and that it 
was an action of debt brought by the payee of the note, 
against the person who made and signed it, and not by the 
indorsee against the maker, or the indorser. It was in¬ 
sisted for the defendant, that under the circumstances, the 
action of debt would not lie, and several cases were cited 
in support of that proposition. The case particularly re¬ 
lied upon was Welch v. Craig, reported in 1 Stra. 680, and 
ill 8 Mod, 373. He observed, that the report in Strange 
would render the application of the principle too general* 
if they were to hold as clear law, that without any excep¬ 
tion, an indebitatus assumpsit would not lie on a foreign 
bill, inland bill, or promissory note. Notwithstanding, 
therefore, the general rule there laid down, there might be 
cases ill which, upon inland bills or promissory notes, an ac¬ 
ajou of debt or indebitatus assumpsit might be muintuiuable* 
(a) lU Mod. JU. {V) ‘i Bo&. 6t 7{3. 


1829. 

Priddy 


«. 

Hbsbret. 


I 
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1823. He notices that in the argument in that case, Uie reason 
given why a general indebitatus assumpsit would not lie on 
f, n promissory note, was, for want of a consideration. ** But 
HemUrby. observable,” he says, ** on the two reports in Strange 

and Modem, taken together, that the reason for holding that 
debt would not lie, was founded on the analogy of promis- 
soiy notes to inland and foreign bills of exchange. If 
therefore it be true, that an action of debt, brought by the 
payep of an inland or foreign bill of exchange, against the 
drawer of such bill, will lie, it will remain to be considered 
whether th^ analogy will not require us to hold jIn the case 
of a promissory note, having an apparent consideration, that 
an action of debt will lie if brought by the payee of such 
note against the maker. The case in Hardres seems to open 
the principles on which this case must be decided. Hie 
effect of that case, and of Pearson v. Garret, Skin. 398, are 
very accurately expressed in Com. Dig. tit. Debt (B). Lord 
C. B. Comym, after having said tha| debt lies upon every 
express contract to pay a sum certain (a), and also, that it 
lies, though there be only an implied contract (&), thus states 
the principles of these cases. ** So debt does not lie upon 
a bill of exchange against the acceptor; for the acceptance 
binds him' by the custom of merchants, but does not raise 
a duty. R. Hard. 485. So it does not lie upon a note to 
pay without consideration; though alleged that it binds by 
custom. R. Skinn. 398.” After stating the reason why it 
was decided in Milton*s case, that debt would not lie against 
the acceptor of a bill, th& reason he says there is this, that 
the acceptor's situation is analogous to that of a person who 
takes upon himself an obligation to pay that which is not 
his debt, but the debt of another, and therefore, looking at 
the effect of a bill of exchange, it was very reasonable to 
hold that the acceptor would not be generally liable in debt, 
for he is only liable for his own debt, but not that of an¬ 
other. ‘‘Agreeable to this,” he says, “ is JF/ard’s case, Salk. 
‘22, where it is said, that indebitatus assumpsit will not lie 
(fl) Tit. Debt, (A. 8.) (t) Tit. Debt, (A. V.) 
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agunst the acceptor of a bill of exchange, for, his accept* 
ance is but a collateral engagement, but that it will lie 
against the drawer, for he is realljr a debtor by the receipt of 
the money. He refers also to Hodges v. Steaardf Skin. 346, 
where it was allowed by the Court, that debt will lie against 
the drawer of a bill of exchange for value received, and the 
reason given is, ** but this is for the^ apparent consideration.” 
After noticing Rumhall v. Ball (a), he says, indeed if Jt* 

be true that an action of debt will lie against the drawer of 
a bill of exchange in favor of the payee, it seems to me to 
be the necessary effect of the statute of j4nhe, which puts 
notes on the same footing with bills of exchange, that debt 
may be maintained by the payee of a promissoiy note against 
the maker.” His Lordship concludes, therefore, that in that 
particular case, debt might be maintained, but he guards 
against any inference that the action would lie by the payee 
against the maker, where the note does not express con¬ 
sideration upon the fase of it. What is the principle de¬ 
cided by that case ? It is this, that where there is a privity, 
independently of any security, as between the parties, and 
the debtor undertakes, not for another's debt, but for his 
own,—not to a stranger, but to a person to whom he owes the 
debt, and he enters into a contract to pay, an action of debt 
lies. Look to the analogy between the maker and payee of 
a note, and the drawer and acceptor of a bill of exchange. 
As between drawer and acceptor of a bill, the principle of 
that decision is precisely analogous to the case under con¬ 
sideration. 1 he only difference is, that in the one case the 
party appears to act of his own accord by giving the note; 
in the other he acts 'upon request, if he gives a note, he 
gives an express promise to pay it, whether the instrument 
requires him to do so or not^ whereas if he is the acceptor 
of a bill, he promises because he is requested; but the 
promise in each case, is in substance the same. Apply the 
principle of Bishop v. Young to this case. There is a privity 
between the plaintiff and defendant, independently of the 

(cl) 10 Mud. :>8. 
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NU< The defendant engages not for the debt of a third 
person, but for his own. He enters into that security to a 
person to whom he owes money, and the substance of his 
engagement is to pay that debt. There is one case thereforb 
expressly in favor of the plaintiff. The case of Wehh v. 
Geddes is also to the same effect. In the case of Rudder v. 
Price (a), and in Barry v. Robinson (6), though the circum- 
^ stances in each were nearly the same, the objection was ilot 
t^en; but these, decisions, as far as they go, are conform¬ 
able to those 1 have mentioned. Tlie case of Stratton v. 
//<’// (c), ednfirins the same doctrine, and exteivfs it to bills 
of exchange. That was debt upon a bill of exchange by 
the indorsee against the drawer, and the plaintiff having 
recovered a verdict, a motion was made in arrest of judg¬ 
ment, on the ground that debt would not lie, and on cause 
being shewn, the Court held that it would. The only ground 
on which that decision could possibly have proceeded was, 

that between the immediate indorser and his indorsee there 
_ « 

was privity. The indorsement implied that the indorser was 
debtor pro tanto to the indorsee, and that it was a contract 
by the indorser, that that debt should be duly paid. The 
aigument arising from that case (and it is an argument a 
fortiori) is applicable to this, and that is a less favourable 
case than the present, because here is an immediate privity 
independently of the bill, between the plaintiff and the de¬ 
fendant. The defendant is the immediate debtor to the 
plaintiff, and contracts to pay the debt. Under these cir¬ 
cumstances, we think the action of debt is maintainable. 
Had there been a want of immediate privity between the 
parties, or had the bill omitted to state consideration, the 
case might be different; but as there is privity and con¬ 
sideration stated, we think judgment should be for the 
plaintiff. 

Judgment for the plaintiff. 


(fl) 1 H. Bl. 547. 


(6) 1 New Rep. 293. 


(c) 3 Price, 233. 
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The Kino w. Lawrence Kenworthy. 

Indictment for perjury. After conviction at the 
Summer Assizes for Chester^ 1822, judgment was entered 
against the prisoner in the following form:—Wherefore all 
and singular the said premises being seen by the said justices 
here, and fully ui^erstood, it is therefore ordered^ that he 
the said Lawrence Kenworthy be tran^mrted to the coast of 
Klew South Wales, or some one or other of the islands ad¬ 
jacent, for and during the term of seven year^; and that he 
the said Lawrence Kenworthy be In mercy, &c. Error being 
brought, the record was removed into this Court, and last 
Term 


D. F. Jones argued the case for the prisoner, and con¬ 
tended, first, that the judgment was erroneous in form, in 
using the words It is ordered,” instead of “ It is con¬ 
sidered and second, that it was erroneous in substance, 
being a judgment of transportation only, without regard to 
the provisions of 2 Geo. 2. c. 25. s. 2, and 56 Geo, 3. c. 27. 
Upon the first point he cited 4 Inst. 70. Robms v. Sam^ 
hel («), Core v. Cropwell (5), Robins v. Sanders (c), Slo- 
coml/s case (d), Gregory v. Fades (e). Peacock v. Belief), 
Vzntris v. Carter (g), Campbell v, French (k), and Com. Dig. 
tit. Courts, p. 13, to shew that the form of entering the 
judgment was contrary to all former practice. Then as to 
the second, the 2 Geo. 2. c. 25. s. 2, enacts, that judgment 
of transportation may be pronounced besides the punishment 
which might be before imposed, and therefore the Court 
below ought not to have given judgment of transportation 
only, but should have pronounced it as an additional punish¬ 
ment to intermediate confineincnt. It has been decided, 
that where the law appoints a particular punishment for any 

(o) 3 Bulst. 92. (f) 1 Vent. 28. 

{b) Cro. Jac. 6. (/} 1 Saiind. 73. 

(c) Id. 386. (g) Yelv. 130. 

((/) Cro. Car. 112. (,ii) 0 T. U. 200 . 
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Where a priso* 
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victed of per¬ 
jury' in an in- 
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was entered on 
tlie record, / 
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« Wherefore 
aliand singular 
the said pre¬ 
mises being 
seen by the 
said jn.stice8 
here, and fully 
understood, it 
is therefore 
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the said L. K. 
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in the mean 
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the prisoner to 
be bailed. 



174 


1823. 

The Kino 

V. 

KknworthyI 


1 

CASES IN THE KINO*S BENCH, 

ofSence, there is no power to alter it in the judgment, 
either by addition or diminution. Rex v. Walcott (a), and 
Rex V. Reed (b). But according to 56 Geo. 3. c. 27, the 
judgment here is bad, because tlie Court below should 
either have spntenced the prisoner to be transported to such 
place as the king in council should appoint; or should have 
ordered him to be transported generally, leaving it to the 
crown to direct the place of transportation. Here the Court 
hiblow has itself directed the place, which it had no power 
to do, and therefore the judgment is erroneous. The judg¬ 
ment being therefore erroneous, the prisoner is detained 
without any lawful authority, and is entitled to his dis¬ 
charge. The Court below cannot now correct its mistake 
by pronouncing the proper judgment, nor has this Court 
jurisdiction for that purpose; Rex v. Baker (c), and Rex 
V. Nichols ((d). The statute under which the prisoner was 
indicted, directs that the judgment shall be pronounced 
by the Court before which the conviction takes place; 
and therefore this Court is ousted of jurisdiction. 

Littledale, for the Crown, admitted that the judgment 
upon the prisoner could be pronounced by the Court below 
only; but he contended, that if this judgment was errone¬ 
ous, it was no judgment at all, and therefore the prisoner 
must be remitted to the Sessions, and there receive the 
proper judgment, for which purpose this Court had juris¬ 
diction. Error will not lie on that which is no judgment. 
Here there is in effect up judgment, and the writ of error 
is premature. The only course to be adopted by this Court 
is to order the inferior jurisdiction to award the proper 
judgment. 

Abbott, C. J.—We are, upon the whole, of opinion, 
that the informalities and errors in the entry of the supposed 


(n) 4 Mod. 395. 
tb) 16 East, 404. 


(c) Carth. 6. 

{d) 13 East, 412. (ii> 
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judgment of the inferior Court in this case, are such, that 1823. 
we are driven to the necessity of treating it as no judgment 
at all. We are then called upon to act precisely as if no '*^**®K*"® 
judgment had ever been passed, which certainly involves Ke**wobtht, 
very considerable difficulty. The statute of 9, Geo. 2. €.25. 
s. 2, is couched in very plain and imperative language. It 
directs, that ** it shall and may be lawful for the Court or 
Judge before whom any person shad be convicted of wilful^ 
and corrupt peijury, to order such person to be sent co 
some house of correction for a time not exceeding seven 
}^rs, diere to be kept to hard labour during all the time, 
or otherwise, to be transported to some of his majesty's 
plantations beyond the seas, for a term not exceeding seven 
years, and thereupon Judgment shall be given, that the 
person convicted shall be committed or transported accord¬ 
ingly.*' Now, by this clause, there are two separate and 
distinct acts to be done; first, an order is to be made; and 
secondly, a judgment is to be given thereupon. In this 
case the order has been made, but no judgment has been 
given, and the question is, in what manner this Court can 
interfere under such extraordinary circumstances. If this 
had been an indictment at common law, there would have 
existed no difficulty in the case, because then the proceed¬ 
ings of the Court below might have been removed by cer¬ 
tiorari into this Court, and we might have remedied the 
defect in them by pronouncing judgment here. But this 
being a conviction under a particular act of parliament, 
which prescribes a particular punishment, we are of opinion 
that the proper course for this Court to adopt, is to cause 
an entry to be made, that inasmuch as it appears to the 
Court that no judgment has been pronounced by the Court 
below, therefore we order that the record be remitted to the 
Court below, in order that that Court may pronounce judg¬ 
ment therein. 

An entry to this effect was accordingly made, and a pro¬ 
cedendo awarded. 
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1829. On the last day of Term, Jones obtained a habeas corpna 
to bring up tlie prisoner from the hulks at Woohoich, in 
The Rimo jQ discharged or bailed, and now the pruoner was 

Kbnworthv. brought up before three Judges sitting under the authority 
of S Geo, 4. c. 102. The return of the overseer of the 
hulks was read, which set out the judgment of the Court 
below, and stated, that the prisoner had been removed to 
^the hulks by order of hfe majesty’s secretary of state, and 
hkd been there detained in obedience to that order. 

Jones then contended, that the return was insufficient, 

• # 

because it shewed no adequate authority or ground for the 
detention of tlie prisoner, and consequently, that he ought 
to be discharged. But, 

Bay LEY, J.* said, that as the Court sitting in banc, had 
ordered the Court below to proceed to give judgment, the 
question as to the legality of the prisoner’s detention could 
not now be discussed. ^ 

Jones then moved that the prisoner be admitted to bail 
until the next Session. 

Littledale opposed this, and contended that the Court 
had no authority to bail the prisoner; but. 

Per Curiam. —We are of opinion that the prisoner 
has a right to be dischaiged on producing sufficient bail (a). 
Our order is, that he be committed to the custody of the 
sheriff of the county of and constable of the castle 

of Chester, to be kept in safe custody until he shall give bail 
for his personal appearance at the next Session of Chester, 
* then and there to receive the judgment of that Court for the 

offence of which he has been convicted. 

(a) Tlie security required was the prisoner’s recognizance inSOO/., 
and four sureties in %bU each, 



TRINITY T^BMy jrQVRTH. GRO. IV. 


m 



*•» Baxter and Others v. Blanshard. 

j\. RULE nisi for a prohibition to the Admiralty' was 
granted last Term, and now, on shewing cause, the case 
was this:— 

fn July last, a,vessel called the ^Partridge arrived in the 
port of Londonf from Bombay, upon which a cause o*f 
possession was instituted in the Instance Court by Mr. Blan~ 
shard, a merchant of London, claiming thf sWp as sole 
registered owner thereof, whereupon a warrant by the Court 
was issued, and' possession of the ship delivered to him 
upon giving bail to restore her on the usual terms. Mr. Bax¬ 


Fridatf, 
May 30. 

Prohibition 
does not lie to 
restrain the 
Admiralty 
from proceed* 
ini; >n a cause 
of possession 
for the restora¬ 
tion of a vessel 
to a person 
claiming as 
true owner, 
against one al¬ 
leged to be a 
wrung doer. 


ter, a merchant, who had arrived in the vessel from Bombay, 
by his proctor, cited Mr. Blanshard to restore the posses¬ 
sion to him, claiming the vessel on behalf of himself and 
two other persons resident at Bombay, as sole owners; and 
in support of the application, reference was had to certain 
attestations, and proofs exhibited for the purpose of proving 
the property. In answer to the monition, Mr. Blanshard, 
by his proetpr, denied the allegation that Mr. Baxter and 
the other persons named were sole owners; that, on the 
contrary thereof, he, Mr. Blanshard, was the original sole 
registered owner; that he had s$int the ship to the East Indies, 
under the command of one Captain Beetham ; that the ves¬ 
sel, on her homeward voyage, having experienced some da¬ 
mage by stress of weather, was carried by the captain into 
Bombay, and there, without any necessity or any authority 
for that purpose, put up to sale by auction, and sold by the 
captain to Messrs. Baxter 4* Co., who thereby possessed 
themselves of the vessel. This transaction was alleged to 
be mere contrivance, and that the sale took place without 
any just cause whatever. It was then prayed, that the bail 
which had been given by Mr. Blanshard, in order to obtain 
possession, might be exonerated, the claim disallowed, and 
Baxter condemned in costs. In this stage of the proceed- 
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ings, the motion for a prohibition was made, and a rule nisi 
granted. 


Scarlett and P. Pollock, now shewed cause, and con¬ 
tended that this was not a case for a prohibition, being 
merely a cause of possession. The affidavits shewed, that 
the party claiming the ship was sole registered owner, and 
V finding her in the bands of a stranger, took the usual steps 
to obtain possessipn. There can be no doubt that the Court 
of Admiralty has jurisdiction in a cause merely of posses¬ 
sion (a), and that for the wisest reason, because unless that 
Court has jurisdiction in rem, for the purpose of detaining 
a ship, until the question of right shall be decided, the 
greatest injustice might be done to the real owner. If a 
ship be in the possession of a wrong doer, what remedy is 
there to prevent his carrying her to a foreign country, out 
of the reach of the true owner, but in the Admiralty, for 
the purpose of compelling him to give security. This being 
merely a cause of possession, the Admiralty have jurisdic¬ 
tion over the ship in rem, until the question of title is 
decided. Whether that Court have authority to determine 
the right l£o the vessel, is another matter. At present, there 
is nothing before this Court to shew that the Admiralty 
have gone, or intend to go that length. It appears, how¬ 
ever, from the proceedings, t|iat this party has submitted to 
the jurisdiction of the Court by referring to certain attesta¬ 
tions and proofs exhibited, for the purpose of shewing that 
he, and other persons are the owners. There is, therefore, 
nothing to prohibit, and as the Court have a right to enter¬ 
tain a cause of possession, this rule must be discharged. 
About three years since (6), this Court refused to grant even a 

(a) See the Peggy, 4 Robinson A. R. 304, and several other cases in 
the Admiralty Reports. 

Feh. 4. {h) Hilauy Term, 1820. In that case, F. Pollock moved for a 

Prohibition docs prohibition, to restrain the Instance Court from proceeding in a suit 
not he to restrain • ..J , . . 

the Admiralty *"*tituted by several part owners of a vessel against one, for the posses* 

from proceeding 8ion of the ship’s register, which tlie latter held in character of ship’s 

in a suit betueeii broker; and he insisted that the register being one of the ship’s muni* 

por.c"*o"n Om “**"**> ‘‘‘Mbt to which was in question, the Court of Admiralty had 

sJii|i’s regialcr. 
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rule to shew cause for a prohibition in a cause of possession, 
the Court being of opinion, that the right of possession was 
a matter peculiarly of Admiralty cognizance. In that case 

no jurisdiction. The vessel itself was then at sea, and a fortiori, the 
Court had no jurisdiction over the register. He had looked into the 
authorities, and found none which would sanction the jurisdiction 
which the Admiralty had assumed. This he believed to be tiie first 
attempt made in that Court to obtain possession of the register, in the 
case of a dispute uetweea part owners. 

Baylby, J. (a).~May not this be the only means of having the regis¬ 
ter placed in proper custody, namely, that of the iljlmiralty(&;P I 
apprehend that part owners have a remedy in thS Court of Admiralty 
against each other, in order to prevent a vessel being sent to sea upon 
a voyage of which they do not approve. Suppose there are several 
part owners, one of whom having possession of the vessel, is desirous 
that she shall go upon a given voyage, against the wishes of the rest, 
I apprehend that those who arc averse from the proceeding may insti¬ 
tute a suit in the Court of Admiralty, in order to compel the opposite 
party to give security, that the vessel shall not go the voyage, and the 
Court may seize the vessel until the security shall be given. If so, it 
seems to me, that if one part owner has possession of the register, 
without which the ship cannot go to sea, and the other part owners shall 
desire the register to be placed in proper custody, they may institute a 
suit in the Court of Admiralty for that purpose. The majority of the 
ship owners may institute proceedings in the Court against the minority 
to require security, or that the register shall be delivered up. The 
Admiralty may have no Jurisdiction to try a question of'legal right to a 
ship, but here the right is not in question, because, suppose the appli¬ 
cant be the ship's broker, still, if he be a part owner, that character 
may be laid out of the question, and then he stands as one of several 
part owners. I am of opinion that this is matter for the cognizance of 
the Court of Admiralty. « 

Holroyd, J,— This is not a case for a prohibition, unless the right 
to the property is put in issue. Disputes between part owners about 
sending a vessel to sea, arc matters of Admiralty jurisdiction, and so, 
1 apprehend, are dis])utcs respecting the possession of the register. 
Some ground should be laid to shew that the Court of Admiralty in 
this case intends to go farther, before we grant a prohibition. 

Rule refused. 


Pollock was desired to look for authorities, and mention the case 
again, if he should be so a<ivised; but the application was not after¬ 
wards renewed. Eds. MSS. (c). 


(a) Abbott, C. J. and Best, J. uxre 

absent. 

(b) See the Barbara, 4 Rob. A. 1, 
and 3. Abbott uu S/ujiping, 54. 


(r) Ste Anon. 2 Chan. Ca. 36. Trin. 
Teim, 32 Cur. 2. Boson v. Sam^ord, 
Carth. 63. Sirelly v, H'inslon, 1 Vein. 
297. Skin. 230. Horn v. Qitinn, Ainb. 
255. 


1823. 

Baxter 

e. 

Blamshard. 


M 


o 



fso 


CASES IN THE KING*S BENCH, 

1823. there had been a proceeding in the Admiralty against one 

of several part owners to deliver up the ship’s register, and 

„ the Court said, that that being a'cause of possession, they 

BtANSHARD. . u . * 

would not grant a prohibition. It may nof be competent to 

the Court of Admiralty to try the legal property in a ship, 
but they may take. the possession quousque, leaving it to 
the parties to litigate the question of title at law or equity. 
fNnust be contended on the other side, that the Court of 
Admiralty have no right to interfere against a wrong-doer, 
who has by iqiproper means obtained possession of a vessel; 
but that w'ould be a monstrous proposition, for unless there 
be some means of detaining the vessel by a proceeding in 
reni, there would be a lamentable defect in the jurisprudence 
of the country. It is laid down as a first principle, by the 
writers on maritime law (a), that if part owners of a vessel 
cannot agree among themselvbs as to the mode of navigating 
a ship, the Court of Admiralty have jurisdiction over the 
possession until security shall be given to the satisfaction 
of the dissentient owners. A fortiori they have jurisdiction 
over the possession against the acts of a wrong doer. They 
cannot decide contracts made upon land ; but suppose par¬ 
ties commit piracy or barratry, can it be doubted that the 
Admiralty have jurisdiction to lay hold of the vessel for the 
benefit of the right owners f This case comes w'ithin that 
principle, and therefore, a prohibition does not lie. 

J. Evans, contr^, admitted he must go the length of 
contending, that even as against a wTong doer, the Instance 
Court has no jurisdiction over a vessel in rem, where the 
title is involved. ‘No authorities have been cited on the 
other side, impugning this proposition. This is in fact, 
an attempt to try the right of property in the vessel in the 
• Admiralty Court, which cannot properly be done, that 
question being peculiarly within the jurisdiction of the Courts 

(a) See Abbott on Shipping, 4tli edit. 91, ct scq. and the auUiorities 
there cited. 
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of cominon law. In Powell v. Robinson (a), a proliibition 
was granted upon this principle, even before it was made 
clearly to appear that the'^Admiralty Court had not jurisdic¬ 
tion ; and in an Anonymous case, in March {b), it was held, 
that a prohibition would go wherever the common law juris¬ 
diction was infringed, though, “ because there was some 
misdemeanor in the vendee, the Court would not award a 
prohibition” in that particular case. [Bayley, J. Thatjjiis 
a libel against the vendor; here the jsubjcct-matter of the 
suit is the ship itself; the suit here is in rem, and the object 
of it is merely to prevent the removal of tife ship out of 
the reach of all jurisdiction.] The transaction in which 
this suit originated did not occur at sea, and consequently 
upon that ground the Court below has no jurisdiction (c). 
The whole of this transaction occurred within a harbour, 
and by its very nature, raises a question of right of pro¬ 
perty in the vessel, which it is exclusively the privilege of a 
Court of common Jaw to decide, and in which the Court 
of Admiralty cannot interfere. Violet v. Blague{(l), Velthasen 
V. Ormsley (e), Opt/ v. Child {f), and Child v. Sands {gy 
Upon these authorities, it is clear that the rule for a pro¬ 
hibition in this case must be made absolute. 

Abbott, C. J.-*-As far as wc are informed of the pro¬ 
ceedings in the Admiralty Court in this case, all wc find is, 
that at tlie instance of Mr. Blanshard, (the sole registered 
owner,) a warrant issued to take possession of the ship, in 
order that it might be delivered to him. Having been taken 
possession of, by the officer of the Court, Mr. Baxter, by 
his proctor, prefers a claim to the Court, in which he alleges 
that he and other persons are the sole owners of the ship, 

(a) Bunb. 9. (d) Cro. Jac. 514. 

(ft) March. 110. (c) 3 T. R. 315. 

(c) 4 Inst. 134. 13 K. 3. c. 3. (/)l Salk. 31. 

and 2//. 4. c. 11. Coin. Die;. Ad. (i*) Id. 32. 4 Mod. 179. 

miraltyF. 1. Hob. 78.212. 
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1823 and prays that it may be restored. That is the general 
allegation. Thereupon a monition issues‘*to Mr. Blanshard, 
and in answer thereto, his proctor negatives the allegation, 

ZfANfllARDa 

that Mr. Baxter^ and oma persons named, are the 
sole owners of 4he ship; that on the contrary, the vessel 
was his own, and that he had sent her to the Beat Indies, 
under the command of Captain Beetham; that the vessel met 
wil^ some disaster on her voyage home; that the Captain 
put into Bombayy aijid there without any necessity, and with¬ 
out any authority, but of his own mere motion, put up the 
vessel to auctioa, and sold her to Baxter ^ Co., avho pos 
sessed themselves of her under that sale. All this is alleged 
to be mere contrivance, and without any foundation in 
necessity, and then he prays that the bail which had been 
given, in order to have the possession delivered to Blan¬ 
shard may be exonerated, the claim disallowed, acd Bax¬ 
ter condemned in costs. Nothing further appears to have 
been done. We cannot conjecture what Judgment the Court 
would have pronounced, even in that case, much less can 
we say what course it would have adopted, if the proctor 
for Mx, Baxter had been allowed to exhibit his articles, 
alleging a title to the ship ; and if this case falls under cir¬ 
cumstances in which he might by law claim the property in 
the vessel, we cannot assume that the Court of Admiralty 
would proceed to try the question. If therefore we are to 
grant a prohi(}ition in this case, it must be on the single 
ground, (and the question has been fairly met by Mr. Evans) 
that the Court of Admiralty^has no authority or jurisdiction 
to take the ship out of the possession of a mere wrong 
doer, and deliver it back to the right owner. We must 
decide that, if we grant a prohibition, and if we were to do 
so, we should, to my certain knowledge, overturn a prac¬ 
tice and interrupt a well known proceeding which has long 
prevailed in the Instance Court. I do not know that there 
has been in modern times, any decision in this Court upon 
the precise subject j I know that some time in the reign of 
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Geo. 1. (a), the jurisdiction of the Admiralty upon another 1823. 

point, underwent great consideration, and since then there 

has been more than one decision of this Court, recognizing ®amer 

V* 

the authority and jurisdiction of the Admiralty, particularly Blansuabd. 

as to disputes betNveen the owners of ves|pls (6). The 

question is, whether we are now to recognize a jurisdiction 

which has been so long acknowledged. The case now be> 

fore the Court hi a mere case of possession, tiie owner • 

the. vessel claiming .possession against a w{ong doer, who has 

as yet, set up no special title, nor adduced any thing to en> 

able us to cay that this is not a case within the jurisdiction of 

the Admiralty. 1 |j|ould pause very much before I thought 

myself at liberty to interpose against a practice which I have 

known to have prevailed so long, even if I could not well see 

the good sense and propriety of it. But it is impossible 

for any person not to see, that if this proceeding, which is 

in rem, and the only one known to the law of England in 

all its branches, by which the possession of the thing itself 

can be taken out of the custody of a wrong doer, and put 

into that of the rightful owner, w'ere not allowed, the law 

would be deficient in not affording a remedy, in a case where 

the most grevious injury might be committed. Unless a 

proceeding in rem were allowed, all the remedy which a 

party would have, would be to proceed against the person 

of the wrong doer, who might be unable to pay the value 

of the ship, and might in the mean time send it.into foreign 

parts. This proceeding in rein, 1 think a most useful part 

of the general jurisprudence of the country. I know if 

has been practised, and not seeing any special ground in 

this case, to distinguish it from the general rule on which 

the Court is to act, or any thing to shew that the Court 

of Admiralty are proceeding to determine a question which 

it is not competent for them to try, I am of opinion that 

(a) See BarnardistoH v. Chapman 355. More v. Rowbotham, 6 Mod. 
and another, 1 Geo. 1. Sit Peter 163. Dimmockv. Chandler, SStra. 

Kind's Casea, M. S. 4 Plast, 131. 890. Fitzg. 197. Oaston v. Hebden, 

{h) .Sec Ijimbert v. Aerelre, 1 Ld. 1 Wik. 101. 

Kaym*. 333. lilackel v. Anslep, Id. 



184 


1823 . 

Baxter 

«. 

Blanbhard. 


Mondayf 
June 2. 

An award 
against trus* 
tecs and guar¬ 
dians of an 
infant, tenant 
for life of tbe 
realty, who 
died before 
tlic award was 
made, is not 
binding. 


CASES IN THE KING’S BENCH, 

this rule ought to be discharged. I do not say whether they 
may or may not try the question of right. 

V 

Bayley, J.—I am of^the same opinion. If the Court 
of Admiralty Aall proceed hereafter to an extent beyond its 
jurisdiction, that may be ground for a prohibition. 

^ Holroyd, J., concurred («). 

^ Rule discharged. 

(a) Best, J. was absent. 


Bristow and Others v, Binks. 

On shewing cause against a rule for setting aside an 
award made concerning the repair of a weir upon a mill 
stream, it appeared that two of the plaintiffs were trustees 
and guardians under a will, for an infant, who was tenant 
for life of the property on which the weir was erected. 
Before the award was made, the infant died, and the award 
being made against two of the plaintiffs in their character 
of trustees, the question was, whether as to them, it was 
binding. 

« 

The Court held that it was not, and ordered it to be 
set aside, as far as related to the trustees. 

Rule absolute. 

F. Pollock for the plaintiffs, and Litiledale for the dp<; 
fendant. 
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Cheek p. Jefferies. 
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Mondai/f 
June 2. 


]\^ARKYATT, last Term, obtained a rule to showcase Where the ine< 

why the warrant of attorney given in this case for securing SnnuUy”deed 

the payment of an annuity, and the judgment, and all pro- 

ccedings thereon, should not be sgt aside, on the ground scribing wit- 

that the memorial did not contain the Christian name of onS wan«nt°of*** 

of the subscribing witnesses to the warrant of attorney, set 

out at full length, as required by 53 Geo. 3. c, 141. s. 2. Christian 

1 . • • 1 1 • • • I 1 Ti n# name, instead 

the name bbing set out with the initial only, viz. ** H, riem- of setting it 

ifig,” his name in fact being “ Harris Fleming.'* • Held*not a***' 

compliance 
with 53 Geo. 3. 

Denman, C. S., now' shewed cause, and contended that c. i4i. s. 2 , 
the name was sufficiently set out in compliance with 53 Geo. 3. rant of at<^~ 
which did not in terms require the names of the witnesses 
to be written at full length in the memorial. There was 
a difference between that statute and 17 Geo. 3. c. 26, in 
section 3d of which, there was an express provision that the 
names of the parties to the deed, ** shall be fully and truly 
set forth and described in words at length” in the deed ; 
which provision is omitted in 53 Geo. 3. even with respect to 
the deed itself; and neither of those statutes directs the 
names of the witnesses to be set out at length in the me¬ 
morial, It could hardly be supposed, that greater nicety 
and particularity would be required in the memorial than in 
the deed itself, and as the latter statute was intended to re¬ 
medy the defects of the former, it must be inferred that the 
Legislature, by omitting this provision, meant to dispense 
with the formality. All that the statute requires is a me¬ 
morial of the names of the witnesses, in the form, or to 
the effect followingand then follows a schedule under the 
title of Witnesses,” in which 'are the letters “ E. F," 

The signature, therefore, of “ H. Fleming” is a sufficient 
compliance with that requisition. 


Marryatt, contra, was stopped by the Court. 
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Abbott, C. J. —Tlie statute prescribes that the wflwies 
of all the witnesses shall be set out ui the memorial. We 
cannot say that the initial of a name is a name, or that 
** H.” is a proper or intelligible description of the name of 
** Harris” The letter **II” expresses nothing definite; 
it may stand for Harris or Henry f or any other Christian 
name of which that letter is the initial; and therefore I 
cannot say that it satisfies the requisites of the statute, one 
of which clearly is, that all the names of the witnesses 
shall be set out, with such certainty that they may be found, 
if they are* required, to give evidence of the due execution 
of the instruments. The object of thb rule is only to set 
aside* the warrant of attorney, and to that extent it must be 
made absolute; but it should be understood, that no action 
is to be brought. 


Bayley, J. concurred, and said, it was quite clear that 
the initial was an insufficient description in the memorial, 
because it would be insufficient in a subpoena; if Mr. Flem¬ 
ing had been subpoenaed to give evidence respecting the an¬ 
nuity, by the name of ** H,Fleming,* he could not have 
been attached for, disobedience to the writ. 

Rule absolute (a). 

(a) Vide Smith v. Pritchard, ante, vol. i. p. 374, and the cases there 
cited. 


Tuesday, 
June 3. 

A deed of 
conveyance, 
which omits 


Doe, d. Higginbotham v. Hobson. 

Ejectment for a house and premises called the 
Petersburgh Hotel, with the appurtenances. At the trial 

out^thc whole Abbott, C. J. at the Middlesex Sittings after last 

consideration Term, it appeared that the premises in question hqd been 
directly or In- * 

directly paid, 

or ai^eed^ to be paid for the estate conveyed, is not void by 48 Geo. 5. c. 149. s. 22 ; 
therefore in ijecimeiit for a forfeiture, where a lease was supposed to have oniillcd 
part ot tlic consideration ;—Held, that this was no answer to tlic action. 
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demised by lease for nipety-nine years, from the lessor of i828, 

the plaintiff to the defendant. The ground of action was 

forfeiture of the lease, by breach of covenant. The lease, 

dated 2d October,' 1820, stated no further consideration Hobson. 

than the usual covenants to repair, &c. On the same 

day it was executed, a warrant of attorney was given by 

the defendant to the lessor of th^ plaintiffs for 3000/. 

It was submitted on the part of the defendant, that the 
3000/. mentioned in the warrant of attorney, was indirectly 
the consideration for the purchase of the lease, jy^d there¬ 
fore ought, virtue of 48 Geo. 3. c. 149. s 29, to be set 
out in the lease, and having been omitted, the lease was 
void. The learned Judge, however, loft it to the Jury to 
determine whether the 3000/. was the consideration for the 
lease, or for the good-will of the house. The Jury found, 
that it was for the good-will and not for the lease, and 
therefore a verdict was entered for the plaintiff. 

Campbell now moved for a new trial, and contended, that 
the lease was void by the statute, inasmuch as the 3000/. 
mentioned in the warrant of attorney, was indirectly the 
consideration for granting the lease. By 48 Geo. 3. c. 149. 
s. 22, it is declared, that in cases of the sale of any interest 
in any tenements or other property, where a duty is imposed 
on the conveyance thereof, in proportion to the amount of 
the purchase or consideration-money therein expressed, the 
full purchase or consideration-money which shall be directly 
or indirectly paid or secured, or agreed to be paid for the 
same, shall be truly expressed and set forth in words at 
length in the deed or instrument, whereby the thing sold 
shall be conveyed. Therefore if this sum of 3000/. was di¬ 
rectly or indirectly the true consideration for the lease, it 
should have been set forth at length in the lease. It was 
true that the Jury had found the consideration in the warrant 
of attorney was for the good-will of the house, but there 
could be no reasonable doubt that it was indirectly the con¬ 
sideration for granting the lease, and the execution of the 
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warrant of attorney was a mere expedient to evade the ad 
valorem duty. The case^ therefore, ought to be submitted 
to another trial. 

Abbott, C. J.—I left it to the Juiy to determine, whe¬ 
ther the 3000/. was the consideration for the lease, or the 
consideration for the good-will of the trade; they found it 
‘ was the latter, and I think their finding concludes the ques¬ 
tion. Suppose* a man buys an estate for 1000 guineas, and 
the sunv put into the deed is 1000/., arc we to say that 
the conveyance would be void because the'-sum of 1000 
guineas was not inserted. 

Holroyd, J. (a).—Even supposing the 3000/. to be the 
consideration for the lease, still the statute does not make 
the instrument itself void. It directs that the consideration- 
money shall be truly expressed, but it does not say that if 
it is not expressed, the conveyance shall be void; on the 
contrary, it seems studiously to guard against that conse¬ 
quence ; for all it says, is that in case the consideration- 
money shall not be truly expressed and set forth in the man¬ 
ner hereby directed, the purchaser, and also the seller, 
shall forfeit the sum of 50/. and shall also be charged with 
£ve times the amount of the excess of duty which would 
have been payable for the instrument in respect of the full 
consideration-money, in case the same had been truly ex¬ 
pressed, beyond the amount of the duty actually paid.” In 
any event, therefore, the deed is not avoided by the omission, 
but only subjects the parties to the penalties mentioned; 
and therefore this verdict cannot be disturbed. 


Best, J. concurred. 


Rule refused. 


(a) BayUtff J was absent. 
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England ®. Lewis. 

On shewing cause against a rule for discharging defen¬ 
dant out of custody on filing common bail, the case was, 
that he had been arrested in the Mayor’s Court of the city 
of Hereford. He superseded the action in that Court for 
want of a declaration, and was discharged. Being arrested 
again in London, he now sought to be discharged, on the 
ground that he could not be arrested twice for the same 
cause of action. 

IRmsell, for the plaintiff, admitted the general principle, 
that a defendant could not be arrested twice for the same 
cause of action, but that rule, he contended, w'as subject 
to the exception, that where the party had procured his 
discharge in the first instance by improper conduct, the 
Court would not relieve ^im. Now in this instance, he had 
an affidavit, that by the practice of the Mayor’s Court in 
Hereford, a plaintiff was not bound to deliver a declaration 
to a defendant without a rule to shew cause for that pur¬ 
pose. The defendant here had neither served or obtained a 
rule for a declaration, and therefore he had been superseded 
irregularly, and consequently was entitled to no relief. 


Tuesday, 

3d Juju, 

Where a de- 
feudaut was 
arrested In the 
Mayor’s Court 
of Hereford, 
and by the 
practice of 
that Court, a 
plaintiff is not 
bound to de¬ 
liver a decla¬ 
ration without 
a rule to shew 
cause for that 
purpose, and 
the defendant, 
without con¬ 
forming to the 
practice, su¬ 
perseded the 
action for 
want of a de¬ 
claration, and 
was again ar¬ 
rested in Lon¬ 
don for the 
sane cause of 
action, the 
Court dis¬ 
charged him 
on filing com¬ 
mon bail. 


Per Curiam. —We cannot enter into the irregularity of 
the defendant’s proceedings below. We must consider the 
suit in the Mayor’s Court as properly ended; and therefore 
the plaintiflf had no right to arrest him a second time. 

Rule absolute. 


Justice was to have argued in support of the rule. 
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James v, Catherwood. 


The Courts of 
this country 
'will take no 


Assumpsit for money lent. Plea, first, non-assump¬ 
sit, and second, the statute of Limitations. At the trial 


notice o( the jUffott, C. J., at the Second Middlesex Sittings, in 

revenue laws ' ', . 

of Ea^er Term, it appeared that the money in question was 

forevrhere as- lent by plaintiff to defendant in France, in the year 1814, 

broog^tTOT where both parties then resided. To prove the loan, re- 

fo*" tha money, dated in the year 181?; and signed 

unstamped by the defendant, but not stamped, were tendered in evi- 

j^duced'^f^ dence. The defendant’s counsel objected to those receipts as 

k»an ^ evide^o offered to shew, that by the law of France, 

tos^hewthat^ such receipts required a stamp; but the learned Judge 

Fra^y^simh being of opinion that they were admissible here, as acknow- 

^^ire^^tamps of without any stamp, rejected that 

to render them evidence, and the plaintiff had a verdict, 
valid, was re¬ 
jected. 


Chitty now moved for a new trial, on the ground that 
* the defendant should have been allowed to produce evidence 
of the law of France, to shew that in that country such 
receipts were not legal without a stamp, and contended, that 
as every contract must be entered into in conformity with 
the lex loci, it was competent to the defendant to shew that 
this contract had not so been entered into. {Best, J. 


Can we take notice of the revenue laws of Frame ? 


Abbott, C. J.—^That is the question. In the time of Lord 
Hardmcke, it became a maxim, that the Courts of this 
countiy will not take notice of the revenue laws of a foreign 
state. There is no reciprocity between nations in this 
respect. Foreign states do not take any notice of our stamp 
laws, and why should we be so courteous to them, when 
they do not give effect to ours ?) There certainly was a 
dictum of Lord Ilardwicke, that an English Court cannot 
take notice of the revenue laws of a foreign country, but 
liere was no solemn decision upon that point; which seems 
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rather to have been taken for granted, than grounded on 
any authority. It is admitted by foreign writers, and others, 
that though an instrument made in a foreign country, may 
not be admissible in evidence, yet it does not make it void; 
but that if any use is to be made of it, evidence must be 
adduced to shew that it has been framed according to the 
lex loci. Upon this principle it is a matter worthy of fur¬ 
ther consideratiott, whether it was not competent to the de¬ 
fendant to shew, that by the law of France, these receipts 
would not be binding in that country unless stamped. 

Abbott, C. J.—This pomt is too plain for argument. 
It has been settled, or at least considered as settled, ever 
since the time of Lord Hardwicke, that in a British Court 
we cannot take notice of the revenue laws of a foreign 
state. It would be productive of prodigious inconvenience, 
if in every case in which an instrument was executed in a 
foreign country, we were to receive in evidence, what the 
law of that country was, in order to ascertain whether the 
instrument was or was not valid. Nothing must be taken 
by the motion. 

Holroyd, J. (a), and Best, J. concurred. 

Rule refused (&). 

(а) Bayley, J. was absent. 

(б) Vide Holman v. Johnam, Cowp. 343, where Lord Mansfield, C. J. 
says, no country takes notice of the revenue laws of another.” Alvea 
V. Johnson, 7 T. R. 243, which was an action upon a promissory note 
made in Jamaka, where Lord Kenyon says, ** 1 think we must resort to 
the laws of the country in which the note was made, and unless it be 
good there, it is not obligatory in a Court of Law here. Clegg y. Levi, 
3 Campb. 166. Inglis t. Udurtcood, 1 East, 515. BothUngk v. IngUs, 
3 East, 381. Rex v. Pieton, 30 Howel’s State Trials, 514. et seq. Lacon 
V. H^gins, Dowl. Se Ryb. 1N. P. C. 38. and Brown v. Graeey, Id. 41. 
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1823. 


Ttuaday, Sarguy and Another v. Hobson. 

June . • 

Where a vessel ASSUMPSIT on a policy of insurance on goods. The 
was driven by declaration averred a total loss by perils of the sea. A 
weather, into verdict was found for the plaintiff at the London adjourned 
an^*^in*order*’ Sittings after Eflster Tewii, subject to the opinion of the 
Court on the following case:- 

(w^thoutwhich the 12th 1817, the plaintiffs effected a policy 

she could not of insuranos on West India produce, on the ship Pekin, at 
voyage), *the**^ from Jacmel, to the ship’s port of discharge in Lurope, 

obUge'd 'to'*sell Mediterranean and Baltic, with liberty to take 

part of die^ in produce in the two contiguous ports of Acquin and Aux 
thaf the under- Capes, and to proceed to St. Jago in the Island of Cuba, 
not^l^bk^for finish her loading, and wait at or off any port in the 
a total loss by channel, for orders or otherwise. On SOth JldTaw, 1817, 
the vessel was in safety in the Island of Cuba, and was 
there laden by the plaintiffs with Wist India produce, and 
thence set sail to her port of discharge in Europe. In the 
course of her voyage, she was overtaken by a tempest and 
sprung a leak, and made so much water that it became 
necessary, for the preservation of the ship and cargo, to 
make for the nearest port, which turned out to be the Ila- 
vannah, to whicli the master, after consultation with the 


sea. 


crew, proceeded. On her arrival there, it became neces¬ 
sary, for the purpose of ascertaining the cause of her leaking, 
to discharge the cargo, which was done accordingly, and 
surveys of the ship having been held, it was found expedient 
to remove the copper sheathiilg, in order to get at the 
back, which was done, and the ship w'as repaired, new 
caulked, and re-fitted for sea. Without these repairs, she 
could not have proceeded on her voyage. The master not 
having any other means of defraying the expences of the 
repairs, sold part of the cargo for that purpose, and the ship 
then proceeded or her voyage, and arrived in safety in her 
port of discharge va Europe, where the remainder o? her 
cargo was duly delivered. H'iie defendant paid, in respect 
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of his subscription of the policy, as for a general average 
loss on the goods insured. 

The question for the opinion of the Court is, whether 
the plaintiffs are entitled to recover as for a total loss of 
the goods sold. If the Court should be of opinion in the 
affirmative, the verdict to stand; if otherwise, a verdict to 
be entered for the defendant, with liberty to cither party 
to turn it into a special verdict. * 

t 

F. PoUockf for the plaintiff. The qubstion in this case 
is, whether, under all the circumstances, this is*a total, or 
an average^oss, and the object of presenting it to the Court 
in tlie present shape, is to obtain a review of the decision 
in Powell v. Gudgeon (a). The point certainly depends 
upon whether the loss, either total, or average, was occa¬ 
sioned by the perils of the sea, so as to justify a claim on 
the underwriters. If the plaintiff had been made acquainted 
with the injury the vessel had received at the time when she 
was actually in distress„and consequently disabled from per¬ 
forming her voyage, it is quite clear that he would then 
have been entitled to abandon. The doctrine ,of abandon¬ 
ment has been considerably narrowed by some recent deci¬ 
sions, but not so far as to deprive the assured of the be¬ 
nefit of it under the circumstances of such a case as this. 
It has always been licld, that pressing danger will justify 
abandonment, and that the immediate prospect of a total 
loss, is in effect a total loss for that purpose. In tlie pre¬ 
sent case, there was pressing danger, and a prospect of 
loss, and damage actually ensued; and therefore it seems 
to be within the rule. In the result, indeed, the goods 
were placed in a state of security, and that fact is commu¬ 
nicated to the assured ; but where was the place of security f 
At a great distance, and wholly beyond his reach; and it 
was perfectly useless therefore to tell him that the goods 
were safe, unless it could also be shewn that they were 

within his reach, and that he might ultimately obtain pos- 
* 

(u) 5M. & S. 431. 

N 
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session of them witliout any increase of risk, trouble, or 
expence. This has been repeatedly held to be the rule, with 
respect to the ship, and on what principle can a different rule 
be propounded with reference to the cargo ? The effect 
upon the plaintiff here, was precisely that of a total loss. 
If he had abandoned at the time when the ship and cargo 
were in this situation, us he might legally have done, but 
which from the very cir^uinstaiices of the case, being at a 
distance, he was unable to do, it is clear the defendant 
w’ould have been liable upon the policy; and what differ¬ 
ence can the omitting to abandon make ? Thf goods do 
not reach him; they are to him lost and annihilated, and as 
that loss was occasioned by the perils of the sea, it is but 
just and reasonable that he should have the same claim 
against the underwriters, as he would have had if he had 
abandoned, or if the cargo had actually perished. 
leyt J. Suppose that to have been so, who would have 
been liable for the expence of repairing the ship ?] The 
cargo itself would have been liable Vor the repairs, and the 
captain had a right to sell or hypothecate a portion of it suf¬ 
ficient to raise the sum required \ that was decided in the 
case of the Gratitudine (a), and the rule is, that the cap¬ 
tain always has that right, where the exercise of jt is ne¬ 
cessary for the preservation of the ship and cargo. Here 
the ship and cargo had, from the perils of the sea, become 
in a state which rendered it impossible they should reach 
their place of destination without a repair of the ship; if 
no repair took place, the result was a total loss of all the 
goods, because all were prevented from reaching the as¬ 
sured ; if part were sold in order to preserve the rest, then 
there was a loss still in respect of that part. 

Campbellf contr4, was stopped. 

The Court, adhering to the authority o(Powell v. Gud¬ 
geon, were of opinion that this was not a total loss, and 


(tt) 3 Rob. Adin. Rep. S40. 
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certainly not a loss arising from perils of the sea, and there¬ 
fore gave judgment for the plaintiffs, leaving it to the de¬ 
fendant to have a special verdict if he thought proper. 

Judgment for the defendant (a). 


1823 . 

S.VRGUV 

♦». 

Hobson. 


(a) Vide 5 M. & S. 47, and ante, vol. i. p. S';}*. 



ScRACE, Gent, one, &c. v. Whittington, Gent. 

one, &c. 

Assumpsit for an attorney’s bill. Pica, non-assump¬ 
sit. At the trial before Abhottf C. J., at the adjourned 
Middlesex Sittings, after Easter Term, it appeared that 
plaintiff and defendant vi'ere both attoriiies, the former re¬ 
siding at Bath, and the latter in Gloucestershire. Plaintiff 
was solicitor to a commission of bankrupt, which had been 
sued out against one Bud^ren, and defendant was solicitor 
of a Miss Smallcomhe, mortgagee in possession of certain 
landed estates belonging to the bankrupt. It becoming ne¬ 
cessary that these estates should be sold, defendant, by 
direction of his client, ISmallconibe, wrote to plaintiff, 
commissioning him to effect sale of the property, whicii 
he endeavoured to do, but ultimately the sale did not take 
place, and for his trouble, this action was brought. Plain¬ 
tiff knew that Miss Smallcomhe was mortgagee, and that 
defendant was employed as her agent, but he made out his 
bill in the first instance, to the defendant personally, and 
afterwards delivered a bill to Miss Smallcomhe. A letter from 
the plaintiff to the defendant was read in evidence, from 
which it appeared that the former knew that Miss Small¬ 
comhe was mortagee, and there was no cviilence of any per¬ 
sonal undertaking by the defendant, to pay the amount of 
the plaintiff’s bill, nor of any privity between the plaintiff 
and Miss Smallcomhe. Upon this evidence, the case w'as left 
to the Jury, with directions to them to consider who had cni- 


Tuesdutj, 
June .1. 


All attorney 
ompluyin;; an 
airciit to do bu¬ 
siness for his 
client, is pri¬ 
marily liable 
to the agent 
for his bill, 
thongh the lat¬ 
ter knows the 
business to be 
(lone for the 
client; but to 
whom the cre¬ 
dit is given is 
a question fur 
the Jury. 



196 

1823 . 


SCRACE 

V. 

Whittisc- 

TON. 


CASES IN THE KING’S BENCH, 

ployed the plaintiff, and to whom he was giving credit; and 
if they should be of opinion that defendant was the person, 
to find for the plaintiff. Tlie Jury found for the plaintiff. 

Campbell now moved for a rule to shew cause why the 
verdict should not be set aside and a new trial granted, on 
the ground that the learned Judge had left that to the Jury 
as a question of fact, wliitli he ought himself to have de¬ 
cided as a question of law, namely, which of the parties 
had rendered himself liable for the plaintiff’s bill, the de¬ 
fendant, or *his jprincipal, the mortgagee. It is q^ite clear 
that the defendant was a mere agent in the whole transac¬ 
tion, and although an agent may, by certain acts of his own, 
render himself liable instead of his principal, it is not com¬ 
petent to a third peVson to do so, nor to transfer his original 
claim upon the principal, and fix it upon the agent. The 
only question in the cause was, who, under the circum¬ 
stances, was by law liable to pay this bill, and it is clear 
that the principal was liable, unless *‘the defendant by any 
personal undertaking or any other act of his own, had taken 
upon himself the responsibility of his client, which he cer¬ 
tainly never did. He cited Burrell v. Jones (a), and Iveson 
V. Coniugton (b). 


Abbott, C. J.—>1 told the Jury at the trial, that the ge¬ 
neral rule in cases of this nature was, that a creditor should 
look to the principal and not to the agent, for the payment 
of his debt, but that there were some exceptions to that 
rule, and I left it to them to consider who was the person 
that gave the order, and to whom, the plaintiff gave credit. 
They were of opinion that the defendant gave the order, 
and that the plaintiff, from the first, looked to him as his 
employer; 1 was satisfied with their decision at the time, 
and 1 cannot say that 1 see any reason to be dissatisfied with 
it now. 


(«) 3 B. & A. 47. 


(i») Ante, vol. i. p. 307. 
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Bayley, J.—It is quite clear from the evidence, that 
the defendant was the person who authorised the plaintiff to 
act, and that the plaintiff had no personal communication 
with the mortgagee. 1 am therefore of opinion that this 
case was properly left to the Jury, and that they have found 
a right verdict. An agent may bind himself even in cases 
where the principal is known; and 1 believe among attor- 
nies, the usual practice is, wher^ business is done by one 
for another, for the one to look to the other for payment, 
without any reference to the client, of whom, in general, 
the agent knows nothing. If the defendant ^intended to 
deviate from this practice, and to render his client alone 
responsible, he should have communicated that intention to 
the plaintiff when he first retained him to act; for otherwise 
the plaintiff would naturally look to him, and to him only, 
for the payment of his bill. The retainer came exclusively 
from himself, and to all appearance was given in the ordinary 
course, and upon his own account. He is therefore pri*> 
inarily liable. 

Ho LEO YD, J.—An attorney is not to be considered in 
the mere light of a servant or agent to the same degree 
that other general agents are. In this case, if the defcn> 
dant had any doubt whether the plaintiff considered himself 
as acting for him, or for the mortgagee, he was bound to 
inquire into the fact, and to set the plaintiff right if he was 
proceeding under any mistaken notion on that subject. 

Best, J.—This was entirely a question of fact, to whom 
did the plaintiff give credit, and the Jury have decided it 
correctly. The credit was undoubtedly given to the attorney, 
for the name of the client w'as not mentioned when the 
order to do the business w'as given. He could not possibly 
expect therefore to look to her for payment. 

Buie refused. 
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Tuetday^ 
June 3, 

A bill of ex¬ 
change drawn 
on SJlst Decern- 
at two 
niouths, for 
oOl. on a two- 
shilling stamp, 

and altered on 
the same day, 
l>cfore accept¬ 
ance, to 3lst 
^December, does 
not require a 
half crown 
stamp within 
55 <Jeo. 3. 
c. IQi. 


Upston V. Marshall. 

Assumpsit on a bill of exchange for SO/, by the in¬ 
dorsee against the acceptor. At the trial before Abbott, 
C. J. at tlie Middlesex Sittings after last Ternoi, it appeared, 
that the bill in question, was originally drawn on the 21st 
December^ 1822, payable two months after date, upon a 
two-shilling stamp. When it was presented for acceptance, 
the defendant desired it might be drawn at three months. 
To this the dfawer objected, but it was agreecf^etween 
them, that the date should be altered from the 21st to the 
31st December, so that it should not begin to run until ten 
days after the bill was in fact accepted, but still, on the 
face of the instrument, it appeared to be payable two 
months after date. It was objected for the defendant, that 
the stamp was insufficient, and therefore the plaintiff must 
be nonsuited. By 55 Geo. 3. c. 1^4, Schedule, Part 1, 
title “ Inland Bill of Exchange,” every bill exceeding 20/. 
and not exceeding 30/. drawn at a date exceeding two months 
after date or sixty days after sight, was made liable to a 
stamp of two shillings and sixpence; and though this bill 
appeared upon the face of it to be accepted at a date re¬ 
quiring a two-shilling stamp,'yet as by the alteration it had 
in fact been made to bear a date requiring the larger stamp, 
it was clearly within the spirit of the act. I’lie learned 
Judge however, over-ruled the objection, and the plaintiff 
had a verdict. 


Marr^ait now moved to enter a nonsuit for the same ob¬ 
jection. 1 le admitted that the bill, upon the face of it, 
was payable at two months after date, and was so far pro¬ 
perly stamped with a two-sliilling stamp; but he contended, 
that as the date had been altered at the time when it was 
accepted, from which time it had in fact two months and ten 
days to mil, a larger stamp became necessary, and therefore 
no action could be maintained upon it. 
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Abbott, C. J.—We are to put such a construction 
upon the stamp acts, as sliall have the effect of preventing 
frauds upon the revenue; but at the same time we are not, 
by guarding against the possible loss of sixpence to the £x« 
chequer, to put such a construction upon this act as will 
enable one class of his Majesty’s subjects to defraud an« 
otlier. We are to look to the date of the bill, and to attend 
to the time when, upon the face of it, it is to take effect 
as a security for money. Looking at this bill, if appears 
upon the face of it, to have the proper stamp directed in 
the scheihdc. If this be a fraud, it is in the power of the 
legislature to prevent it, by imposing penalties upon of¬ 
fenders; but the mischief to commerce would be incalcu¬ 
lable if \rc were to hold, that a bill should become utterly 
null and void in the hands of a bona fide holder, because 
after it was drawn, and before acceptance, the date was 
altered by putting it forward. 

IIoLROYD, J. (a)—This objection, if it were to prevail, 
would amount to a forfeiture of the money mentioned in the 
bill, and would affect third persons with whom the bill was 
iiegociated, which would be extremely unjust as against 
persons perhaps ignorant of the transaction. We are bound 
to look to the day of the date of the instrument itself, and 
as it appears that this bill docs not exceed two mouths fron^ 
the date, it has the proper stamp required by law. 

15est, j. concurred. 

Rule refused. 


1823. 

UPSTOtf 

V. 

Marshall. 


(^•/) liuijlaj, J. wa.i absent. 
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1823. 


iVedneadayt Atkins and Another, Executors of John Atkins, de- 
June 4. ceased, v. H. Tredgolw, R. Tkedgold, J. Ralfe, 
and J. Knight, Executors of John Trbdoold, de¬ 
ceased. 

A. and B. AsSUMPSIT on three joint and several promissory notes, 
"ftl'severaT”* made by the testator John Tredgold, and his son, the de- 
promi.soiy fgndant,* 2^ofier^ Tredsold. The first and second note were 
the lapse of respectively dated the 17th January, I 8 O 6 , one for SOOt. ana 

dicsjea'viifg the Other Tor 200/. payable on demand, with in^Li'est; and 
li. one ot his jjj^ dated 17th January, 1809, for 300/., payable 

and B. siibsc- in like manner. The declaration cpntained ten counts. 1 lie 

interest on the first tliree were upon the three notes respectively, averring 

hU executorial ® proniisc by the testator John'I'redgold, in his life-time; 

character, but die next four were money counts, averring a like promise Uy 
peisoiially as a , . . , 

maker of the the testator ; the eighth was on an account stated, with the 

?n an ac^on* by testator, and averring a breach by him in his life-time, and 

tlic executors executors since his death ; the ninth was on the first 

of the payee ^ . . , i • -/r > u i 

of the note, note, averring a promise to the plaintiffs testator, by the 

executors! al- defendants, as executors; and the last was on an account 

legins, brst, a by tlic defendants, with John Atkins. The defendant 

testator in his Robert Tredgold suffered judgment by default; the defoiid- 

Mcomra^ro- ant, Knight, pleaded to the first eight counts; first, non 

SeLtm after assumpsit, by the testator John Tredgold, and second, actio 

liis death, — non accrcvit infra sex annos, to the testator Jiw/i/i ; 

meiit within to the ninth and tenth counts, first, a plea of non assump- 

iiterSy”L serunt by the defendants generally; and second, non as- 

(whosutfered sunipscrunt infra sex annos; and to these were added, pleas 
judgment by * , ^ n . mi i 

default) was of nc unqucs cxccutor, and of iiulla bona. Ihc other two 

to Sake *the^ defendants pleaded similar pleas, but omitting the last two. 

Btetute'^oni-** Rcplic^ioiis took issue on all the pleas. At the trial before 

. mitanons as Abbott, C. J, at the London Adjourned Sittings after last 
against the ex- . rr. ^ i -i i j •.* 

ecutors. 1 runty leim, after the usual evidence of hand-writing, it 

was proved, that the testator John Tredgold died in 1810, 

being more than six years before action brought, but that 

in the) ear 1816, Robert Tredgold \ns son paid one yeur’a 
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interest then due on all the notes. There was no evidence 
of any promise by the defendants to the plaintiff's testator, 
in their character of executors, nor was there any evidence 
to shew that the defendant Knight had ever acted as ex¬ 
ecutor, although he was named one of the executors of 
John Tredgold’a will. On this evidence it was contended, 
that there was no case against the defendants, to take the 
case out of the statute of Limitations, and the Jury, under 
the directions of the learned Judge, foun^ their verdict for 
the defendants. 


1823. 


Atkins 


V. 

Tkedoou). 


In Michaelmas Term last, Gurney obtained a rule nisi for 
a new trial, and now on shewing cause. 

The Court asked the plaintiff's counsel whether they 
could distingubh this case in principle from Pittam v. Fos¬ 
ter (a). 

Gurney and Selwyn m support of the rule, contended, that 
Pittam V. Foster, though in some degree applicable, went 
too far, and would on examination be found to undermine 
the principle on which it assumed to rest. The effect of 
that decision is, that a new promise after the statute of 
lamitatious has run, creates a fiew cause of action. Tlie 
operation of the statute, liovvever, is not to extinguish the 
original demand; it only suspends the remedy, or operates 
as presumptive payment. 1 f a fresh promise is to operate 
as a new cause of action, then it would be necessary to 
found the declaration on that new promise; but the course 
of pleading hitherto adopted would not warrant that prac¬ 
tice. Where the statute of Limitations is pleaded, the only 
question is whether the statute has been waived by a new 
promise after six years. Here Robert Tredgold has waived 
the statute by paying interest on the notes, and Whitcomb v. 
Whiting (b), is an express authority to shew that the ac¬ 
knowledgment of one of the makers of a joint and several 
promissory note, takes the case out of the statute as against 
(«i) Autc, vol. ii. J6J. (b) Duug. 651. 
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1823 . the others, and may be given in evidence in a several action 
against any of the others. Iliese notes are joint and sepa- 
Atkins promise by Robert becomes the promise of 

Tredoold. John Tredgold the testator. Here diere is a joint duty, and 
Cheetham v. Ward {a) decides, tliat tliere is no difference in 
this respect between a bond and a promissory note, the pay¬ 
ment by one being payment by all. The question then is, 
whether the promise oi*Robert, which would be binding on 
John Tredgold, if he were alive, has the effect of rendering 
his executors liable without any express promise on their 
part. They are clearly liable in this way:—^I'he o^t of the 
subsequent promise by Robert Tredgold, is to revive the 
debt, and when once revived, it revives with it all its original 
obligations, and takes effect from the time of its first cre¬ 
ation. Here the promise upon which the plaintiff relies, is 
taken out of the original debt, and it was necessary to allege 
the promise to the plaintiff’s testator. [Abbott, C.i, But 
surely you must shew t'nat John Tredgold has promised 
within six years.] The effect of Robert TredgohTs promise, 
is to revive the debt, and when once revived, all the liabili¬ 
ties to pay, attach upon the makers or their executors. 
Here there is an implied contract growing out of an original 
contract. When once tliere is a debt shewn to be due from 
the testator, the law impiieg a promise from his executors. 
[Bayley, J.— But you imply the debt to be due, not from 
John Tredgold, but from his executors. It must be due 
from his executors if at all.] When once the debt is revived, 
it stands as an original uncancclled, unextinguished debt of 
the testator, and consequently binding on his executors. 
’I'hcy distinguished this case from Deane v. Crane (b), Sar- 
rcll v. Wine (c), and Ward v. Hunter {d), because here there 
was a person in a condition to promise, and therefore the 
case was within the doctrine of Whitcomb v. Whiting, and 
they relied upon Yea \.Touraker{e), and Reaper v. Tatton (J ). 

('0 I .I- Pul. 630. (c) <> Taunt. 21fi. 

fl>) \ Salk, ya, O Mud. :jOi). Sor (d) :i East, 40y. 

Ilijilii i llasliiiffii, 1 Ld. Kayiii. (i-)'J ISinr. 101»y. 

,S»y. and llukuMH V. »a/Air, Wil- (/) 16 liast, 420. 

I' s, rj. 
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[JS. Lawes, who wai counsel alone for the defendant 
Knight, suggested that there was another difficulty with re¬ 
spect to the state of the record which had not been adverted 
to, namely, that the record averred a promise by all the de¬ 
fendants as executors of JohnTredgold, v/hereas it distinctly 
appeared in evidence that Knight never was an executor. 
This was intended to be taken as a preliminary objection to 
prevent others arishig.] It is true that Knight pleaded ne 
unques executor, but the plaintiffs rcply*that he was ex¬ 
ecutor, and the testator’s will Avas produced in whiqh he was 
named as an executor, and that is prim'd facie Evidence that 
he is sued in the proper character. [Bayley, J. Docs the 
will alone make him executor, unless you shew that he acts 
and takes upon himself the administration f] In answer to 
this, fVentwortfis Executor, c. 15. p. 184, was cited. 

Copley, S. G., (with whom was Scarlett), coutr^, for the 
defendants //. TredgoldjmA. Ralje, confined himself to the 
question arising on the Statute of Limitations; and after 
citing Brandram v. Wharton {a), he was stopped by the 
Court. 

E. Lawes, for the defendant Knight, was also stopped. 

•VH 

Aubott, C. J. —The plaintiffs have declared in several 
counts on three promissory notes, alleged to have been made 
by John Tredgold in his life-time, and in another count in 
the usual form, that John Tredgold in his life-time promised 
to pay the same notes. To that part of the declaration 
there is a plea that John Tredgold never promised to pay 
within six years. It appears in fact, that he had been dead 
greatly more than six years before the action was com¬ 
menced. It is clear, therefore, that no promise could have 
been made by him to support tiiis action, and consequently 
those counts must be put out of the question. Then another 
count upon which the plaiutilVs roly, alleges in substance, 

(«) 1 C. & A. 4(5;}. 
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that John TredgoU in bis life-time had made these promis¬ 
sory notes, whereby he became liable to pay to John AtkvM, 
whose representatives the plaintiffs are, certain sums of 
money; that he died leaving those sums unpaid; that the 
defendants, as his executors, had knowledge of that fact, 
and in consideration thereof, promised to pay. The ques¬ 
tion is, whether there has been evidence given in this case 
of a promise by the executors, qua executors. Now I can¬ 
not accede to the argument, that the mere existence of a 
debt owing by a testator, is of itself evidence of a promise 
by the exeewtor to pay it. We must thereforc^fcek for evi¬ 
dence elsewhere of a promise by the executors. I, however, 
can find none. The only evidence is, that Robert Tredgoldf 
who is one of the defendants and one of the executors, and 
who was himself a joint n>akcr, did, in the year 1816, pay 
a year’s interest on the notes. The Jury found that he paid 
jibe interest not as executor, but in his own right;—that 
fact was proved in evidence. Then, as there is nothing to 
bind the defendants in the character of executors, I own 
1 should feel great difficulty in saying, independently of the 
Statute of Limitations, that the plaintiffs had made out 
their case. But the defendants further plead, that they did 
not promise within six years, and going back to what I 
originally said, if reliance is placed upon the existence of 
the debt at the death of the testator, as evidence of a pro¬ 
mise by the executors, still the Statute of Limitations is a 
valid defence, the testator having died ten years since. The 
question then is, whiether the payment by Robert Tredgold 
of interest upon the notes in his own right, and not as 
executor, affords evidence of a promise binding on his co- 
executors. I think it does not afford evidence of a promise 
by them to pay at any time, but at all events, 1 am quite 
clear it does not take the case out of the Statute of Umita- 
tions. The case of Whitcomb v. Whiling (a), which decides 
generally, that an acknowledgment by one of several drawers 
ol a joint, and scvcial piomissory note, takes it out of the 

(a) Dong. 66S. 
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Statute of Limitations against the others, does not, in my 
opinion, support this action. It is not necessary to say now 
whether, if that case should ever come to be further con¬ 
sidered, it would be found consistent with law, (although 
there is a later case (a), which is in some degree at variance 
with it), yet, I am warranted by Lord Ellenb^rough in ob¬ 
serving, that taking it to be law, we ought not to be bound 
by it one iota beyond its own propel* limit, lliat was the 
case of a payment bn account by one of several persons who 
were originally liable, and that was considered as evidence 
of a promj^ by all. Here we are called upon ter go one 
step further, and to consider payment of interest by one, 
originally liable, as evidence of a promise by several, not 
originally liable in their own right, but alieno jure, as 
executors of another person. 1 think we ought not to go 
that length, for if we did, it might introduce great incon¬ 
venience in the administration of the affairs of a testator, 
which is already attended with sufficient peril to those called 
upon to act in the character of executors. It might indeed 
produce great hardship and injustice by leaving executors 
absolutely without defence in many cases. Suppose an 
executor, after waiting a considerable length of time, and 
being perfectly satisfied that no further demands at law can 
be made against his testator’s estate, and after having fully 
administered, it turns out (without any knowledge on his 
part) that another person, originally liable as well as the 
testator upon a promissory note, has paid interest or a small 
portion of the principal, whereby, after the lapse of six 
years, he acknowledges the debt still to be due: is that to 
be held as evidence against him, who stands merely in a 
representative character, and who upon a plea of plene ad- 
ministravit, can derive no advantage ? Surely not; and we 
shall lay down no such doctrine in the present case. Having 
respect to the general rules of law, and being called upon 
to lay down a general rule, 1 think we are not warranted in 
extending Whitcomb v. Whiting to the case of an executor, 
(a) Brandram v. Wharton, i B. & A. 463. 
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iKrhereby a possible, and by no means an improbable incon* 
venience may arise, by rendering executors and administra 
tors liable to pay out of their own pockets, sums which 
they cannot compel the re-payment of, but by litigation; 
thereby creating much delay, confusion, and perplexity, 
which ought to be avoided, in order to render the duty as 
little burthensome as possible to those who take upon them¬ 
selves the office of eaecutor or administrator. For these 
reasons 1 am of opinion diat this rulb ought to be dis¬ 
charged. ' 

A 

Bayley, J.—My opinion {is not founded on Pittam v. 
Foster, but on reasons independent of that case. Here 
the declaration is framed on promises, by John Tredgold 
in his life-time, and by the executors after his death; and 
unless the plaintiffs are entitled to recover, by producing 
evidence which takes the case out of the statute, either on 
one or the other set of promises, they must fail. They 
cannot take it out as to the promise* by the testator, because 
he has been dead ten years. But it is insisted, that the 
case is out of the statute as to the executors, on the ground 
that one of the executors who had joined in the promissory 
notes, has made a payment, of interest within six years, 
which operates in law as a promise by all the executors. I 
do not think that such is the legal effect of that payment. 
Whitcomb v. Whiting, is certainly a very strong case. Whe¬ 
ther it does not go beyond the limits of law, is a question 
which, whenever incase like it shall come to be purely and 
by itself considered, may require revision. 1 can well 
understand, that if an action is brought jointly against two, 
a promise by either may be considered as taking the case 
out of the statute, but 1 think tiie principle cannot be car¬ 
ried further, by saying that it shall have the same effect 
where the note is not binding on both, but a separate note 
binding upon each. But there are two grounds on which 
this case is distinguishable from Whitcomb v. Whiling. One 
is, that the statute would discharge John Tredgold, because 
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the payment in question was made after he was dead; and 1823. 
the other, that Robert Tredgold who made it was originally 
liable on the notes. The latest of the notes, in point of ATKmg 
date, is January, 1809, and the statute would have operated Tredqoid. 
as a discharge in January, 1815 ; and it is not until May, 

1816, that Robert Tredgold paid the interest. At that time, 
therefore, John Tredgold ceased to be liable; and it was 
not competent for Robert, by a profnise which he made at 
that period, to bring an obligation upon his father's execu¬ 
tors. For the reasons stated by the Lord Chief Justice, I 
also think it would work great mischief, and, produce great 
confusion in the administration of the assets of a testator, 
if we were to allow the promise made by one person wfio 
has joined in a joint and several obligation, to operate us 
the promise of the other. 

Holboyd, J.—I am of the same opinion. Whitcomb 
V. Whiting is the only case on which any argument in favor 
of the plaintiffs could* arise ; but that case has gone far 
enough, and ought not to be extended. Assuming it, how¬ 
ever, to be law, it is perfectly distinguishable from this. 

There the defendant Whiting was liable upon the joint pro¬ 
mise at the time the payment was made, and the Court 
held that sufficient to take the case out of the statute; and 
that is the utmost extent to which the argument, as to a 
joint and several promise, can be carried. But in the pre¬ 
sent case, John Tredgold was dead at the time the interest 
was paid. The joint promise could only affect John Tred¬ 
gold in his life-time; therefore, whatever promise Robert, 
the survivor, might afterwards make, was not a promise to 
affect John Tredgold, nor his representatives. The doctrine 
contended for on the part of the plaintiffs, would go to this, 
that where two persons promise to pay a particular sum, 
after the statute has run, the fresh promise of one will 
operate to revive the liability of the other, and extend to 
his executors. 1 by no means agree to that. The executors 
in such case may plead non assumpsit as to their character 
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of executor ; but if they are sued as executors upon a pro¬ 
mise by the testator, the plea of non assumpsit does not 
put in issue the executorial character, for in that case they 
must plead ne unques executor; but if they are charged 
upon a promise made by them in their executorial character, 
the plea of non assumpsit puts that in issue; and whether 
the plea of ne unques executor be pleaded or not, still it 
must be proved that they promised in the character in which 
they are sued. That however, is not done here, because 
the defendant Knight is found never to have been executor. 
Then it iu argued, that whether executor or npt, still he 
may be chained as executor, because if he is named in the 
testator’s will as an executor, the law will imply a promise 
in that character, and call upon him to discharge himself, 
because he is otherwise liable to be charged as executor, 
although he never accepted that character. I doubt ex¬ 
tremely that proposition. But it is not necessary to go to 
that extent in the present case, because Whitcomb v. Whiting 
is distinguishable from this. There the connexion be¬ 
tween the parties was joint, upon a joint instrument, and 
the payment on account by one joint promiser w'as held to 
bind the other. Here there is nothing but a separate pro¬ 
mise, which, at the time it was made, was totally independent 
of the other promiser. 

Best, J.—^The case of Whitcomb v. Whiting has gone 
to the utmost verge of the law. No authority has been 
cited upon which it ..is warranted; "Bland v. Ilaslerig (a) 
is decidedly opposed' to it, and if the point should ever 
agjun come under consideration, 1 think it will be found 
that tlie doctrine in Ventris, is more consistent witli justice. 

Rule discharged. 


(a) 2 Vent. I5i. 
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£x parte Casab Hawkins* ivedne$iiay, 

June 4. 

^LATTf last Term, obtained a rule to shew Cause why a conviction 

a writ of habeas corpus should not issue to the commander 

of his Majesty’s ship Severn, commanding him to bring up which snbjoctv 
^ Trf ..i • I J haviiisr 

the body of Casar Hawkins, who had been convicted under foreisn ijiirij# 

24 Geo, 3. c. 47* s. I, and sent by virtue of 3 Geo. 4. c. 110, 

on board that ship, to servo in his majesty’s naval service, when found 

, hovering, A-c. 

That p?rt of the conviction on which the objections after- within the 
. “ • , i. /. 11 • • limits of a poit 

mentioned arose, was m the form following;— of this king. 

** Be it remembered, that on, &c., C. II. hath been duly ^"the 

convicted before me, A. P. Esq. &c., of having been found of it, tiiat 
, , , ... . the paitycon- 

and taken on board a certain vessel, to wit, a smack, subject victed in a 

and liable to forfeiture under the provisions of a certain act ject**and"that 

of Parliament, made and passed in the 24 Geo. 3. for that vessel wav 

' ^ ..... proceeding 

the said vessel was on, 8tc. found hovering within the limits on her voyage, 

- . n -n . wind and wea- 

of a port of this kilTgdom, to wit, the port of Rye, in ther permit- 

thc said county of Sussex, aud then and there having on 

board, &c.’* 

By 45 Geo. 3. c. 121. s. 7, every person, being a suhjvct 
of his Majesty, who shall be found on board any vessel liable 
to forfeiture, under any of the provisions of that or any 
other act, for being found at anchor, Sic., may be taken 
before a justice, and dealt with in the manner therein 
directed; and by 24 Geo. 3. c. 47> s. 1, it is enacted, that 
if any vessel shall be found at anchor, or hovering within 
the limits of any of the ports of this kingdom, or within 
four leagues of the coast thereof, or shall be discovered to 
have been within the said limits or distance, (not proceeding 
on her voyage, wind and weather permitting, unless in case 
of unavoidable necessity and distress of weather, of which 
necessity and distress the master or other person having the 
command of such vessel,. shall give notice and make proof 
before the collector of the customs of any port within the 
limits of which the vessel shall be founc!, immediately after 
VOL. lit. 
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her arrival), having on board any brandy, &c., shall be liable 
to forfeiture. It was objected that the conviction was bad, 
first, because it did not shew that the defendant was a sub¬ 
ject of his Majesty, and liable to punishment for being in a 
vessel found hovering; and second, because the mere act 
of hovering was no offence, unless the conviction went on 
to shew that the vessel was not proceeding on her voyage, 
wind and weather permitting, &c. 


Jervis now shewed cause, and contended, firs^ that as 
the 24 Geo. 3. c. 47- s. !• vvas general in its terms, and did 
not mention subjects of his Majesty, the conviction need 
not necessarily shew that the party convicted was a British 
subject. If the defendant here was not a British sulject, 
that wiis matter of defence before the Justice, which he was 
at liberty to prove; but tlie conviction need not shew the 
fact affirmatively. Then second, the statute comprehended 
three distinct offences, first, being found at anchor; second, 
being found hovering; and third, being discovered to have 
been w'ithin certain limits. The words “ not proceeding 
on her voyage, &c.,” were in a parenthesis, and evidently 
applied to the last-mentioned offence; and consequently 
need not have been noticed in this conviction. 


Flatt, contrd, was stopped by the Court. 

Abbott, C. J.— I am of opinion that the offence is not 
sufficiently described. All that appears is, that the vessel 
was hovering within certain limits. A vessel may be hover¬ 
ing within the limits of a port, and may not be proceeding 
on her voyage, and yet may not be liable to forfeiture. She 
may be prevented by stress of weather from proceeding on 
her voyage, and absolute necessity may compel her to hover. 
It is much too narrow a construction of the statute to say 
that the mere act of hovering is sufficient to sustain the 
conviction, unless the circumstances mentioned in the pa¬ 
renthesis are negatived. This objection, tlicrefore, is well 
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founded. As to the other, I am strongly inclined to thinlcj 1(123. 
that the jurisdiction of the magistrate is insufficiently de- 
scribed, inasmuch as the conviction does not state that this 
party is a British subject, for if he be not, he is not guilty 
of' any offence, in consequence of his vessel being found in 
the situation described. It is very easy to till up these con¬ 
victions by stating that the party is a British subject, and to 
add, that when fouftd hovering, the vessel was not proceed¬ 
ing on her voyage, wind and weather permifting. 

• 

IIoLRoYT), («), and Best, Js. concurred. 

Rule absolute. 

(«) Bmjinj, J. was absont. 


Latham and Others v. Rutley and Others. 
Assumpsit by tlie plaintiffs, bankers, at Dover, against 

the defendants, as common carriers between Dover and 
London, for not safely carrying a parcel, containing proinis- 
.sory notes of the value of 1350/., from London to Dover. 
Plea, the general issue. At the trial before Abbott, C. J, at 
the London adjourned Sittings, after last Michaelmas Term, 


IVcJtifsday, 
June 4. 

Plaintifls ilc* 
rliireil a^aiust 
defundants on 
tliuir cuiuinoii- 
law liability 
as carriers, tor 
tile loss of a 
pared, and it 
appearing tliat 
the course of 


the plaintiffs proved a priin'^ facie case, for damages to the *>e* 

» , nil . . tween the par¬ 

amount ot 900/. I he defendants then ,put in evidence a ties was lor 

special agreement made between themselves and the plain- pay defendants 

tiffs, by which it appeared that the defendants were in the fortiic*carria^ 

habit of carrying parcels for the plaintiffs, between Dover °f parcels be- 

and London, for the annual sum of 52/. lOs., and that upon Md*on the 


the receipt of every parcel, a written acknowledgment of 

its reaching the defendants’ hands was given by them to the fondants were 

in the habit 

. , of ddlvering 

to plaintins a written acknowledgment, stating that they undertook to deliver the 
.same as directed, “ fire and robbery excepted and the Jury having found that this 
was the contract between tiic parties, though the loss was occasioned by negligence 
only Hold, a fatal variance. 
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plaintiffs or their servant, which stated, that the defendants 
undertook to deliver the same as directed, fire and rob¬ 
bery excepted.’^ Upon this evidence it was contended, that 
the notes inquestion having been delivered to the defendants 
according to this course of business, the contract should 
have been declared upon specially; and as the pla'mtiffs had 
merely declared agai^ist the defendants upon their com¬ 
mon-law liability, this was ground of nensuit for a variance. 
The learned Judge declined nonsuiting, but left three ques¬ 
tions t 9 i the Jury; first, whether they were satisfied that 
the notes, dr any, and how many of them, ever reached the 
defendants’ hands; second, whether the parcel containing 
them was received under a special contract to carry fire and 
robbery excepted;” and third, whether the parcel was lost 
either by fire or robbery, within the meaning of the exception. 
The Jury found, first, that notes, to the amount of QOO/., 
had reached the defendants’ hands; second, that the parcel 
containing them was received under a special contract to 
carry, “ fire and robbery excepted ;” and, third, that the loss 
was not occasioned by fire or robbery, but by the negligence 
of the defendants. The Jury, therefore, under the learned 
Judge’s directions, found for the plaintiffs, damages 900/. 
with liberty to the defendants to move to enter a nonsuit. 

Scarleitf in Hilary Term last, moved accordingly, and 
obtained a rule nisi. 

Copley^ S. G., 'Denman, C. S., and Kaye, now shewed 
cause. There is no variance in this case. The action is 
brought upon a general common law contract, by which Uie 
defendants were bound to carry the goods safely and securely, 
and it is so stated in the declaration. The Jury, by their 
verdict, found that the defendants entered into that contract, 
with the exception, that they would not be liable for any loss 
occasioned by fire or robbery; and they also found that this 
loss was not occasioned by either of those means. The ques¬ 
tion, therefore, is, whether the plaintiffs were or were not 
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bound to set out that exception in their declaration, and so 
to sue upon a special, instead of a general contract. The 
plaintiffs, certainly have done quite enough, in setting out 
the general contract, and there is no substantial variance be¬ 
tween the evidence and the declaration. If, indeed, it had 
been in proof, that the loss was occasioned by robbery, or 
by fire, there would have been a fatql variance, but that the 
Jury have expressly negatived, and the contract, as set out, 
was substantially proved by the defendants’ receipts for the 
goods. [Jbbottf C. J. Such an exception from the com¬ 
mon law liability as the law itself would sandlion, certainly 
need not be set out; but this is not such an exception ; by 
the common law, the defendants would bo liable for a loss 
either by lire or robbery.] This action is founded upon the 
carrier’s common law liability; no doubt a carrier may, by 
special proviso, limit that liability, but the facts found by 
the Jury here, shut the defendants out from the benefit of 
their proviso. [Abbott^ C. J. Are you warranted in call¬ 
ing the exception here, a proviso ? Was it not rather a part 
of the receipt ? The contract was certainly a qualified one, 
and as the circumstances of fire and robbery were specially 
excepted out of the contract, should not these exceptions 
have been specially set out? Holroj/d, J. These goods 
were never received upon the common law liability, but 
upon the terms of a special and qualified contract; then 
surely that should have been stated.] However, the de¬ 
fendant may have attempted to qualify or divide the con¬ 
tract,, it is, in fact, general and entire, and even where 
an agreement consists of distinct parts and collateral pro¬ 
visions, it is not necessary to state in the declaration every 
part of such agreement, Cifirk v. Graif (a). {Abbott, C. J. 
The result of the cases upon this subject is this; if the car¬ 
rier's notice is, that he will not pay more than bl. upon any 
goods, it limits the amount of the liability only, and need 
not be set out in the declaration; but if it is, that he will 
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not pay any thing upon goods which exceed 51. in value, 
there it limits the liability altogether, and is such a special 
exception as must be set out. In that view, do not the 
present plaintifis fail, as well upon the merits as in form ? 
Bayh^, J. There never was any general contract between 
these parties ; the exception was always part and parcel of 
the contract.] Certainly the general common law contract 
existed between them, 'and a general written contract was 
unnecessary, because the exception was no more than a 
limitation of the common law liability. Nor is there any 
written contract except by inference; for all that appears 
it is a mere parol agreement, and therefore the limitation 
as to fire and robbery, is made by way of proviso, and 
cannot be received as an express exception. The Jury 
certainly found that tlic parcel was received “ fire and rob¬ 
bery excepted,” but upon vvhat grounds they so found it, 
is difficult to imagine. Nor will their finding constitute a 
variance from the mere circumstance of their adopting the 
word “exception;” whether that'constitutes a variance, 
must depend upon the legal and technical meaning of that 
word. The plaintiffs have stated that part of the defendants’ 
promise, the breach of which they complain of, and that is 
sufficient, without setting out other parts irrelevant to the 
breach. Miles v. Shezeard (o). [Jiaylej/j3. referred to Brown 
V. Knill (i), as shewing that in covenant for not re[)airing 
if it contains an exception, it is fatal on non est factum, 
to state it in the declaration as a general covenant.] 

Scarlett and Manyatt, contra, were .stopped by tl»c 
Court. 

Abbott, C. J.—We have ail felt great reluctance in 
yielding to this objection, because the justice of the case 
IS evidently the other way. We have therefore endeavoured, 
it possible, to get over the difficulty, but we find ourselves 
bound by strict legal principles, to say, that this is a fatal 
(«) 8 KaU, 7. (t; 5 J. li. Mooic, 161. 
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variance between the declaration and the evidence, and con¬ 
sequently that the plaintifTs cannot maintain this action. The 
distinction now taken between an exception and a proviso, 
is very subtle and ingenious, but as that point was not 
raised at the trial, it cannot properly be allowed to have any 
influence upon our decision. We arc all of opinion, that 
by strict legal construction, this was a qualified undertaking 
on the part of the defendants, add that the averment in 
the declaration is inconsistent with the contract as proved 
in evidence. The rule, therefore, for entering a nonsuit, 

must be made absolute. , * 

llulc absolute. 
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Morgan, Assignee of John Jones, a Bankrupt 

X). Pryor. 


fVediUidny, 
June ithm 


Assumpsit on a policy of insurance on goods on 
hoard the Nathan, at and from the coast of Africa to Liver¬ 
pool. At the trial btfore Abbott, C. J. at the London ad¬ 
journed Sittings after last Trinity Term, no notice having 
been given to dispute the commission, the proceedings were 
put in to prove the petitioning creditor’s debt, the trading, 


A certificated 
bankrupt is a 
competent 
-witness to 
prove the 
signatures of 
the commis¬ 
sioners to the 
proceedings 
under his coin* 


and the act of bankruptcy. It was objected, that the pro- txMsswu- 
ccedings must be proved, when the petitioning creditor, who 
was solicitor under the commission, was called to prove the 
hand-writing of the commissioners. His evidence was ob¬ 


jected to, and the Chief Justice held tiic objection valid. 
The bankrupt was afterwards called to prove the hand¬ 


writing of the commissioners, when his evidence was ob¬ 


jected to, on the ground that ho was not a witness to prove 
the validity of the commission. The learned Judge, how¬ 
ever, admitted the evidence, but saved the point. 

■% 

Scarlett, in Michaelmas Term, obtained a rule nisi to 


enter a nonsuit, and 


rop/eyjS.G.and Parke, now shewed cause. The bank¬ 
rupt was compotcMit to prove the fact of a commission having 
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beeD sued out against him. He was certificated, and there* 
fore had no interest in the result of the suit. His evidence 
did not go to any fact respecting the validity of the commis¬ 
sion. He was competent to prove his own identity, as the 
person whose assignee the plaintiff was, and if so, what 
objection was there to his proving the identity of the com*, 
mission ? His testimony in this respect went to prove no¬ 
thing which could influence the verdict'one way or the 
other. Had he been called to prove any fact necessary to 
support tlio commission, he would be inadmissible, ac¬ 
cording to Chapman v. Gardener (a), because he would 
then have an interest in upholding the commission; but here 
he had no interest. They cited Hex v. Nctherlong (b). 


Scarlett and F. Pollock^ contrd. ITie bankrupt was incom¬ 
petent, because he was in effect called to prove his own bank¬ 
ruptcy, by identifying the proceedings under the commission. 
It is every day’s practice at Nisi Prlus, that plaintiffs arc 
nonsuited for want of sufficient evidence of the very fact 
for which this bankrupt was called, and are never per¬ 
mitted to resort to the bankrupt himself. If a bankrupt is 
adinissible to prove this fact, where is the line to be drawn, 
and at wliat point is he to be rejected ? Here the bankrupt 
was called to prove the commissioners’ signature to the pro¬ 
ceedings. If he is competent to prove one document, why 
not another, and if for one purpose, why not for all pur¬ 
poses I The relaxation of the rule of evidence in this par¬ 
ticular, will be productive of serious consequences, for 
by these means his evidence may be admitted to prove 
his own hand-writing to a letter, which may be evidence 
of an act of bankruptcy, or any other fact, however im¬ 
portant, to support the commission. In a recent case of 
Firbank, Assignee of Dell v. Hendrepf before fVoodf B. at 
York, the bankrupt was tendered as a witness to prove 
the cause of his absence fioin his place of business, but his 
evidence was excluded, and this Court afterwards confirmed 
tn) 2 H. lJU. kr?. (6) • M. & S. 367 . 
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the decision. That case is expressly in point. It was the 
duty of the assignees to prove the commission by competent 
evidence in the first instance; they are bound to prove their 
own title to sue, before the bankrupt can be made a witness 
at all; they cannot patch up their title by his testimony. 
And how did the proceedings prove themselves ? How did 
it appear that they were not the proceedings in some other 
commission against some other person ? All this was as¬ 
sumed, if not proved by the bankrupt/and if proved by 
him, was proved by an incompetent witness. ^ • 

Abbott, C. J.—I am of opinion, that this rule ought to 
be discharged. The bankrupt had obtained his certificate, 
and had released his creditors; he had therefore no possible 
interest in the event of the suit, and he was in my judgment, 
generally speaking, a competent witness. Certainly he was 
not competent to prove any fact which tended to support 
the commission. But what did he prove in this instance ? 
Simply the commissioners* signature to the depositions. 
Now those depositions are by the 49 Geo. 3. c. 121. s. 10, 
made evidence in themselves, without the ordinary common 
law proofs; and therefore as the validity of the commission 
depends, not on the signatures of the commissioners, but 
on the facts which the depositions contain, he really proved 
nothing which involved any question as to the validity of the 
commission. 

Bailey, IIolroyb, and Best, J.’s concurred. 

Rule discharged. 
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Insolvency 
within titc 
meaning of the 
bankrupt laws, 
<loes not mean 
an inability to 
pay twenty 
shillings in the 
ponnil, when 
the afiaii’S of a 
bankrupt shall 
be ultimately 
wound up; but 
a trader is in 
insolvent cir¬ 
cumstances 
when he is not 
in a condition 
lo pay his 
debts'in the 
nsual and or¬ 
dinary course 
nf trade and 
business. 
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Shone and Another, Assignees of J. T. Egli^G a 
Bankrupt, v, Lucas and Another. 

Assumpsit for money paid by the bankrupt to the 
defendants, after an ac| of bankruptcy committed. Plea, 
non nssumpscrunt. At the trial before Abbott, C. J., at the 
Middlesex adjourned Sittings after Michaelmas Term, 18Q2, 
the defence was, tliat the defendants had received the money 
in qticstion in Ihe ordinary course of trade, and without any 
knowledge at the time of receiving it, tliat th6 bankrupt 
was insolvent. The act of bankruptcy relied on was com¬ 
mitted in October, 1820; the commission was dated Glh 
September, 1821 ; and the sums of money sought to be 
recovered were received by the defendants between the be¬ 
ginning of February, 1821, and the date of the commission. 
The bankrupt bad been a tavern-keeper, and the defendants 
were bis wine and spirit merchants, who had supplied him 
from time to time with goods in the way of their trade. 
Upon the evidence adduced at the trial, the verdict was 
found for the defendant, and on shewing cause now against 
a rule nisi for a new trial, the case turned upon the mean¬ 
ing of the word **insolvent** in the statutes concerning 
bankrupts. 

After hearing Scarlett and Chitly for the plaintiffs, and 
Marryatt and V. Richards for the defendants, tlic judgment 
of the Court was delivered by 

AnnoTT, C. J.— Wc are of opinion that the rule for a 
new trial must be made absolute. Tlie action is brought to 
recover back sums of money paid by the bankrupt after an 
act of bankriiptey committed. In order to justify tlie de¬ 
tention of these sums, the defendants must shew that they 
were received in the ordinary course of trade and dealing, 
and without knowledge, at tlic time of receiving them, tliat 
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the bankrupt was insolvent. That brings the case to the 
question as to what is the meaning of the word insolvent, 
in the statutes concerning bankrupts. The case of JBayly 
V. Scofield (a), has decided that insolvency, within the mean¬ 
ing of the bankrupt laws, does not mean an inability to pay 
twenty shillings in the pound when the affairs of the bankrupt 
shall be ultimately wound up, but that a man is in insolvent 
circumstances ''.when he is not in a condition to pay his 
debts in the ordinary course, as persons, carrying on trade 
usually do.” Tliat is decided to be the meaning of the word 
“ insolvent.” Did the defendant know that 4he bankrupt in 
this case was unable to pay according to the ordinary course 
of trade, and as a man carrying on trade ought to pay ? 
We find, tiiat as early as the !28th January, 1821, a bill 
accepted by the bankrupt for 511, 1 Is. is returned unpaid ; 
that on the 17th February, in the same year, another bill 
for lOG/. Qs. Gd. is also returned unpaid; and that on the 
17lh March, a third bill is returned unpaid. The return 
of these bills unpaid, shews that the party was not able, in 
the ordinary manner in which' trade and business is carried 
on, to pay bills which he had accepted. Another part of the 
evidence is, that in January or February, (^he time is left 
uncertain), there was a meeting between one of the defend¬ 
ants and the bankrupt, at the office of an attorney, at which 
the defendant was pressing to have a w'arrant of attorney 
given for money then over due; and a man docs not ask for 
a warrant of attorney, unless he supposes it is necessary to 
enable him at a short notice to take possession of the cflccts 
of his debtor, in order to secure himself against the de¬ 
mands of other creditors. It further appears, that at that 
period, he knew that the bankrupt was embarrassed, for he 
complained that he had not paid according to the usual 
course of credit, as he had promised to pay. This the 
bankrupt seemed to deny, and said, he ought not to press 
liim so much, having previously received money from him to 
the amount of 1300/. The defendant said, he had not paid 

(a) 1 M. 6i S. 33B. 
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him so fuTly as he expected; the bankrupt said he had not 
given the credit he expected; but it is distinctly proved, 
that as early as January or February, 1821, there is a pres¬ 
sure for a warrant of attorney, with a declaration by the 
defendant, that he knows the bankrupt is in embarrassed 
circumstances, and we find that in point of fact a warrant 
of attorney is given on the 26th May, 1821. It seems to 
ns, therefore, that the Jury should have concluded that 
this defendant knew that the bankrupt was insolvent at some 
period befo/e these payments were made; it is unnecessary 
to say precisely at what period, the period not being ascer¬ 
tained, but we are satisfied that upon this ground, and on 
the authority of the case cited, the rule for a new trial must 
be made absolute, but on payment of costs. 


Hulc absolute, on payment of costs. 


Thwnd^jf, 
Jme o. 

tVIivre a per¬ 
son entered a 
tradesman’s 
shop and se¬ 
lected various 
articles, some 
of which he 
marked with a 
pencil, and 
others were 


Baldey and Another v. Parker. 

Assumpsit for goods bargained and sold. At the 
trial before Abbott, C. J. at the London adjourned Sittings 
after last Trinity Term, the case proved on the part of the 
plaintiffs was this:—^Ibe defendant called at the shop of 
the plaintiffs, retail linen drapers, and asked to look at some 
goods ; Various articles w'ere shewn, the prices of which he 


cut from piece 
j;oods, and laid 
aside for him, 
(the whole 
amounting to 
more than 10/.) 
•and desired 
tliem to be sent 
home, and 
when sent, he 
refused to take 
themHeld, 
first, that the 


inquired, and complained of as too high, but be selected 
some pieces of Iris/i linen, upon which he made a pencil 
mark, and wliich he removed from one part of the counter 
to another, lie also selected several handkerchiefs, some 
of which were by his desire and assistance cut off and laid 
separately from the rest. The articles were all selected at 
one interview, which occupied about a quarter of an hour; 


contract was joint; ami second, that there was uo acccptaiica to take the case out 
of the statute of I'riiuds. 
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no one of them amounted to 10/. in value; the value of the 
whole together was about 70/. The defendant, on leaving 
the shop, desired the goods to be sent immediately to his 
house, but declined giving his name. In the afternoon of the 
same day, the goods were sent, according to the defendant’s 
direction, with a bill of parcels amounting to 70/. 11s. 4|r/. 
but without any name, when the defendant, after expressing 
his disappointn\eiit at not seeing* the person with whom he 
dealt in the morning, inquired of the bearer what discount 
would be allowed. He was told that no more than 5l. per 
cent, could be allowed, which he said waa too little, as he 
expected at least SO/, per cent. Ibe bearer of the goods 
not being authorised to make that allowance, and the de¬ 
fendant declining to pay for the goods on any other terms, 
they were taken back to the plaintiff’s shop, and were after¬ 
wards tendered for delivery at the defendant’s house in his 
absence, but were refused to be taken in by liis servant; in 
consequence of which, the present action was brought. Tlio 
Icained Judge being of opinion, on this evidence, first, that 
the contract was joint, and therefore to an amount exceed¬ 
ing 10/., and second, that there had been no delivery and 
acceptance to take the case out of the st.‘>tute of frauds, 
directed a nonsuit, with liberty to the plaintiffs to move 
to enter a verdict. 

Denman, C. S. in Michaelmas Term last, obtained a rule 
nisi accordingly; and now 

* 

Scarlett and E. Lawes, on shewing cause, were stopped 
by the Court. 

Denman and Platt in support of the rule, contended 
that the case was not within the statute of frauds; first, 
because the sale could not be considered as a joint contract, 
inasmuch as each article was purchased at a distinct and 
separate price; and second, supposing the contract to be 
joint, still there was such a delivery and acceptance as took 
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the case out of the statute. They cited Rugg v. Minett (a), 
Emmerson v. Heelis (b), Hodgson v. Le Bret (c), Searle v. 
Reeves (d), Stadt v. Liil (e), Blenkinsop v. Clai/ton{f), 
Chaplin v. Rogers (g), Howe v. Palmer (/*), Anderson v. 
iScoW (i), and Tempest v. Fitzgerald (/c). 


Abbott, C. J.—^We have, on more occasions than one, 
lately given our opinion (/), as to the beneficial provisions of 
this statute, and havp declared it to be our duty so to con¬ 
strue it as to further the manifest object of the legislature, 
which was, the prevention of fraud by mistakes in, or mis¬ 
representation of, the terms of contracts. In the present 
case, it appears from the evidence, that the defendant went 
into the plaintiff's shop, for the purpose of purchasing 
goods, and after being there some time, at last bargained 
for a great many different articles. He enquires the price 
of each, and as to some he chaffers," (to use the expres¬ 
sion of one of the witnesses) for the price; some hand¬ 
kerchiefs are severed from the pieces by his directions, and 
upon some Irish linen, be puts his mark (not his name), 
in order to satisfy his own mind, when the goods shall be 
delivered, that those were the goods he meant to buy. He 
tlien leaves the shop. The first question is, whether this 
was one entire contract for the sale of all the goods so pur¬ 
chased. If we were to hold it was not, Ave should, in a 
great many cases, be entirely defeating this wholesome sta¬ 
tute, and rendering it of no value, for it would be in the 

r 

power of parties in order to evade the statute, where the 
object was to purchase several articles, which, togetlier, 
would amount to more than 10/.. to make a specific bar- 


(a) 11 East, 210. 

{!>) 2 Taunt. 38. 

(c) 1 Campb. 233. 

(d) 2 Esp. 598. 

(«) 9 East, 348. 

(/) 1 J. 15. Moore, 328. 
(X) 1 East, 192. 

(A) .3 11. & A. 331. 


(t) 1 Campb. 235, n. 

\k) 3 15. St A. 680. 

(1) See James v. fencer^ ante, 
vol. i. p. 32. Hanson v. ArmUagtf 
Id. 128. Garbutt v. Watson, Id. 
219. Carter \. Toussaint, Id. 51.5. 
and Price v» Lee, Id. fol. ii. p. 
295. 
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gain for each, so as to defeat the intention of the legislature. 
Looking to the whole of this transaction, my opinion is, 
that it was one entire bargain for all the goods, and conse> 
quently being for a sum exceeding 10/., it is void, unless there 
has been an actual receipt of part of the goods. Then, 
secondly, is this case within the exception ? The words 
of exception in the statute are, ‘'^except the buyer shall 
accept part of the goods so sold, and actually receive the 
same.” It would be difficult to find words in the English 
language, more strongly importing an actual transfer, and 
handing over of the thing from the seller to the buyer, and 
u taking possession on the part of the latter, bias that been 
done in this case i It is true the defendant puts his mark 
upon some articles, but that might merely be for the pur¬ 
pose of identifying them. He goes away and leaves all tiic 
goods behind him. If we were to hold under these cir¬ 
cumstances, that there had been an acceptance to take the 
case out of the statute^ 1 think we should find it difficult to 
say, that if the supposed buyer brought an action of trover 
for these goods, he could not succeed; for to that extent the 
argument must be carried. If this be a complete sale, and 
a delivery of the goods, as effectually as if they had been 
delivered from hand to hand, so as to pass the property in 
thetn, the buyer would have a right to have them without 
paying the price, and might sue the vendor for the value. 
The consequence of such a decision would be highly inju¬ 
rious to persons carrying on trade. It often happens, that 
a person goes into a tradesman’s shop, and makes a bar¬ 
gain for an article which is to be sent to his house, and the 
shopkeeper, in the ordinary course of business (unless he 
means to give credit), takes care to send a bill and receipt, 
and gives directions to the person cariying the goods, not 
to deliver them without receiving the money. Under such 
circumstances, it would be exceedingly injurious to trade, 
to hold, that these acts would have the effect of compelling 
the seller of the goods, to give them over to the buyer, and 
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Thuridat/f 
June 5, 

An order of 
riisi prius, re* 
ferring an ac« 
tion of debt on 
a money bond, 
(where the 
iMue was pay¬ 
ment by a co- 
obligor), and 
aU matters in 
difference to 
an)itration, 
does not re¬ 
quire the ar¬ 
bitrator to di¬ 
rect for what 
sum the ver¬ 
dict shall be 
entered; and 
tlic £ourt re¬ 
fused to set 
aside an award 
directing the 
verdict to be 
entered gene¬ 
rally for the 
plaintiff, on a 
suggestion that 
the arbitrator 
ought to have 
directed for 
what sum 
judgment and 
execution 
should have 
been taken 
out, without 
proof that 
there were 
other matters 
ill difference 
between the 
parties. 
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subject him to an action of trover if he refused. For these 
reasons 1 am of opinion this action cannot be lAaintained. 

Baylev, Holroyd, and Best, J.’s., concurred. 

Rule discharged. 


' Cayme V, Watts. 

X)eBT on* a money bond. Plea, payment by another 
person, party to the bond, and issue thereon. By an order 
of nisi prius, at the last Assizes for Somersetshire, this cause 
and all matters in difference were referred to the arbitration 
of a gentleman at the Bar. Tlie arbitrator, by his award, 
directed a verdict to be entered for the plaintiff generally. 
On a former day a rule nisi was obtained for setting aside 
the award, on the ground that it did, not decide the question 
betw'een the parties, inasmuch as the object of the refer¬ 
ence was, that the arbitrtaor should specifically direct for 
what sum the verdict should be entered, and execution taken 
out, whereas by the award as it stood, it was competent 
to the plaintiff to take out execution for the whole penalty 
of the bond. 

Merewether shewed cause, and Contended, that as the 
order of nisi prius did not contain any specific direction to 
the arbitrator as to the manner in which he was to make his 
award, and as there was nothing before the Court to shew 
that there were any other matters in difference between the 
parties, b(it the issue on the record, his award was conform¬ 
able to the Order of nisi prius, and could not be disturbed. 

Wilde, contrd, urged, that according to the spirit of 
the order of nisi prius, it might reasonably be understood 
by the arbitrator, that his attention was not to be conhned 



TRINITY TERM, FOURTH GEO. IV. 

to the mere issue on the record, but was to decide for what 
sum the defendant was actually liable, for otherwise the lat¬ 
ter might be liable to execution for the whole penalty of 
the bond, although the greater portion of the debt might 
have been paid. Tlie award, therefore, did not settle all 
matters in difference between the parties. 
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Watts. 


Abbott, C. J*.—Looking to the order of nisi prius, and 
to the issue on the record, and having nbthing else before 
us, I think the award is sufficient. This was an action of debt 
for the penalty of the bond, and if the plaintiff recovered a 
verdict, the judgment must have been for the whole penalty. 
The defendant pleaded payment by another person, who w'as 
party to the bond, and that was the only issue. The order 
of nisi prius, is for a reference of this cause, and all mat¬ 
ters in difference, but it does not appear that there were 
any other matters in difference between the parties, or that 
there was any question as to how much remained due on the 
bond. The arbitrator has therefore done right in directing 
that the verdict should stand. 


Bayley, J.—We cannot, without an affidavit, assume 
that there were any other matters in difference between the 
parties except what appeared on the face of the order of 
nisi prius itself. The order does not import that it was at all 
a question between these parties how much was due, or for 
how much the verdict was to be entered. The argument 
urged in support of this rule, is applicable wholly to actions 
of assumpsit, and not to actions of debt on bond (a). 

Best, J., concurred. 

Rule discharged, without costs. 

(a) Jlolrotfd, J., was absent. 


VOL. HI. 
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1823 . 


ThundaUf 

Ji«e6. 

If there is rea¬ 
sonable and 
probable cause 
for coming to 
the Court 
against an at¬ 
torney, al¬ 
though it shall 
turn out that 
there is no ac¬ 
tual foundation 
for imputing 
misconduct to 
him, tlic Court 
will not give 
him his costs 
of the applica¬ 
tion. 


Doe, d. Thwaites v. Roe. 

In this case a rule hud been obtained calling on an attor¬ 
ney to answer the matters of an affidavit. The case was re¬ 
ferred to the Master, who now reported that there was no 
foundation for the application, and no reason for making 
the rule absolute, .but added, that there was reasonable and 
probable cause for coming to the Court. Under these cir¬ 
cumstances, the question was, whether the rule ought to 
be discharged with costs. After hearing 

Curwoodf in support of the motion, and Marryat, contrit. 


Abbott, C. J., said—If an attorney behaves himself 
in such a manner as to excite reasonable ground for think¬ 
ing that he has misconducted himself in his character of 
attorney, although upon investigation it shall turn out that 
there is not sufficient ground for imputing actual miscon¬ 
duct to him, yet that there was sufficient ground for bring¬ 
ing the matter* before the Court, we think we ought not to 
give him costs. 

Rule discharged, without costs. 


Thursday, Draper v. Garratt and Another. 

June a. 

In MSC for not C ASE against the Sheriffs of Middlesex, for takinir in- 

taking suftici- /r • . i , • , . ® 

cut pledges in surucient pledges in a replevin bond. The declaration set 

bond! riie dc. the record in the replevin suit, and averred under a 

sin tbe Jccord, that the plaint was levied at the County Court, 

and averred 

under a videlicet, that the plaint in the County Court, was levied before .4. B. C. 

Ip.*" ^appearing from the record itself, that it was levied before 

£. r. O. and H, :>—Held, no variance. 
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** before A. B. C. and D., (naming them) as suitors of the 1823. 
said Court,” At the trial before Abbott^ C. J., at the M.id- 
dlesex Sittings after last Easter Term, it appeared from the Draper 
record that the plaint was in fact levied before JE. F. G. and Garratt. 
if., upon which it was objected, for the defendants, that this 
was a fatal variance. The learned Judge over-ruled the 
objection, but reserved the point,.with liberty for the de¬ 
fendants to movie to enter a nonsuit. 

Scarlett now moved accordingly, and contended, that the 
variance W'as fatal. It was essential to this*action, that the 
plaintilF should set out the record of the former suit; and 
in doing that, he could not be allowed in any respect to 
alter the language, although he might, if he chose, in some 
parts abridge it. The description of the place, and the 
parties, being stated under a videlicet, would not at all vary 
the effect of it, because it was still necessary that the names 
should be truly set ojit. The rule of law upon this subject 
had been laid down in Bristow v. Wright (a), and had been 
ever since carefully and strictly adhered to by the Courts. 

[liayleij, J. Is there not a very recent case in this Court, in 
which it was held, that in assumpsit for not indemnifying 
bail, an averment that a judgment was recovered against the 
pluintilf in Michaelmas Term, and evidence that the judg¬ 
ment was in Hilary Term, made no variance ?J That is 
Phillips V. Shazo {b)f and certainly was so decided; but that 
cannot govern the present. Here the variance is in setting 
out a record, w'hich is a much more important matter than 
the description of the term in that case. It may have been 
unnecessary for the plaintiff to set out this particular part 
of the record at all, but having undertaken to do it, he was 
bound to do it correctly, and the neglect is fatal to him. 

Webb v. Herne (c), and Whitwell v. Bennett (jil). It is a 
general rule that impertinent matter may be rejected as sur- 

(a) Doug. 642. (c) 1 Bos. & Pnl. ?31. 

{b) 4 B. ifi A. 435. («f) 3 Bos. 6; Pul. 

P 2 
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1823. plusage(a); but if it is relevant it cannot. Here it is relc- 
vant, because the action is actually founded on the record in 
Draper County Court, and the plaintiflF cannot aver against the 

Garratt. record. Suppose the replevin to have been in C. J3., and 
the declaration described it as in S- -R*, this would be a 
material variance. Here the declaration professes to set out 
the whole record, and the plaintift is bound by it. 

Abbott, C. 3.f--Bristow v. IVright is distinguishable 
from the pr^ent case; for there the rent was not laid under 
a videlicet, and no certain or fixed amount of rent was 
stated. When this objection was raised at Nisi Prius, I 
was inclined to yield to it; but I am now of opinion that it 
is without foundation. Undoubtedly, in order to maintain 
this action, it was necessary for the plaintiff to shew by his 
declaration that a plaint had been levied, but it was not 
incumbent on him to name the suitors, lhat part of the 
declaration therefore may be rejected altogether; and there 
was abundant evidence to support the fact that a plaint was 
levied. In Bushy v, Watson (6), a declaration for malici¬ 
ously indicting at the General QLuarier Sessions^ instead of 
the General Sessions, was held to be sufficient; and De 
Grey, C. J., at the conclusion of his judgment, gives a rea¬ 
son for that decision, which is applicable to the present case. 
He says, " As the indictment was cognizable both at the 
Quarter and the General Sessions, we think the insertion 
of the word Quarter was immaterial and merely surplusage. 
Otherwise, had it been cognizable only at a Quarter Ses¬ 
sions.” On the authority of this case, and of Phillips v. 
Shaw, 1 think this is no variance. 

Bayley, J.—The only averment necessary in this case 
was, that a plaint was levied at the next County Court; and 
if that was substantially proved, it was sufficient. Thereat 

of the averment was perfectly immaterial. In Purcell v. 

\ 

(tt) K<ng V. Pippet, 1 T. R. 2S5* 

{,b) 2 Sir W. Bl. 1050. 
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Macnamara (a), which was an action for a malicious prose¬ 
cution, a variance between the day of the plaintiff's acquit¬ 
tal, as laid in the declaration, and stated in the record, was 
held to be immaterial, upon that very principle; and the 
case of Phillips v. Shaw, which I before alluded to, is an¬ 
other authority to the same effect. , 
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Ho-lroyi), J.—The substance of the. plaintiff's allega¬ 
tion was proved in evidence to be true, and, being laid under 
a videlicet, that is sufficient, without provftig the whole. 
The case of Bristow v. Wright cannot govern the present; 
the variance there was in an extremely important particular; 
for it affected both the quality of the rent to be paid, and 
tiic nature of the term to be demised; and an error on 
such a point was material and substantial. But the later 
cases cited by the Court I think govern the present, and to 
them may be added ^udge v. Morganifi), and Pippet v. 
liearmic). 


Brst, J.—I do not quite agree with the distinction which 
was taken in Bristow v. Wright and King v, Pippet (d)\ for 
it appears to me that impertinent and immaterial are syno- 
nimoiis terras. 1 cannot therefore consider the rule respect¬ 
ing variances as depending on sncli a distinction; 1 think 
the safer rule is, that whatever is necessary to be proved, 
must be correctly set out, and no more. In this case, all 
that it was necessary for the plaintiff to prove, was correctly 
.«et out. 

Rule refused. 


(rt) i) Kast, 1 j7. 
(i) 13 Kast, 5ir. 


(c) Ante, vol. i. 266, 
(W) IT. R. 2b j. 
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1823 . 


Fridayt 
June 6. 

Aficr a rule 
granted under 
1 Geo. 4. c. 87, 
in a cause en> 
titled Doe, 
fye. V. Roe,‘* to 
which the te< 
nant in posses¬ 
sion appeared, 
judgment was 
entered up, 
and execution 
taken out 
against the te¬ 
nant by nanu: 
Held, no irre» 
gularity. 


Doe, d. Marquis of Anglesey v. Brown. 

JJEKliMY, last Term, had obtained a rule absolute in 
this case for the defendant to enter into the recognizances 
required by the 1 Geo. 4,. c. 87. within fourteen days from 
the date of the rule, or else the plaintiff to sign final judg¬ 
ment («). In consequence of the defendant’s default judg¬ 
ment was signed accordingly, and 

r 

Manning now moved to set it aside for irregularity, the 
rule for judgment being entitled “Doe, S^c. v. Brown,* 
whereas the original rule had been entitled, us indeed it pro¬ 
perly should be, “ Doe, Sfc, v. Roe.** On this account the 
defendant Brown had treated the whole proceeding as a 
nullity; he had not entered into the recognizance, nor 
attended the meeting > for taxation; but the plaintiff had 
obtained possession of the premises, and had been awarded 
the costs both of the taxation and the rule. These ad¬ 


vantages he was not entitled to as against the present de¬ 
fendant under this rule; for the defendant was no party to 
it, and could not be bound by it. That part of the pro¬ 
ceedings therefore ought to be set aside. 


Per Curiam. —Perhaps the judgment and the second 
rule may have been improperly entitled, though that is by 
no means clear. The language of the statute is, that the 
rule shall be made for entering up judgment for the de¬ 
fendant” generally, not stating against whom, and not stating 
that it is to be against the casual ejector. After the de¬ 
fendant has appeared, the judgment should be against him 
by name. Here the defendant has appeared, and we think 
there is no irregularity. 

Rule refused. 


(ri) Anlf, vul. ii. p, 638. 
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Merrington and Another v. Charles Beckett, 

Gent, one, &c. 


Saturdai/f 
June 7. 


CoMYN had obtained a rule nisi, for the plaintiff to 
sign judgment for want of a plea, on an affidavit that the 
plea was false, and pleaded for dMay. The plaintiff was a 
linen draper, and the defendant an attorney of this Court, 
and the action was brought to recover the amount of 
linen drapery goods supplied by the plaiptift* to the de¬ 
fendant. The plea stated that after the making of the 
promises, &c., the defendant delivered to the plaintiff ten 
pieces of Irish sheeting, ten pieces of Russia sheeting, and 
ten pieces of Holland sheeting, of the value of 20/. in full 
satisfaction, &c.” and “ that the plaintiff accepted the same 
in full satisfaction, &c.” 


It seems ihe 
Court will not 
call on a de¬ 
fendant to ve¬ 
rify, on ailiila- 
vit, a plea 
sworn by the 
plaintiff to be 
talso, nor rc- 
<jiiirc the de¬ 
fendant’s at¬ 
torney to dis¬ 
close the au¬ 
thority by 
which he 
pleads a sham 
pica 


Langsioro shewed cause, and after citing GaitsJdll v. 
Greathead{(i), was stopped by 


Abbott, C. ,1. who said. The effect of this rule is to 
rail on the defendant to say on oath, whether his plea is true 
or false. I have great doubt whether wc arc justified in 
imposing such a task on any defendant, though I think we 
have the power of calling on his attorney to shew by what 
authoiity ho lias put such a plea on the record. But in 
this case the defendant, though an attorney, appears in the 
character of a suitor, and not as an officer of the Court, 
and he is entitled to all the privileges attaching to any other 
suitor. 


Comytiy ill support of the rule. The plea is sworn to 
he false, and there is no reason why the Court should in 
this instance deviate from the rule recently laid down in 
liichley v. Proone (h). « 


(^i) Ante, vol. i. 559. 


(If) Ante, vol. ii. 661. 
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1828. Abbott, C. J,—It is the anxious wish of the Court 
that all proceedings should be so conducted as not to pro- 
^****"**^®* duce any unnecessary vexation or delay to the suitors; but 
C. Bcckbtt. we are equally anxious to avoid any decision which may be 
construed into a precedent for infringing the general rules 
affecting the administration of justice. 1 am fearful that 
might be the result if we were, of our own authority, to 

call on a defendant befoi'ehand to make known his defence 

« 

to an action. I cannot help thinking, that in compelling 
such a disclosure, we should be infringing on the province 
of the Jury,* an^ if we were once to adopt so dangerous a 
course, 1 know not where it would be possible to draw the 
line. We have the authority of Lord Holi, in the case of 
Pierce v. Blake (a), for saying, that where the officers or 
attornies of the Court misconduct themselves, or put any 
deceit upon the Court, or upon the suitors, the Court has 
the power of punishing them. That is the only course, as 
it seems to me, that vve arc justified in taking. 1 think the 
Court will act most discreetly by trying the course which 
1 have suggested, namely, where a plea is sworn to be false, 
to call on the attorney to shew by what authority he has 
])ut it on the record; but to avoid trying the merits of the 
.action on contradictory affidavits by the parties. Under 
this impression, 1 am of opinion that this rule should be 
discharged. 

Bayley, j.—^T he case of Richley v. Proone was de¬ 
cided before my Brother Holroyd and myself only, at the 
Sittings after last Term, and therefore it is proper for me to 
say that the decision was founded precisely on the principle 
now laid down by the Lord Chief Justice, namely, that it 
was the duty of the Court to punish the misconduct of their 
officers, and to protect suitors from an unjust and unneces¬ 
sary waste of time and expence. I am therefore of opinion 
l|iat the Court came to a proper conclusion in that case. 


(a) i Salk. 515. 
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lilthougb, for the reasons now stated, I agree that it will be 
most beneficial to all parties to discharge this rule. 

Holroyd, J. concurred. 


1823. 

Merrimgton 

V, 

C.Bsckett, 


J5est, j. —The inclination of my opinion is, thatRichky 
V. Proone was erroneously decided.^ I think the plea in that 
case should not have been set aside in the first instance, but 
that the attorney should have been calledt upon to state on 
whose authority he pleaded it. 1 quite agree, that in the 
present case we have no right to call on a siritor to state his 
ground of defence; and therefore this rule ought to be 
discharged. ^ 

Rule discharged. 


The case was again mentioned this day, by 


Abbott, C. J., who said, We have deliberated further 
upon this point, and we are of opinion, that the Court has 
no power to demand of a suitor an affidavit that his plea is 
true. We have also considerable dottbt whether the Court 
would be justified in calling on an attorne} to shew by 
whose authority he pleads a dilatory pica, because that 
would in all probability be requiring him to divulge the 
confidential communications of his client. We now wish 
it therefore to be understood, that we lay down no general 
rule on this subject; we think it better for the present, to 
let the practice remain as it is; and we intend at our earliest 
convenience, to consider what mode can be safely adopted 
either by the Court in the exercise of its ow-n jurisdictiop, 
or by recommendation to the legislature for their interference 
to remedy the evils at present complained of. This decision 
will also apply to those cases in which rules have been 
obtained by defendants in error, to set aside the writs of 
error, on the ground that they have been obtained solely for 
delay; and therefore, both in this case and in Winton v« 
Pield, in which a rule nisi has been granted for setting aside 
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1823. a writ of error, the rules must be discharged generally. In 
this latter course, wc act chiefly on the authority of Lord 
MERaijtGTON jn V. Richardson (a), and the reasons there 

C. Beckbtt. given by his Lordship, whom w'e consider as the safest guide 
for our conduct upon so intricate and perplexing a subject. 

Rule discharged, without costs. 

(<0 3 T. R. 78. 


Saturday, 
June 7. 


Hie King v . Israel. 


IndiclincDt for Indictment for perjury, assigned on evidence given 
ed'on'cv^dence the defendant at the trial of an action in the Palace 
f*alaceVourt The defendant having been found guilty before 

described the JbboU, C. J. at the Middlesex adjourned Sittings after last 

Court as “ the ^ 

Court of the Icrm, 


King’s Palace 
AT IVestmins- 
ter," and it ap¬ 
pearing from 
the record of 
tlie trial be¬ 
low, that it 
was called 
“ the Court of 
the King’s Pa¬ 
lace OF IFcsf- 
minster - 


Denman, C. S., on a former day, moved for a rule to 
shew cause why the judgment should not be arrested, or a 
new trial granted, on two grounds, first, for a variance 
between the record and the evidence, in the description of 
the style of the Palace Court; and second, for a misdescrip¬ 
tion of the Jury before whom the cause in the Court below 


riancc/^^'nie indictment alleged, that the 

same indict- evidence on which the perjury was assigned, was given “ in 
that the cause the Court of the Palace, &c. at IVestminster but on pro- 
aUegcT per-*^ diiciug the record of the proceedings, it appeared that the 
jury was com- Court was described as ‘Mhe Court of the Palace, &.c. 
on to be tried OF Westminster V* instead of “at West minster The 

and was then i . i i ^ -r* 

and there duly proper style of the Palace Couit is “ the Court of the Pa- 
, Jury of Uie Westminster J’ It is always so described in its own 

county'," and records, and is so designated in Q3 Geo. 2. c. 27. s. 22, and 
the trial stated, 4G Geo. 3. c. 8G. s. 24, and therefore it should have been 
came^of th^^ described ill the iudictnicnt. The description of the 


nt'i'il.bouihood 

t»t /I ci^ninwiTHeld, that a -tiu* caiive was in fact so tried, and no county being mtn- 
tioiicil 111 tlic itcord, it was no objection. 
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Court of the Palace at Westminster is uncertain, for non 
constat, but there may be several other palaces at West¬ 
minster, Tlie palace op Westminster^ is dehnite and in¬ 
telligible, because it is the aula regia, and that particular 
palace of which Westminster Hall is the hall. The juris¬ 
diction of the Palace Court is limited within a circle of 
twelve miles of J;hc palace, and therefore if the centre of 
its jurisdiction be rendered uncertain, its limits must be¬ 
come doubtful. Upon this point he cited Q Salk, 439. 
10 liep. 3. Black. Com. 76. and Sir B. Morris s History of 
the Palace Court. Then secondly, the indictment averred, 
that the cause in tlib Court below' came on to be tried, and 
was then and there duly tried by a Jury of the county'* 
Now the only county mentioned in the indictment is Middle- 
sex, but several other counties are included in the jurisdic¬ 
tion of the Palace Court, and in point of ftut the Juries 
arc indifferently selected from all those counties. There¬ 
fore on this ground flic defendant is entitled to a new trial. 
To this point he cited Com. Dig. tit. Court (a). 
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The Court took time to consider of the case, and Judg¬ 
ment was now delivered by 


Abbott, C. .J. — \Vc arc of opinion that the defendant 
is not entitled to any thing by his motion. The first objec¬ 
tion is, as to the supposed variance between the record of 
the trial in the Court in which the alleged pcijury took 
^lace, and the present indictment. In the indictment it is 
called ** the Court of the King’s Palace at Westminster-^* 
when the proceedings of the Court were produced, they 
appeared to be the proceedings ** of the Court of the 
King’s Palace of Westminster," This, it is contended, is a 
hrtal variance. Now although the king has more than one 
palace at Westminster, yet he has but one palace at which 
he has a Court. 1 should liave thought that a suificicnt 

(<i) VitU' thr of J)e tVi fy, C. J., in Bushhj v. It'alioii, ‘jSif W. 

fil. roji). 
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tnswer to the objection; but however, the industry of my ^ 
Brother Jiayley has found an act of parliament which puts 
trhis matter out of all doubt. That act is not pYinted in the 
statutes at large. It is the 28 Hen, 8. c. 12. and the title 
of it is, ** An act declaring the limits of the King’s palace 
of f'Vestminster** The act recites, that the King’s palace of 
fVestminster was in utter ruin, and that the King had bouglit 
of the Archbishop of York a mansion, palace, and house; 
and then it provides and enacts, that all the soil, ground, 
and buildings which his Majesty had purchased of the Arch¬ 
bishop of York, and also the soil of the antient palace, 
shall be the King’s own Palace at Westminster, and is from 
thenceforth to be taken, deemed, called, and named the 
King’s Palace at Westminster. Therefore it is quite clear, 
that the King’s Palace of Westminster and at Westminster, 
arc the same. I apprehend that the purchases there alluded 
to were made of Cardinal Wolsey, and that the palace was 
Whitehall, Tlie second objection is, that the indictment 
alleges that the cause in the Court below came on to be tried, 
and was then and there tried by a Jury of the county in due 
mauncr taken and sw'orn for that purpose. Now upon re¬ 
ferring to the record of the Court below, it does not appear, 
certainly, that the cause was tried by a Jury of any county, 
much less that it tvas tried by a Jury of the county of Mid¬ 
dlesex; for the words are, that the Juiy came of the neigh¬ 
bourhood of Westminster.” Therefore, if even all the Jury 
McreMiddlexx men, still they would not be a Juiy of that 
county; but we are of opinion that the words ** of the 
county” may be rejected as surplusage, and then the allega¬ 
tion will stand, ** that the cause came on to be tried by a Jury 
in due manner taken and sworn.” That is the substance of 
the allegation, and it was certainly tried by a Jury in due man¬ 
ner taken and sworn from the ncighbourliood of Westminster. 
Wc tiierefore think, that these supfrosed variances ought not 
to prevail, and that the verdict ought not to be disturbed. 
Certainly at the trial, 1 was disposed to yield to one of the 
objections, but i am ;;,lud I did not, for if iIkjc had been 
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an acquittal, and a subsequent indictment preferred, though 
the variance did not really exist, the defendant might plead 
it in bar, and so far the public justice of the country might 
be defeated. I do not often yield in favor of trifling objec¬ 
tions, upon indictments forperjury, by reason of the serious 
consequences which must follow, if 1 should be mistaken. 

* Rule refused. 


287 

1823. 

Rbx 

V. 

IlRABL. 


Whitelego V, Richards, Gent. (Tn Error.) ^’nWay, 

June 7. 

v^ASE against tfefe defendant, as clerk of the Insolvent 

Debtors Court, for wrongfully, falsely, maliciously, and un- clerk of the 

lawfully making out and issuing an order, purporting to be Debtors' 

an order of the Insolvent Debtors* Court, for the discharge 

forthwith of a person named Strettell Chorlton, who was 

adjudged by the Lancashire Sessions to remain in custody unlawfully 

for two years, at the suit of the plaintiff, whereby {Chorlton OTdcr"^pur- 

having been discharged forthwith accordingly) the plaintiff 

was deprived of the means of recovering the debt and costs that Court, for 

due to him from the prisoner. On demurrer to the dcclara- forthwTtlr'of 

tion, in the Court of Common Pleas, judgment was given j"i,torf S 

for the defendant {«), and error was brought in this Court was, adjudged 
. ° by the Quarter 

on that judgment. Sessions to be 

The case was argued on a former day by Campbell for custody for 

the plaintiff, and Talfourd for the defendant. On the part 

of the plaintiff’, the authorities cited were Com. Dig. tit. plaintiff, with 

Action for Misfeasance, A. 1. For NegUgence, A. 2. For that thelnsol- 

Decdt, A. 6. FiM. N. R 97. C. D. SmiA r. tVwford (i), St’did* nol 

, pronounce any 

(a) Vide 3 Brod. & Bing. 188, where the pleadings arc set out at such order, or 

Icngtii; but there the word maliciously” is omitted. give any au. 

(ft) Lutw. 96. *‘*o"*? to 

defendant to 


write, make out, or issue the same, whereby the prisoner was discharged forthwith, 
and by means whereof plaintiff was injured, and had lost all means ot enforcing pay¬ 
ment of Uie debt and costs due to him from the prisoner. Error being brought on the 
judgment of C. P.Held, that the supposed order of tlie Insolvent Debtors’ Court was 
not to be understood as tlie order of that Court until tet aside, and that the declaration 
was not demurrable for not averring that the supposed order was in fact set aside. 
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Bernardiston v. Some (a), Lam v. Cotton (i), Douglas v. 
Yallop(fi)f Schinotti v. Bumstedid), Harman v. Tappeur* 
den (e)f Slipper v. Mason (J’\ and Cooke v. Champneys (g). 

The Court took time to consider the case, and judg> 
nient was now delivered by 

f 

Abbott, C. J.—^This was a writ of efror on a judgment 
of C. P., in an action on the case. The judgment was in 
favor of the defendant, and the plaintiff below is also plain¬ 
tiff in error. '^Thc declaration alleges in substance, “ that 
defendant being clerk of the Court foi^ relief of insolvent 
debtors, and intending to injure plaintiff, and to cause 
Strettell Chorlton forthwith to be discharged from custody, 
without paying or satisfying the plaintiff’s damages and costs, 
and to deprive him of the means of recovering the same, 
without any authority from the Court for relief of insolvent 
debtors, wrongfully, maliciously, falsely, and unlawfully, 
made out an order, purporting to be an order from the Court 
for relief of insolvent debtors, entitled In the matter of 
the petition of Strettell ChorltoUf a prisoner, in actual cus¬ 
tody in the castle of Lancaslerf seeking the benefit of the 
act, passed for the relief of insolvent debtors,” and directed 
to the keeper or gaoler of the said gaol or castle, and pur¬ 
porting thereby, that the said Court for the relief of insol¬ 
vent debtors, did order that tlic prisoner should be dis¬ 
charged from custody as to the plaintiflj at whose suit the 
prisoner vvas detained in the custody of the said keeper or 
gaoler, whereas in truth, and in fact, the Court for relief of 
insolvent debtors did not at any time pronounce any such 
order, or give any authority to the defendant to write, make 
out, or issue^the same, by means whereof the said order 
being exhibited to the keeper of the said gaol, Strettell 

(а) 2 Lev. 114. 

(б) 1 Salk. ir. 

(c) 2 Burr. 722. 

(d) (j T. U. 64t>. 
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(e) 1 F.ast, ass. 

(/)2 W. Rayni. 738. 
(jg) 2 Stra. 901. 
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Chorlton was thereupon forthwith discharged from custody, ib23. 

■ and suffered and permitted to go at large wheresoever he 
pleased, against the will of the plaintiff; and that Strettell ^**”**'*00 
Chorlton did then and there go from and out of such cus- Hiciiarus. 
tody wheresoever he pleased, the said damages and costs 
then and still being and remaining wholly unsatisfied to the 
plaintiff, by means whereof the pldintiff hath been greatly 
injured, and hath lost all means of enforcing payment from 
Strettell Chorlton of the damages and costs aforesaid.” This 
may be taken as the substance of all the cQunt% in the de¬ 
claration. But it further appears by some of them (to 
which it is not d^pessary to refer with particularity), that 
Chorlton had been brought up before the Justices at the 
Quarter Sessions for Lancashire, and by them atljudged to 
remain in custody for the space of two years, at the suit of 
the plaintiff, before he should be discharged, fn the argu¬ 
ment before us, some authorities were quoted to shew that 
an action on the case *may be maintained against a sheriff’s 
officer for falsity or misconduct in his office, whereby a party 
sustains special damage; and in this case the damage is 
plainly shewn by the loss of the means of enforcing the 
payment of the debt and costs in an action against the gaoler 
or sheriff. It is not necessary to repeat the authorities which 
were quoted, because the general principle is not contro¬ 
verted. But on the part of the defendant it was insisted, 
that the order mentioned in the declaration must, in this 
case, be understood as the act or order of the Court, al¬ 
though the order might not be conformable to the words 
actually pronounced by the Court, and that it should be so 
understood until set aside, and consequently that the action 
could not be maintained without an averment that it had 
been in fact set aside. It is not necessary to consider whe¬ 
ther this consequence would follow ultimately from the pre¬ 
mises, assuming the premises were correct, for we are all of 
opinion that the premises arc incorrect, and we think that 
in this declaration the instrument in question cannot be 
understood to be the act or order of the Court. The in- 
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tentlon of defendant in writing out, making and issuing 
the order, is chaiged to be wrongful and malicious, and 
there is a positive and formal averment of fact, that the 
Court did not pronounce any such order, because the Court 
gave no,, authority to the defendant to write, make out, or 
issue the same. Whether this allegation can or cannot be 
proved, or ip what mariner it can be proved, is quite a dis¬ 
tinct matter, and with which we have no concern at present. 
It is true the instrument is called an order, and purporting 
that the Court did order the discharge of Chorlton ; but 
looking at the whole declaration, and adverting to the allega¬ 
tion which has been introduced, we tjr^hk that the word 
order,** as here used, must be understood to denote the 
form only. Thus the statute 45 Geo. 3. c. 89, against. for¬ 
gery, mentions tlie forging of any deed, will, bond, bills of 
exchange, banknotes, and many other instruments; and the 
legislature must in this statute, and in many others passed on 
the same subject, be understood to mean those instruments 
which are the subjects of forgery, and not such as are in 
form only instruments of the description there mentioned. 
The word ** order” must be understood in the same sense; 
and this is perfectly conformable to tlie common language 
and understanding of mankind. For these reasons we think, 
the judgment should be reversed. 

Judgment reversed. 


1823. 

Wbitelxqo 

V. 

Richards. 


Monday, The KiNO V. The Rev. W. I. JoLLiFFE, Clerk. 

June 9. 

rial custom for I-NFORMApON, in the nature of a quo warranto, 
tlie steward of calling on the defendant to shew by what authority he 
minute the claimed to be mayor of the borough of Peterfield. At 

on^Vhc**court.^ before Burroughs J. at the Winchester Summer As- 

leet at tbe 

election of the mayor of a borough is good in law. 

Twenty years nsage, nncontradicted, is cogent evidence for the jury to presume that 
■nch a cuiton is immemorial. 
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sizes, 1822, the material issue on the record was, whether 
there was in the borough an immemorial custom for the 
steward of the manor to nominate the' Jury, w’ho were to 
serve upon the court leet, at the election of the mayor of 
the boroiigli. 'Hie evidence in support of the custom did. 
not extend beyond the last twenty years, and no evidence 
in contradiction was oft’ered. The learned Judge thought 
that such evidence, uncontradicteef, was cogent to support 
the custom, and that the custom itself, so proved, was good 
ill law; and the Jury found for the defendant. 


1823. 


The Kinc 


V. 

J0U.IFFB. 


Pell, Serjt.«in Michaelmas Term last, obtained a rule 
nisi for a new t?i^^l, or to enter a verdict for the Crown, 
non obstante veredicto, on two grounds, first, that the cus¬ 
tom was not sufficiently proved; and second, that the 
custom itself was bad in law. 


Scarlett, Adam, and C. F. Williams, on shewing cause, 
were desired by the Court to confine their argument to the 
second point, upon which they contended, that by the very 
nature and constitution of the court leet, which was origi¬ 
nally derived from the sheriff’s torn, and in whicii it was the 
duty of the sheriff, as the judge, to nominate the Jury, 
the steward, being the judge of the court leet, stands pre¬ 
cisely in the same situation with relation to that court, as 
the sheriff does to the torn. 11 is duties and responsibilities 
are the same, and he is no more bound to summon the 
Jurors previous to holding the leet, than the sheriff is to 
summon the Jury to the torn. All the resiants are bound, 
and are presumed to he present at the leet, and therefore 
there is no necessity for any previous summons, the steward 
being competent, in this respect, to act both as judge and 
officer, lie is judge to execute the duties incident to the 
office of steward, and officer to nominate the Jury. It is 
true that the bailiff may be the person to summon the Jury, 
but the steward is to nominate the persons who shall be 
summoned. They cited 2 Hen, 4. c. 9. 1 Rich, S. c. 4. 
vor. Ill, Q 
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3jfen.8. c, 12. Morgan*s case (a), Crane v. Holland {h), 
and Com. Dig. tit. Viscount (C. 1.) 

Pellt Seijt.i Gaselee, Coltmatif Merewetherf and Cartetf 

contrS. The supposed analogy between the sheriff's torn 

and the court leet does not apply, because the sheriff is a 

public officer, and has public duties to perform, and a public 

jurisdiction to administer*; whereas the steward of the leet 
• . ' ^ » 

IS a mere private agent, having only a local and personal 

franchise to exercise. But even the sheriff has not, per se, 
authority to nominate the Jury. It is the duty of the steward 
to order his bailiff ** to make a panelin other words, to 
summon a Jury, and the duty of the hdiliff to obey that 
order; and, consequently, that is the only legal mode of 
appointing the Jury. By the common law it is clear from 
many authorities, and from universal practice, that the 
bailiff is the proper person to return the jury process, and 
the custom in this case being contrary to this rule, is 
illegal, and cannot be supported. They cited Viner's Abridg¬ 
ment (c), Grisley*s case(d), Rex v. Bingham (e), 1 Rich. 3. 
c. 4. the Year Book of 7 Hen. 6. b. 12. 13 Edw. 1. c. IS. 
1 Edw. 4. c. 2. 3 Hen, 8. c. 12. 1 Eliz. c. 17; and Hale’s 
Commentary on Fitzh. N. B. 188. C. note c. 2 Hawk. 
1, C. c, 10, s. IS. p.93. fVood V. EovattiJ ), Scrogg’Sf Shep¬ 
pard’s, Kitchin’s, and Jacob’s Court-leety S^c. 

Abbott, C. J.—I am of opinion that this rule ought to 
be discharged. There is no ground for that part of it which 
applies to a new trial, because upon the evidence, uncon¬ 
tradicted and unexplained, the learned Judge did right in 
directing the Jury that the evidence so given was cogent 
ground to warrant them in finding in favour of the custom. 
We must therefore assume, that by the immemorial custom 
of this, court-leet, the steward has been in the habit of 


(«) 8 Mod. 300. 

(&) Cto. Car. 138. 

(c) Vin. Abr. tit. Court leet (j). 


(d) 8 Rep. 38. b. 
(<•) 2 East, .308. 
(/)6T.R.511. 
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pointing out to the bailiff the names of the persons who arc 1823. 
to be summoned to serve on the Jury. It is true that if an 
usage be contrary to the general principles and rules of law, 
however long it may have prevailed, still if it is presented JoiutfE. 
to the attention of a Court of law, it must be declared void. 

We are therefore to see whether there is any thing in this 
usage contrary to the known principles and rules of law. 

I adopt very much what was addressed to us by the de¬ 
fendant’s counsel, as to the ancient practice in the sheriff’s 
torn, and the analogy existing between that court and the 
court lect, namely, that in ancient times all persons attended, 
and were bound to attend the torn without any previous 
summons. In an^nt times many did so attend, and it was 
not until more modern times that the practice obtained for 
the sheriff’s officer to summon the Jury. Here the ques¬ 
tion arises as to the grand inquest, and probably this ancient 
practice existed with respect to that also as to the sheriff’s 
torn. In ancient times the servants of the lord and others 
usually attended the teet, without any special summons for 
that purpose, and the Jury was composed of the persons 
who happened to be in attendance; but if such persons did 
not attend, I see no reason why the steward should not 
give directions to his bailiff to take care that certain persons 
should be in attendance at the court. Some acts of parlia¬ 
ment have been referred to, as being inconsistent with this 
practice. Tlie first is 2 Hen. 4. c. 9; and by that statute 
it appears that a practice had crept in of naming persons 
to the Justices to serve on the Grand Jury, without being 
returned by the sheriff. This was found to be very inconve¬ 
nient, and it was therefore enacted, Tliat no indictment 
shall be made by any such persons, but by inquest of the 
king’s lawful liege people, returned by the sheriffs or bailiffs 
of franchises, without any denomination to the sheriffs or 
bailiffs before made, by any person, of the names which by 
him shall be impaniielled, except it be by the officer of the 
sheriffs or bailiffs sworn and known to make the sameand 

9 0 
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then it describes the qualiheutions of such J urors, aud sub¬ 
jects the sherifl's to u penalty of forty shillings for any ne¬ 
glect of duty in this respect. Suppose then that the bailift 
letunis to the sheriff persons not duly qualified according to 
this statute, vliat is the sheriff to do? Is he to take them, 
and thereby subject himself to the penalty of forty shillings, 
or is he to name other persons properly qualified to serve ? 
1 have no doubt that the proper course for the sheriff to 
adopt, would be to reject the names of unqualified persons, 
and direct the nahies of other persons to be inserted ho 
are quulifiifd. , Allusion has also been made to the 3 lien. 8. 
c. Ii2; ami the mischief there recited is, the untrue de¬ 
meanor of sheriffs and their ministersy^ii the summoning 
persons to serve on the Grand inquest;” to remedy which 
it is enacted, that all panels to be returned, that shall be 
made and put in by every sheriff and their ministers, before 
any Justice of gaol delivery, or Justice of Peace, in their 
open Sessions, shall be reformed by putting to and taking 
out of the names of the persons whitfh so be impanelled by 
every sheriff, and by discretion of the same Justice before 
whom :;uch panels shall be returned: Aud that the same 
Justice and Justices shall command every sheriff and their 
ministers, in his absence, to put other persons in the same 
panel by their directions; and that the same panels so re¬ 
formed by the said Justices be good and lawful.” This is 
an authority given by the legislature to the Justices of gaol 
delivery, or Justices of the Peace, to do what I think the 
sheriff in his torn might have done, to avoid mischief eitjier 
to himself or tlie public. Iii the case of Crane v. Holland 
a wiit of error was brought in K. 13. on a judgment iu 
Northampton; the Court tiicre was held before tlie mayor 
and two bailiffs; the venire facias upon the issue was 
awarded to the two bailiffs to return a Jury before the 
mayor and bailifl's, which being returned, and judgment 
given, error was assigned, “ because the bailiffs, beipgjudges 
of the Court, could not also be officers to whom process 
should be diucted, thtre being no custom that can muintaiu 
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any to be both officer and judge;” but this Court said that 
they might be officers of the Court for one purpose, and 
judges of it for the other, and therefore over-ruled the ob¬ 
jection. A passage was also cited from 0, Ilamk. P. C. c. 10. 
s. 15. p. 93, in which it is said, “ that a sheriff is a judge 
of record, and may impose a fine on all such as are guilty 
of any contempt in tlie face of the Court; also there seems 
to be no doubt but that he may impose what reasonable 
fine he shall think fitting upon a suitor refusing to be sworn, 
or upon a baili/f refusing to make a panel,” Sic. It was 
inferred from this, that in the Sheriffs* Court* it is the duty 
of the bailiff not merely to make out the panel, but to sum¬ 
mon and return theVury. But no such inference can be 
drawn from this passage, because if the sheriff had directed 
the bailiff to make out the panel, and he neglected so to do, 
or had not summoned such persons as he was ordered, the 
sheriff might require liim to put such names into the panel 
as he thought proper, and require that they should be re¬ 
turned. Full effect therefore may be given to these expres¬ 
sions, without construing them in the manner contended for. 
Then if wc go through the other parts of the case, we shall 
find the same principle prevailing. In executing a writ of 
inquiry the sheriff is the judge, and there is no doubt lie 
may name the Jury who arc to assess the damages. We all 
know that he is both judge and officer; he is jiuigc to assess 
the damages, and sheriff’ to summon the Jury. Jii tlie case 
of a re-disseisin tlie same thing takes place. Looking tlicn 
to the whole of this case, can we say that this custom is 
. contrary to any know'u lule of law ? It may be true that the 
common practice is the other way, but tliat does not make 
the custom unlawful. Tiic argument resolves itself into this, 
that because it maif be done in auotiicr form, therefore it 
cannot be lawfully done in this. I'liut is the whole gist of 
the argument; but I think if we w'ere to draw any such 
conclusion, it would neither be conformable to good logic 
ijor sound law. Looking to tlie principle of law, and tlie 
prut lice in vuiious instances, it docs not follow that because 
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this may be lawfully done one way, it must necessarily be 
done in that way. Upon die whole I think there is nothing 
in this custom repugnant to any known rule of law, and 
therefore this rule must be discharged. 


Holroyd, J.(a)-'I see no reason for disturbing the 
verdict in this case. The custom here relied upon does not 
appear to me to be void in law. The more general practice 
undoubtedly is for the bailiff to summon the Jury in the 
first instance; but here an immemorial custom to the con- 
trary has beeiF proved, and there are several authorities in 
support of such a custom, both decided cases and acts of 
parliament, which have already been po^ed out. The case 

of Crane v. Holland seems to me to be decisive of the 

\ 

present case, and 1 tliink in conformity with that case we arc 
bound to hold this custom good in law. 

Best, J Wc are not called upon in the present case to 

decide what is the general law upon this subject. Tlie ques¬ 
tion before us is narrowed to this —** Is this particular cus¬ 
tom good in law, or is it in itself illegal, and therefore void 
There are two circumstances in favor of the custom; first, 
that it is proved to have existed inimemorially; and, second, 
that no case has been cited which shews it to be illegal. 
The general practice undoubtedly has been such as it is 
described by Scroggs and the other writers mentioned; but 
they describe the general practice only, and that cannot 
supersede a particular custom, if the latter be properly 
established. In addition to the evidence of immemorial 
usage, this custom is certainly sup^rorted in express terms 
by the case of Crane v. Holland, It is said that the steward 
is an interested person, and therefore incompetent to ap¬ 
point the Jury; he may perhaps have some very remote in¬ 
terest in selecting some, and excluding others from serving 
on the Jury; but if he were on that account to be held 
incompetent, the same rule would prohibit every judge ap- 
(a) Uityleijf J. was absent. 
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pointed during the pleasure of the crown from imposing a 
fine upon any the greatest offender brought before him. The 
statute \Eliz, c. 17. s. 10. is strongly in favor of this cus¬ 
tom, because it expressly empowers the steward to nominate 
other Jurors in the room of such as may appear to have 
neglected their duty, and it is impossible to conceive that he 
should have power to name the second Jury, if he had not 
as a matter of 'Course authority to name the first. I am of 
opinion that this is a good custom. 

Rule discharged. 


1823 . 

The King 
e. 

JoLUrFB. 


Cattarns V . Player and Wife. Wednesdayf 

_ June tl. 

J N this case husband and wife were arrested on bailable 

process; the wife was discharged on filing common bail, and rested, the 

plaintiff declared against husband the alone. Rule nisi hav- charged out of 

ing been granted for setting aside the declaration for this 
. . nlmg Gommon 

irregularity, haii, and plain¬ 

tiff declares 
against liiis- 

F. Pollock shewed cause, and contended, that the wife *“* 

' ' tieiu, irrcgu. 

being discharged out of the actual custody of the Marshal lar. 


on filing common bail, she was to be treated as no party to 
the proceedings, and therefore that declaring against the 
husband alone w'as no irregularity. 


Chittyy contrd, was stopped. 


Per Curiam. —^I'hc wife is virtually and in the eye of 
the law in custody, though only common bail have been 
filed. She is in Court; and if you arrest two, and declare 
against one only, your proceedings are irregular. 

Rule absolute. 
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IVednesdajff 
June 11. 

General de* 
mnrrer to part 
of a declara¬ 
tion, and plea 
of the general 
issue to the 
rest, must be 
delirered to 
plaintitf's at¬ 
torney, and 
not /Sieii with 
the clerk of 
the papers; 
otherwise a 
nullity. 


Dymock V. Stetens. 

Assumpsit by the indorsee against the drawer of a 
bill of exchange, with the usual common counts. The de¬ 
fendant demurred generally to the first count, and pleaded 
the general issue to all the other counts, but instead of de¬ 
livering he filed the demurrer and general,issue with the 
clerk of the papers, upon wiiich the plaintiff treated the 

proceedings as a nullity, and signed judgment. * 

0 

ISsphiasse, on a former day, obtained a rule nisi to set 
aside the judgment for irregularity, with «idsts. 


Archbold now shewed cause, and contended, that by the 
practice of the Court, a general demurrer should be de¬ 
livered to the plaintiff’s attorney, and not filed with the 
clerk of the papers ; if filed with the clerk of the papers, it 
was a nullity to all intents and purposes. 


The Court, upon consulting witli the cleik of the 
papers, said, that certainly such was the practice. 


Archbold further urged, that by the practice, if a de¬ 
fendant pleads the general issue to part of the declaration, 
and demurs generally to (lie rest, both ilemurrer and general 
issue must be delivered to the plaintiff s atlor^'^y, and not 
filed. 


The Court assented to this ; but it being admitted on 
both sides that the first count of the declaration was.clcarly 
defective, they suggested that it would be better for the de¬ 
fendant that the rule should be discharged without costs, he 
consenting that the plaintiff should amend gratis; but the 
defendant declining this, the 

Rule was made absolute, with costs. 
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SiMsoN and Others v. J. Ingham, Heir, and Taylor 

, ^ , . , ' . , ' fyednetdaSf 

and Others, Devisees of Is. Ingham, deceased. Juaeii. 

Debt on bond. At the execution of a writ of enquiry, Co., 

before Abhott, C. J. at ihe London adjourned Sittings after 

Easier Term, 1822, the amount at ^'hicli the damages were cash account 

to be assessed, was referred to the arbitration of a Gentle- 'i^ndnn bank- 

man at the Bar, who awarded to the plaintiffs the sum of f 

13,845/. 10s. 6d. and a verdict was entered for that amount, transmitting to 

In Mic/iaelmas'l'enn last, a motion was made on the part of monthly state- 

the defendants, to’r^diice the damages to one shilling, when tHa”dehitrand 

the Court ordered the award to be put into a special case, **|e 5 ,yf,Jg 

The following facts were stated on the face of the award: a large ba- 

On the IQth October, 1808, Benjamin and Joshua Ingham, himsolf and 

Bankers, at Huddersfield, executed a bond to P. C. Bruce, ho,*"’ 

G. Sitnson, It. Stephenson, and T. Frecn, their correspond- «^twomonih» 

^ ... ^ aiterwards, 

ing bankers in Londoit, by which they jointly and severally make no alter- 

boupd themselves in the sum of 20,000/. to the obligees, to oJrn books'asT 

remit money for the payment of bills, which the latter keq'rng 7hc”*^ 

should accept, and the re-payment of monc) which the ob- m'cmint, bnt 

ligors should advance, in discounting tite obligors bills, or before. In 

the bills of any otiier persons associated with them in their J,*'on ”y*^is'*** 

business, whether the obligees were or were not associated transmitted to 

• 1 , . f ... ^ 

with any other persons in the same, or any other linn. From the romitry 

the date of tHe bond, until \sXJamianf, 180y, the //«<?- 

dersfield Bank was carried on by the obligors alone, but on 

that day I. Ikin was taken into the firm, and it so continued fnm at the 

time of^ 

until 14th September, 1811, when B. Ingham died. The de;»th. Pur- 

two survivors carried on the bank until January, 1814, ,“’o„{bg 

when J. Ingham died. From the time Ikin became partner counts arc 

^ * transmitted to 

the country 

h.ink, bnt at the end of that time, two separate acoonnts are. sent, one called the old 
aeeount., made np to the death of A., without gfving credit for the money received sinee 
hi.s death, in liquidation of the hnlanees at that lime due from the Arm; and the other 
called the new, comprising the two months, giving credit for the sums rcrcived during 
that period. In an action by C. tf Co. on a joint and several indemnity-bond, given by 
A. Sf U. against the heirs of A., for the balance cine at his deathIli'ld, that C. Sf Co., 
by eontiiMiing their own private account against ^1. ty 8. for two mouths after the deatk 
cf A. as theictofoic, were not estopped from suing his heir.'. 
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xmiil J, Ingham died, the firm was called^. undJ. Ing¬ 
ham Sf Co. The obligees carried on business until Slst De¬ 
cember, 1808, when Stephenson retired. The other three 
continued by themselves until Jst January, 1811, when 
they took in H. Mackenzie, and it was continued by those 
four until the death of J. Ingham. During the latter period 
the firm w'as sometimes called Bruce, Simpson, 8)' Co., and 
sometimes Bruce, Simpson, Freen, Cot, The house of 
/?rMcc Co. was ^ in the habit of sending to the Hitdders- 
Jield Jiaiik, monthly statements of their accounts. The 
last statement sent previous to the death of B. Ingham, 
was for August, 1811, and was sent on^Wth September, in 
that year. The balance then due in fiifour of Bruce 4’ Co., 
was 23,671/. 3s. 2(/. No alteration in the account was made 
in the books of Bruce 4' Co. immediately on the death of 
B. Ingham, but during the residue of September, and part 
of October, the remittances made by the Huddersfield Bank, 
and the payments made by Bruce 4' Co. on their account, 
were entered in continuation of the former account. The 
remittances and payments during that time were nearly equal, 
aiid both far c.\ceeded the balance due at the death of 
B. Ingham ;—and, if by having thus continued the account, 
Bruce 4' Co. are to be considered as having made an elec¬ 
tion from which they were not at liberty to depart, and bound 
to apply the earliest remittances in discharge of the former 
balance; the damages should be only nominal. Before, 
however, any account was transmitted to the Hudder^ield 
Bank, subsequently to that of August, Bruce 4’ Co., in con¬ 
sequence of communication with their solicitor, opened a 
new account in their books, and in that inserted all the 
remittances and payments made subsequently to 4he death 
of B. Ingham, striking them out of the former account, 
and retaining there only the bills for which as before stated 
credit had been given, but which were dishonored; and on 
13th November, 1811, they transmitted to the lludder^ield 
Bank statements of two accounts, each of which, instead 
of coinprising as formerly the trausacliuns of a single niuiith, 
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contained those of two, namely, September and October ; 
no account of September separately having ever been sent. 
From this time the old and new accounts were kept se¬ 
parate in the books of Bruce Sf Co*, the addition to the 
former being little, if any thing, more than the interest at 
the end of every six months, except in Julp, 1813, when 
a transfer was made from the ne\^ account to the old, of 
J5,537h IBs, l6d, which reduced the balance of the old 
to 10,000/. Statements of the two accounts, with the re¬ 
spective letters o \ a and n | a, continued from tune to time 
to be transmitted by Bruce 4r Co. to the Hudder^ield Bank, 
and examined and ticked in the usual manner, except that 
the statement of tli^ old account was only sent half-yearly. 
The Iludder^ld Bank did not appear ever to have objected 
to the accounts being kept separately by Bruce Ss Co., al¬ 
though in their own books they kept one account only. 
Tlie question for the opinion of the Court is, whether the 
arbitrator has propedy assessed the damages ; if the Court 
tliink that he has, the verdict is to stand; if otherwise, the 
damages are to be reduced to one shilling. 

Campbell, for the plaintiffs, contended, that there was no 
pretence for reducing the damages, aiid having cited Man- 
ning v. Western (a), and Cox v. Trap (b), was stopped by 
the Court. 

F. Pollock, for the defendants, contended, that the plaiii- 
tifl's’, continuing the account in an unaltered state, from 
the day of B. Itigltam*s death, till the middle of November, 
was an election by them of the mode in which they chose 
to apply the payments, jand having once made that election, 
they w'cre not afterwards at liberty to deviate from it. The 
present defendants therefore were not liable for the ar¬ 
rears ; the plaintiffs might have discharged those arrears by 
continuing to carry all the payments to it; but they declined 
so doing, and therefore the defendants were in the character 
('i) ‘i Veiu. Cli. C. 60b. {b) Aufe, vql. i. p. 30. 
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of mere sureties for the debts, which might accrue sub¬ 
sequent to the death of Benjamitt. He relied upon C/ary- 
ton*s case (a), and Bodenham v. Purchas (6), as express 
authorities, 

Bayley, J.(c), —^Tlicre are three general rules appli¬ 
cable to cases of this natpre, uhich it is necessary to keep in 
view, first, that ordinarily the party who pays ifi moiieyj has the 
liberty of applying it specifically to w'hichever of tw'o ac¬ 
counts he c|j)iises, either the old, or the new ; second, that 
where he makeS no election, but pays the money in gene¬ 
rally, the party to whom it is paid becomey, entitled to the 
same liberty, unless the exercise of it is^-calculated to work 
injustice; and third, that when two partners arc jointly 
indebted, and one dies, and the survivor keeps on an ac¬ 
count with the creditor, who unites the two accounts, then 
subsequent payments must be applied in liquidation of the 
old debt. In this case, one of the partners dies in Septem- 
her, 1814, and the* survivor continues his transactions with 
the creditors. No statement of accounts is sent to him at 
the end of October ; and if there had been, and if in that 
statement the account had been kept in tiie same form since 
the death, as it had been before it, undoubtedly he vvould 
have been bound to apply all subsequent payments in liqui¬ 
dation of the original joint debt. At the end of November, 
a statement of accounts is sent in, in which the joint ac¬ 
count is made up to the end of September, and after that 
time the accounts are kept separately; as the old, and the 
new. It is contended, in argument, tliat the creditors had 
no rigiit thus to divide the accounts, and that they are 
bound by the entries in their books, to treat the entire ac¬ 
count as one and the same. I, however, am of opinion that 
they are not so concluded by those entries; they were pr- 
vale entries made by themselves, and altogether unknown 
to the survivitig partner of the Huddersfield Bank, and thcre- 

(rt) 1 Mcriv. ^ 72 . (c) .ibbolt, C. J. left Ole Court 

(b) C B. & A. -Id. to go to Ouililhall. 


232 

1823. 

SlMSON 

e. 

laOHAM. 



TRINITY T£RM, FOURTH GEO. IV. 

fore I think they cannot be considered as conclusive against 
the plaintiffs. 1 am not aware that any case has ever gone 
that leiigth, nor can I anticipate so extraordinary a decision, 
in future. Then, as the accounts were kept separately after 
the death of Benjamin^ and as the plaintiffs were not con¬ 
cluded by their private entries unknown to the Hudder^eld 
Bank, the former were still at left to their choice to which 
account they would place these pd^ments. Nor is any in¬ 
justice thereby worked to the heirs of Benjamin Ingham ; 
they were at liberty, and ought to have* inspected the ac¬ 
counts, and then they might have objected Jto the form of 
them. But they do not take this precaution; they make no 
objection to iheV^rm of the accounts, and must be pre¬ 
sumed, therefore, to have acquiesced m it, and in that view 
of the case, the plaintiffs were clearly at liberty to carry 
the payment to the new accounts as they did. 1 am there¬ 
fore of opinion, that the amount of damages was justly 
estitnaled by the arbitrator. 
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Holkoyd, .1., concurred. 

Best, J.—1 think Clayton's case is very distinguishable 
from the present. The principle laid down there went only 
to regulate the mode of payment by the debtor, and not the 
application of the money by the creditor, and therefore does 
not govern the present case. The question here is, “ when 
is the creditor bound to make an application from which he 
cannot afterwards deviate?” Is he concluded by his first 
inclination, or intention ? Certainly not; such a proposition 
would be too strong. Are the first entries he makes in his 
books binding for ever ? certainly not; he may find reason 
to disapprove of, and alter them, and he is at liberty to do 
so, until they are made known to, and approved by, his 
debtor. In this case they were private entries, unknown 
to the defendants; the plaintiffs see reason to alter them, 
and they clearly had the liberty to do so. 

J udgment for the plaintiffs. 
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Tfutrsda^j 
June 12. 

A latitat U 
sued out 
against il., and 
served upon 
B.f who files 
common bail, 
as being , sued 
in the name of 
A., and a dc> 
claration is de> 
livered to him 
which is re¬ 
turned to 
plaintiff’s at¬ 
torney. An 
alias and a 
plurics are 
then severally 
sued out 
against A., and 
be is served 
with the lat¬ 
ter Held, 
that the plu- 
rieswas regu¬ 
larly sued out, 
thougli thc^ 
original writ 
was served 
upon li., and 
a declaration 
delivered to 
the latter. 


Clarke v, Johnson. 

On shewing cause against a rule for setting aside a pluries 
writ of latitat for irregularity, it appeared that the original 
wit was sued out against the defendant Thomas Johnson, 
but was served upon his father John Johnson, Common 
bail was duly filed for John Johnson, sued by the name 
of Thomas Johnson,” and a declaration was delivered against 
*• Thomas Johnson*,” which was returned to the plaintiff’s 
attorney. The^ plaintiff afterwards sued out an alias and a 
pluries against ** Thomas Johnson,” with a copy of the latter 
of which the defendant had been serve^;' and the question 
was, whether the original writ having been served upon 
John, and the declaration delivered to him, any subsequent 
writ in the same action could regularly be founded upon it, 
and served upon the defendant Thomas. 

i 

Bayley, J. (a).r-These proceedings are perfectly regular, 
and the pluries is u proper continuance of the original latitat. 
Thomas was never served with the original writ, but non est 
inventus was returned to it. Then the plaintiff was war¬ 
ranted in suing out the alias upon that, and the pluries upon 
the alias, if the intermediate writ could not be served upon 
Thomas. The name of the defendant was correctly de¬ 
scribed from the first; but the wrong person was served 
with the process. Now the right person has been served, 
and the writ properly describes him. 

Rule discharged (b). 


(a) The only Judge in Court. 

(A) Vide Tom v. VoweU, 7 East, 836, 
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Cc^LEGRAVE, Esq. V, DiAs Santos, Clerk. 

ROVER for certain stoves, grates, goods, and chattels. 
Plea, Not Guilty. At the trial before Abbott, C. J., at the 
Middlesex adjourned Sittings after last Michaelmas Terra, it 
appeared that on 6th August, 18l9i defendant purchased 
from plaintiff, at,a public auction,*a mansion-house, and 
lands, called Downsell Hall, in Essex, for the sum of 
14,220/., and, on SOth December following, completed the 
purchase, and entered into possession. The*principal part 
of the articles in^question were fixtures belonging to the 
house, and were in ir^both at the time of the sale, and when 
the defendant took possession. No mention whatever was 
made of fixtures in the printed particulars of sale, nor was 
any agreement upon the subject of fixtures ever entered into 
between the parties. On 8th July, 1820, the plaintiff’s at¬ 
torney wrote to the defendant’s attorney, making a claim for 
the further sum of 12^/., as and for the value of the^'xtures, 
w'hich was unnoticed till 21st .^Mgwsf, 1821, when there was 
a refusal to deliver, and on 17th October following an inven¬ 
tory of the goods was handed to the defendant’s attorney, 
entitled An inventory of the fixtures in the house and of¬ 
fices ut Downsell Hall,** vAyuAx enumerated all the articles 
sought to be recovered, consisting chiefly of bells and bell- 
pulls, stoves, grates, blinds, shelves, coppers, a water-butt, 
and other articles of the same kind. On 21st June, 1822, 
the defendant’s attorney signed the following written ad¬ 
mission ;— 


1033. 

Tktrtdfig, 
June 12. 
Wlicre a man- 
sion-Iionse was 
sold at public 
auction, witli- 
oiit any stipu. 
lation on tlic 
part of the 
vendor that 
the iixtiires 
were to be 
taken and 
paid for sepa- 
rately, and the 
vendee, who 
had paid the 
piu'cliase-nio- 
ney, entered 
into possession 
under a cun> 
veyance:— 
Held, that the 
fixtures passed 
to the vendee, 
and were not 
the subject of 
trover:—Held 
also, that a 
demand of, 
and refusal to 
deliver, fix¬ 
tures, would 
not entitle the 
vendor to such 
articles left iu 
po.ssession of 
the. vendee, as 
appeared to 
be moveable 
poods and 
chattels. 


** I hereby undertake, on the part of the defendant, to 
admit at the trial of this cause the bare facts of the demand 
on the part of the plaintiff, and refusal on the part of the 
defendant, on the 2.‘ld day of March last, to deliver the 
fixtures specified in the foregoing inventory, without admit¬ 
ting such inventory to be an inventory of the fixtures in the 
house and offices at Downsell Hall, or the right of the plain¬ 
tiff to maintain the present action, and without prejudice to 
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1823. . any otlicr legal objection which the defendant may be en- 
titleci to^take.’' 

^oLacAAA B these facts it was contended for the defendant, that 

Dias Samtos. jI,,, action could not be supported. It was brought to re¬ 
cover the value of jiktureSf which, being part of the free¬ 
hold, had passed, with the premises to which they were 
attached, to the defendant, and could not at any rate be 
recovered in an action*bf trover; and Wynne \. Itighbi/{a) 
was cited. /I'he learned Judge over-ruled the objection, 
and the plaintiff liad a verj^t for 80/., with liberty to the 
defeiidant*^to ipove to enter a nonsuit. 


Gurneyf in Hilary Term last, obtained a rule nisi ac¬ 
cordingly, and 

Marryat and Platt now shewed cause. The question is, 
whether the goods mentioned in the declaration are in their 
nature such as the vendor of a house can recover from the 
vendee, or whether the vendee is by-law entitled to them 
as part of the house, and therefore part of his bargain. 
Some of these articles may indeed be fixtures, strictly speak¬ 
ing, and part of the freehold, but many of them clearly are 
not. '^J'here arc among them stoves, bell-pulls, shelves,and 
water-butts, none of which are permanently attached to the 
house, or can be considered as part of it, and those there¬ 
fore are recoverable in an action of trover. IBayley, J. Is 
that so clear f To whom would such articles pass, to the 
heir, or the executor ?] It is submitted that they would 
pass to the executor. [Best, J. Is nqj Wynne v; Ingleby an 
express decision to the contrary / Has the vendor a right to 
dismantle a house in order to remove such articles ?] They 
are no part of the original building, and therefore might 
have been removed in the first instance, and they are cer- 
tiunly such goods as would be liable to seizure under an 
execution. Ex parte Quincy {h). [Abbott, C. J. Are you 
not precluded by the terms of the demand and refusal/ 

(«) AntP, vol. i. p. 247, (ft) 1 Atk, 477, 
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'Hiey apply exclusively to Jixtures, and fixtures are not the 1823. 
subject of an action of trover.] It would be narrowing the 
admission much within the meaning of the parties, if it 
vrere to be construed as applying exclusively to Jixtures iti Santos 
the strict legal sense of that word. The intention of the 
parties was to admit the fact of a demand and refusal of the 
articles contained in tlie inventory, ^nd therefore in constru> 
ing the admission,it should be taken as if the* wordarti¬ 
cles” had been used instead of the word ** fixtures.” It has 
never yet been decided what spMlies of articles are, and what 
are not, JixtureSf and it would be bearing hard *upon the 
plaintiff to conclude him in this instance by the accidental 
adoption of an eqijivj)cal word, against the plain spirit and 
intent of the parties. The conveyance having been exe¬ 
cuted does not affect this case, nor vary the intention of 
those who are parties to it. It seems clear that the plaintiff 
had no intention to pass these articles as parcel of the free¬ 
hold, and therefore in justice he ought to be paid.thcir value. 

Many of them are undoubtedly moveables in the fair sense 
of the word, and to them therefore trover will strictly and 
properly apply, because the defendant’s detention of them 
is in law a conversion. 

Ownejf and Stores, contrd, were stopped by the Court. 


Abbott, C. J.—I am now perfectly satisfied that the 
plaintiff is not in a situation to iiiaintaiu this action, and 
that judgment of nonsuit ought to be entered. Here is a 
freehold house sold to,the defendant by public auction, and 
the printed particulars and conditions of sale make no men¬ 
tion of the fixtures, or of their being to be taken at a valua¬ 
tion, which is invariably done where the vendor intends to 
claim a right to be allowed an extra sum for the fixtures. 
The rule of law upon this subject, as between the heir and 
the executor, is strict, and well known and understood, al¬ 
though it may be less decisive and defined as between vendor 
and purchaser. But upon what principle is it that fixtures 
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1823. P®S8 to the heir ? Simply this, that they are by law part 
and parcel of the freehold, and 1 cannot see any good reason 
CoLEGRAVB principle, they should not pass to 

Dias Santos, the purchaser under a conveyance of the freehold by the 
vendor. Then for those articles which arc legally fixtures, 
the plaintiff having left them in the house when he conveyed 
it to the defendant, cannot maintain trover, nor can he enter 
to remove them, because such an entry would be a trespass. 
The rule upon this point is clearly laid down in Lee v. 
Jtisdon{a), whiefi case fully governs the present, so far as 
thej^^wm ane concerned. Then it is contended that some 
of the goods are moveables, and that as to them the action 
may be supported. If they had been proved to have been 
such, and if as such they had been demanded and refused, 
the argument would have some w'eight; but there is no 
such evidence, and the demand and refusal are expressly 
confined to fixtures. If there were any moveables in the 
house, they should have been separately demanded as goods 
and chattels, but, upon the present’ evidence, we cannot 
assume the fact. 

Bayley, J.—I think we should be guilty of great in¬ 
justice if we were to allow the plaintiff to retain this ver¬ 
dict. The vendor makes no claim to be paid for fixtures in 
his conditions of sale, and in the absence of any stipula¬ 
tion for such a payment, he has no right either to remove 
the articles themselves, or to be remunerated for them; they 
are part of the original bargain, and as such have already 
been paid for in the purchase-money of the house, of which 
they are parcel. If the plaiutlfl’ now has a claim for the 
value of the fixtures, he has also a right, at his own option, 
to the fixtures themselves; and if so, what is to prevent him 
from entering the house and pulling them down i But to 
give him such a right as that would be to arm him with a 
most unjust and exorbitant power; and after he has once 
conveyed the house, I am clearly of opiniou that he has no 

(a) e Marsli. 495. 
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shadow of title to the fixtures either at law or equity. 
For all that appears before us, these articles are, in the 
legal sense of the word, JhtureSp and for the reasons 1 have 
already given, 1 am of opinion that the present action can¬ 
not be maintained. 


1823. 

COLEGRAVB 

V. 

Dias Santos. 


Best, J. (a)—I take it to be quite clear, that, witliout a 
stipulation for a valuation in the conditions of sale, the 
timber upon land, and the fixtures in a house, would pass 
by a conveyance to the vendee (6). In this case there was 
no such stipulation, and therefore I am of opinion (and cer¬ 
tainly no case ha^ been cited to the contrary) that these arti¬ 
cles passed to the defendant. It is clear that they would 
pass to the heir and to the devisee, and why should they 
not pass to the buyer where a conveyance is executed, and 
possession transferred ? I can sec no reason for excepting 
this case from the general rule. The case of Lee v. Risdou 
decides, that for Jixtures no action will lie; but it is con¬ 
tended, that for moveables trover may be supported. I very 
much doubt that position, generally, but, in the present in¬ 
stance, trover certainly will not lie; for the goods have 
been demanded and refused as fixtures, and not as goods 
and chattels. 

Kule absolute for entering a nonsuit. 

(/i) Ilolreyd, J., WitK absent. 

(4) See CrockJ'oiJ v. Alexander, 1 j Vcs. 138. 
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In the Matter of Thomas Clark, John Sleb Isaac¬ 
son and John Benjamin Brookes. 


The Court 
Mriick two at- 
tornies off the 
roll for know* 
iiigly pcrinitt- 
iii!* HU unqiia* 
lilieil person to 
practice as an 
attorney in 
their names, 
for his own 
profit, con* 
trary to 


j\. RULE having been obtained, calling on Clark and 
Isaacson, two attornies of this Court, to shew cause vthy 
they should not be struck off the roll, for having permitted 
Brookes to practice in their names respectively, as an at¬ 
torney, for his profit, knowing him not to be duly qualified; 
and calling on Brookes to shew cause why lie should not be 
committed to the prison of this Court, pursuant to 22 Geo. 2. 
c, 46. s. 11, the matters alleged in the affidavits on both 


22 iieo, 2 . 
c. 46, ami 
sontcncod the 
unqualified 
person to be 
imprisoned for 
three months 
in the prison 
of the Court. 
The latter 
being pre¬ 
viously a pri¬ 
soner for debt, 
%vas ordered 


sides, were referred to the Master to make his report thereon. 
The Master being now called upofi for his report, stated 
the circumstances which appeared before him in evidence. 
It was alleged, among other circumstances, that for a con¬ 
siderable time Brookes had, under cover of the names of 
Clark and Isaacson successively, practised for his own 
profit, with their knowledge, as an attorney in several causes, 
and particularly iu two of Gale v. Burnel, and Johnson v. 


by the Court 
to be brought 
tip without a 
day-rule, on a 
suggestion 
that he was 
unable to pay 
the exprucu 
of the day- 
rule. 


Gray; that during part of the time, Clark had acted as his 
clerk, receiving a weekly salary of 2/. of which entries were 
made in his account-book ; that after Clark had quitted his 

4l ^ ^ 

employment, Isaacson took possession of the office which 
had been previously occupied by the former, and permitted 
Brookes to practice in his name, &c.; that part of the rule 


against Brookes, called upon hiiii to pay back to the defen¬ 
dant in Johnson v. Gray, a sum of 28/. 13s. obtained from 
her as her costs in that cause, and to deliver up to her a 


warrant of attorney given for further costs in the same cause, 
and to pay the costs of the application; and also to shew 
cause why, in the case of Gale v. Burnel, all the proceed¬ 
ings therein should not be set aside, without costs, &c. 
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Adolphus and Brougham prayed the judgment of the 
Court upon tiie facts disclosed in the Master's report. 

Abbott, C. J. —^The rule in this case embraces several 
particulars. We shall pronounce our opinion upon the 
latter part of it, first, namely, that which calls upon Brookes 
to shew cause why he should not p^ back to the defendant 
in Johnson v. Gray, the sum of 28/. obtained from her as 
her costs in that cause, and to deliver up^the warrant of at¬ 
torney given by her for further costs, and callin«|^ upon him 
to shew cause why the proceedings in Oak v. Burnel 
should not be SQ|t aside, without costs. We are of opinion, 
that that part of tli» rule which applies to the case of John¬ 
son V. Grajff must be made absolute; but we think that 
part of it which seeks to set aside the proceedings in Gak 
V. Burnelf cannot be made absolute without prejudicing the 
plaintiiF, upon whom no blame attaches. The material parts 
of the rule are those which affect the two attornies, upon 
the application to strike them off the roll, and Brookes, upon 
the application that he be committed to the custody of the 
Marshal. By the terms of the statute 22 Geo, 2. c. 4fi. 
s. 11. it is declared, ** that if any sworn attorney or solicitor 
shall i)ennit or suffer his name to be any ways made use of 
upon the account or fur the profit of any unqualified person 
or persons, thereby to enable him or them to appear, act, or 
practice in any respect as an attorney or solicitor, knowing 
him not to be duly qualified, and complaint shall be made 
thereof, in a summary way, to the Court from whence any 
such process issues, and proof made thereof upon oath, to 
the satisfaction of the Court, that such sworn attorney or 
solicitor hath offended therein, as aforesaid, then, and in 
such case, every such attorney or solicitor so offending shall 
be struck off the roll, and be for ever after disabled from 
practising as an attorney or solicitor, and in that case, and 
upon such complaint and proof made as aforesaid, it shall 
be lawful for the said Court to coniniit such unqualified 


1823. 


In re 
Clark 
and Othcfd. 
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1823ft person, so acting or practising, to the prison of the said 
Court, for any term not exceeding one year.” By ihb 

Clask statute, therefore, if the Court is satisfied that what is here 
and Others, mentioned has taken place, it is the duty of the Court to 
strike the attorney off the roll, and to commit the unqua¬ 
lified person to prison. It is our ^iity so to do under the 
terms of this statute; bqt independently of the statute, it is 
equally the duty of the Court to strike an' attorney off the 
roll for misconduct of this description, for if we were to 
suffer a person to remain on the roll, who has so con¬ 
ducted himself/ we should thereby give him a sanction and 
credence with the world, and enable hin\. to defraud and 
impose upon the public. The wordsr of the statute are 
** to the satisfaction of the Court.” 1 disclaim for my¬ 
self any wish to proceed in a case like this, upon mere 
suspicion; but we arc , to ask ourselves this question, 
(which is not unfrequently asked in summing up a case 
for the jury), adverting to the evidence before us, arc our 
own judgments satisfied, are our minds convinced that 
the crime charged has been proved to our satisfaction and 
conviction ? That conviction may arise as ^wcll from col¬ 
lateral circumstances as from direct and positive proof. 
Trying this case by that test, and asking myself this ques¬ 
tion, the only answer that occurs to my conscience is, to 
say that my mind is satisfied and my judgment convinced 
by the circumstances w'hich have been laid before us, that 

each of these persons, first, Clark, and next, Isaacson, has 

_ ^ 

been allowing Brookes to practice in his name as an attorney 
for his benefit. Finding that to be the conviction of my 
mind upon the evidence before me, 1 do not think it neces¬ 
sary to go through in detail, or edinment upon the circum¬ 
stances disclosed on the one side or on the other; but I am 
cleltly of opinion, and I feel myself bound in the discharge 
of my public duty to order that the rule be made absolute 
for striking Thomas Clark and John She Isadcson off the 
roll of attoruies of this Court, aud that John Benjamin 
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Note, lliat Brookes, who had been previously confined 
as a prisoner for debt, was brought up from the King’s Bench 
prison, by an o];dcr of the Court, bn a suggestion that he 

was unable to pay the expence of a day rule. 

• 

(tt) III Hilary Term last, the Court held, upon thj^ stiftute, that an 
attorney who had engapred a certificated conveyancer to conduct his 
b(i$iiicss, and had agreed to allow him one-half tlie profit instead of 
a salary, was liable to struck ofi^ tlie roll, and the conveyancer to be 
committed to the prison of the Court. In rc Jackson and fVood. 
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Brookes be committed to the prison of^this Court for three 
months. 

V 

' The other Judges concurred (a). 


Morris v, Jones. 

Scarlett had obtained a rule nisi for setting aside 
the warrant of attorney, given for securing an annuity, and 
the judgment entered up thereon, on the ground that the 
memorial did not truly set forth the consideration for the 
annuity. The annuity in question, amounting to 1483/. had 
been granted in consideration of the.sum of 11,000/., which 
circumstances were set forth in the memorial; but it ap¬ 
peared, that at the time of granting the annuity, the grantor 
assigned to the grantee, certain policies of insurance on the 
life of the former, which were at that time worth 1100/., 
and it was objected that the annuity deeds were void within 
53 Geo. 3. c. 141. s. 2^for not setting forth this assignment 
in the memorial. 

Copley, S. G. on sliewing cause, was stopped by the 
Court. . 


Friday, 

June 16. 

Where the 
grantor of an 
annuity assign¬ 
ed a policy of 
insurance on 
his own life 
to the grantee, 
whereby the 
latter was en¬ 
abled to insure 
the life of the 
former, at a 
less premium 
than he other¬ 
wise miglit 
have done:>^ 
Held, that 
such assign¬ 
ment was no 
part of the 
consideration, 
and need not 
have been scf 
out in the 
memorial, un¬ 
der 5S Geo. S. 

C. J H • Sa 9 . 

the other re- 


. qiiisites of that 

Scarlett and./. Evans, contra, insisted, that the coiisi- statute having 
deration set forth in the memorial, was not the sole con- 
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sid^tiooi and therefore tlie deeds were void. The policies 
vvhich were ^issigned, were as much part ofiJie consider^** 
tion, as the annuity, and therefore ought Jo have been set 
out. It was material to set forth the assigument, because 
the policies evidently formed part of the consideration. 1'hcy 
enabled the grantee to insme the life of the grantor, at 
a Jess premium than he would be Inquired to pay, if he 
had to commence an insdrance on the life of the grimtor, at 
the time the deeds weie executed. They were, in fact, 
worth 1100/. It ‘was true, if the grantor redeemed, he 
would be entitled to have the policies re-aHigned, but it 
was a rare thing for the grantor of an annuity to redeem. 
The grantogpught to know the precise terms on which the 
annuity is redeemable, because he would otherwise be left 
in great doubt and difficulty unless he has kept a copy of 
the deed, which is rarely done. —Under die 

late statute, it is not necessary to set out the clause of 
redemption (a). Abbott^ C. J. Many things were thought 
necessary to be done, when the 17 Ge(X 3. c. 26, first came 
under the notice of the Couit; but which upop furthejr 
consideration, were not deemed requisite.] It is of import* 
ance that the grantor should know by what n^ns he is to 
* redeem the annuity. Ip this memorial there 4 nothing said 
about the policies of insurance, which it was of the greatest 
impoitance to insert. Suppose the grantor bepame insane, 
how is his committee to know on what teims the annuity is 
redeemal^le ? It might as well be argued, that if a man 
bought a horse and an ass fdr 100 guineas, that he could 
. state the consideration for the purchase of the ass to be 
105/. In this view, and many others which might be men- 
tionedi it is of the greatest conseq^ce that the memorial 
should set out the whole of the consideration whether pe- 
cunim or otherwise. They relied upon Wasburn v. Binh(^b), 
parte Ansel (c]|. 

(o) See Ytm v. Smith, SB. St A. (S) 5 T. p. 473. 

906. (c) 1 Bos. St I’ul. 63. 
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Abbott, C. am of opinion that all the requUitea 
of the annuit/act have been complied with in this case. 
The statute is in (^ne view remedial, and in another penal, 
and although, when the 17 Geo, 3, c. 26, ^which may, for the 
purpose of the present question, be considered the same as 
this), first came under view it was considered remedial only, 
yet in progress of tinil^, the Court at length considered it 
both pdibl and, remedial. The 33 Geo. 3. c. 141. s. 3, 
requires, thaler the memorial shall contain, among other 
things, the pecuniary consideration or considerations for 
granting the afthuity, and the annual sum qr sfliiis to be 
paid, and then follows a schedule, informing persons how 
they may draw up their memorial. The consideration, and 
how paid, is stated thus. ** 100/. paid, in money; 500/. 
paid in notes, of the Governor and Company of the 
Bank of JEngland, ,or other notes or bills of exchange, as 
the case may be.^’ Therefore it is manifest, that it is the 
pecuniary consideration, which is required to be truly set 
out. In the present instance, it is said, that the pecu¬ 
niary consideration is not truly set out, because the sum of 
11,000/. alone was not the consideration, but there was 
in addition, a^ assignment of a life {ralicy. Now, it is 
almost the invariable practice of persons who become the 
grantees of annuities, to insure the lives of the grantors, 
and in regulating the sum which the grantee can afford to 
pay to the grantor, regard is always had to the term of life 
fqr which the annuity shall enduro. That is the point which 
seems to have been regarded here. This policy w'as handed 
over, not as something of present pecuniary value, or as capa¬ 
ble of being sold, or intended to be sold, but merely to enable 
the grantee to insure life of the grantor at a less rate 
than he could have deme if a policy had been to be effected 
at that moment. It would be introducing too much su^lety 
into this act, and imposing great hardships in many instances, 
if we were to hold that such an assignment as this formed 
part of the consideration, and ought to be truly set out. 
If we were to adopt such a construction, we should next be 
called upon, pci haps, to inquire into the state of the health 
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of the particular person, it the time the annuity was grant¬ 
ed, and to set aside the deeds because something was done, 
whereby the life might have been insured at a diflferent rate. 
1 think we cannot set aside the annuity for this objection. 

Bayley, J.—^The act requires that the consideration, 
and the annual sum to be paid, shall be truly set out iii the 
memorial. Here the consideration for the purch^e of the 
annuity was 11,000/., and that is truly set out; but-the 
argument is, thaf this is not the sole consideration. That 
is not a true representation of the case, because the object 
of thp one party was to buy, and the ^other to sell the 
annuity, for 11,0004, which was the sqle consideration. It 
is suggested, that these policies enabled the grantee to 
insure the life of the grantor, at a less premium. That 
may be true, but if he had not been enabled so to do, 
he would have taken care that the sum required to be paid 
annually, would have been larger than 1483/., thereby 
making up to him the increased expehee of insuring. The 
annual payment may be smaller by this means, but unless 
these policies had been assigned, the annuity must have 
been greater. Locking to the deeds themselves, they do not 
misrepresent the transaction, because they shew what it really 
was. I am of opinion, therefore, that in substance all that 
the act requires has been complied with. The money com¬ 
ing out of the pocket of the grantor and grantee, is truly 
stated. In substance, the party was stipulating, not for the 
purchase of a policy^ but of an annuity, and the policy was 
merely a security to repay the principal money if the grantor 
should die. 

UoLBOYD, J.—1 am of the samtf opinion. 1 think the 
sunj^of 11,000/. was truly stated as the sole consideration, 
and Uiat the policy of insurance was merely ancillary to it, 
for when the annuity was to be redeemed, then the policy 
would be returned to the grantor (a). 

Rule discharged. 

(a) licit, J., wab absent. 
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Miller v. Caldwell. 

Assumpsit for a seaman’s wages. Pleas, non as¬ 
sumpsit, and the statute of limitations. At the trial before 
Jbhott, J., at the London adjourned Sittings after last 
Michaelmas Term, it appeared that the defendant was one 
of the owners of the ship New Liverpool, which in Octo¬ 
ber, 1811, was^preparing for a voyage from QuebSc to Nero- 
foundland and back. The plaintiff was hired by the captain 
on the 12th of that^ mouth, as a seaman for that voyage, 
and sailed in the New Liverpool, pursuant to his agreement, 
until the 9th 1812, when she was captured by an 

American privateer. The plaintiff arrived at Qjaebec in 
Jidy, 1813, when he demanded his wages of the owners, 
wiio refused to pay them, on the ground that the voyage 
had not been completed. In March, 1817, the defendant 
paid the mate of the vessel the whole of his wages; on that 
occasion the i^te told him that the plaintiff’s wages were 
unpaid, whichlhe defendant did not deny. In April, 1822, 
the mate called with the plaintiff upon the defendant, then 
being in landon, to demand his wages. The defendant 
then asked the mate if he thought the plaintiff had had any 
money of the captain. The mate replied,' that he had 
only received a month’s advance. The defendant then said, 
** 1 will see my attorney, and tell him to do what is right.” 
The plaintiff’s demand, however, not being paid, the present 
action was brought; and the defendant’s expressions last- 
mentioned were relied |rpon as evidence of an acknowledg¬ 
ment, sufficient to take the case out of the statute of limita¬ 
tions. The learned Judge directed the Jury to find foj^the 
plaintiff, with liberty to the defendant to move for a new 
trial, if the Court should be of opinion that the case was 
not within the statute. 


Saturday, 
June 14 . 

In assumpsit 
for seaman’s 
wages, to 
which the sta* 
tute of limita¬ 
tions was 
pleaded, it was 
proved that 
the defendant 
being applied 
to for pay¬ 
ment, after 
the lapse of 
six years, said 
“I will see my 
attorney, and 
tell him to do 
what is right.” 
Sembk, this 
was not a suffi¬ 
cient acknow¬ 
ledgment to 
take the case 
out of the sta¬ 
tute. 
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Gumey^ in Hilary Term last, obtained a rule nisi, 
accordingly. 

Hatch and Taffourd now shewed cause. Tiiougli the 
21 Jac, 1. c. 10, has been emphatically called a statute of 
repose, yet the slightest acknowledgment of the debt has 
always been held sufficient to bar it, for otherwise great 
hardship might be imposed upon creditors where accident 
had prevented them from claiming their debt in due time. 
Now the defendant’s expressions clearly amount to an ac- 
kiiowledgment«f the debt. He knew in 1817, and then did 
not deny, that the plaintiff’s debt was iinpsyd, and when it is 
demanded in 1822, he says, “I will see my attorney, and 
tell him to do what is right,” having previously enquired 
whether the man had received any money from the captain. 
For what possible purpose could he propose to see his 
attorney, but to know whether he was liable in law, and if 
he found that he was so, to order him to pay the debt ? 
This was at least a conditional proniise to pay, coupled 
with an acknowledgment that something was due, and that 
is sufficient to bar the statute. Heyling v, Hastings (a), 
Bryan v. Horseman {b), Trueman v. Fenton (c), and JAoyd 
V. Maund {d ), But even if the defendant’s language was 
equivocal, either as to the acknowledgment of the debt, or 
as to the promise to pay, still it should have been left to the 
July to judge of its effect, Bicknell v. Keppell{e). 

Gurney and Kaye[ contrd, contended that the cases 
cited did not govern the present; that the defendant’s words 
amounted neither to an acknowledgment of the debt, nor 
to a promise to pay, but were in substance an intimation 
that he should give his attorney instructions to defend the 
plaintiff’s action. They cited Hillings v. Shaw{f), and 
BeaU v. Hind (g), 

(a) 1 Salk. S9. 

(fc) 4 East, 599. 

(,«) L’owp. 544. 

(d) 2 T. R. 762. 


(<) I New R. 20. 
(/) 7 Taunt. 712. 
if) 4 B. & A. 568. 
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Per Curiam. Tlie present case does not range it- 1823. 
self within any of those which have been cited in argu¬ 
ment. Sufficient latitude has already been taken by the Mirusa 
Courts, in construing equivocal langus^e into an express Caldwell. 
acknowledgment of a debt, or a positive promise to pay it. 

We ought not to extend that sort of construction farther, 
which we certainly must do, if we were to hold that the 
defendant’s words in this case were sufficient to raise a new 
assumpsit. The rule for a new trial therefore must be 
made absolute (a). • 

Rule absolute^ on payment Sf costs. 

(a) ^de Atkins v. Tredgoldj ante, p. 300 . 


Dally v. Wolferston. 

Mjrryat, on a former day, obtained a rule, calling 
on the plaintiff to shew cause why the judgment signed, and 
execution taken out on the warrant of attorney given in this 
case should not be set aside under the following circum¬ 
stances :—Plaintiff and defendant had formerly been in co¬ 
partnership in trade, and the partnership being dissolved. 


Mondagf 
June 16 . 

A. and B, liar* 
ing dissolved 
partnership, 
an award was 
made between 
them, by which 

B. was direct- 
cd to pay A. 
a sum certain, 
and to pay se- 


certain differences between them w'ere referred to urbitra- partner¬ 
ship debts. 

tioii. An award was made, by which the defendant, w'ho B. gave a war- 
conliiiucd to carry on the business alone, was directed to ney^for semir- 
pay the plaintiff a sum of money, amounting to about 1400/. ^"varded^wHU 
and also to pay certain partnership debts. In pursuance of a stipulation 
the award, the defendant executed a warrant of attorney, ance, that if 


with a defeazance, stating that he was to pay to the plain- cail^**u*po^o 
tiff the balance due to him under the award, with inte- pay a"y of 

partnership 

debts, he 

should be at liberty to enter up judgment. B. became bankrupt, and A. proved Ids 
private debt under the commission, and received a dividend thereon. A. was after¬ 
wards surd for a partnership debt, and entered into an arrangement with the creditor 
to pay it by instalments, and then entered up judgment, and took out execution on the 
warrant of attorney, before B. had obtained his certificateHeld, that A, was not 
deprived of his remedy by 49 Geo, 3. c. I3t. s. 8. & 14. 



270 


CASES IN THE KINO’S BENCH, 


1823. rest, and also should indemnify plaintiff against the partner- 
ship debts in case they should be demanded of him. These 
debts were scheduled, and the amount, together with the 
WoLTBRSTON. privatc debt due from defendant to plaintiff, was about 
4000/, The warrant of attorney was executed on a 7/. 
stamp; and it was declared, that if the plaintiff should be 
required to pay any of the partnership debts, he should be 
entitled to enter up judgment on the waijant of attorney. 
After the warrant of attorney was given, the defendant be¬ 
came bankrupt, aid the plaintiff proved his private debt 
under the* coiymission, and received a dividend thereon. 
After this, the plaintiff was sued separately on a joint and 
several bond given to the bankers of the firm, for a partner¬ 
ship debt, and a verdict was recovered against him. An 
arrangement was then entered into between him and the 
bankers, by which the latter allowed him to pay the bond 
by instalments, several of which he afterwards paid. It 
was sworn, that the defendant, who had not obtained his 
certificate, was now carrying on considerable business in 
Chichester. The question w'as, whether the execution taken 
out upon the warrant of attorney was valid, quoad the 
partnership debt, for which the plaintiff had been sued. 
Another objection was, as to the sufiiciency of the stamp. 

Long shewed cause, and contended, on the authority of 
Mead V. Braham (a), that the execution was good quoad the 
amount of the partnership debt, for which the plaintiff had 
been sued after the defendant’s bankruptcy. The plaintiff 
clearly had a right to maintain an action against the defendant 
for this debt before the 49 Geo. 3. c. ISl. s. 14., and there 
was nothing in that statute which deprived him of a legal 
remedy against the defendant. The debt for which execution 
was taken out, was very different from that proved under the 
defendant’s commission. That was the private debt; this 
was the joint debt, for which the plaintiff’ was surety, and 
which he could not by possibility prove under the commis- 

(o) 3 M. & S. 91. 
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sion, ill consequence of the forbearance of the obligees of 1823. 
the bond. The defendant had paid no money under the 
bond since the bankruptcy, and it would be extremely hard *^^^*'* 
if the plaintiff had no remedy against him, now that he was WoLFBasToH. 
carrying on a prosperous business. Then, as to the objec¬ 
tion to the stamp, it was true the stamp would not cover 
the whole amount of the debts scheduled in the warrant of 
attorney, but still it would cover sc' much as the plaintiffs 
sought to recover by the execution. 

Marryatf in support of the rule, contended ■ that this 
case was distinguishable from Mead v. Tirahanif because 
there the drawer <>f the bill of exchange, who had become 
liable for the amount, and afterwards sued the acceptor, 
had not proved the debt under the commission. In the 
present case, part of the debt secured by the warrant of 
attorney had been proved by the plaintiff, and he received 
a dividend upon it. As to the debt upon which the plain¬ 
tiff had been sued, li^ must at least be considered as surety 
for the defendant, and therefore it was still competent to 
him by 49 Geo. 3. c. 1£1. s. 8, to prove it under the com¬ 
mission. The proof of the private debt must be considered 
as an election, and consequently, the plaintiff is deprived 
by s. 14. of the same statute, of any remedy at law. But, 
independently of this, the plaintiff’s own conduct with 
respect to the partnership debt, concludes him. The plain¬ 
tiff was surety for the debt due to the bankers, but in con¬ 
sequence of the arrangement entered into with them fur the 
payment of the debt by instalments, he made it his own, 
and so altered the situation of the parties ns to deprive him¬ 
self of any remedy. Then as to the stamp, the whole sum 
secured by the warrant of attorney was more than 3000/., 
the 7/. stamp w'as therefore insufficient, and, consequently, 
the instrument could not be enforced. 

Abbott, C. J. —^Upon the first point, I think there is 
no ground for setting aside the judgment and execution on 
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1823. the warrant of attorney. As to the partnership debt, I think 
the case is not within tlie 49 Geo. 3. c. 121. s. 8, inasmuch 
as no part of that .debt was paid until after the bankruptcy; 

WoLFERSTON. neither do I think the case comes within the 14th section, 
which prohibits a creditor from maintaining an action against 
tlie bankrupt after he has elected to prove his debt under 
the commission, because it is clear that the debt must be 
such as was capable o^ proof at the time the commission 
was sued out. Now here it does not appear that this debt 
was capable of being proved, for, in point of fact, it was 
not due at the time the commission was sued out. As to 
the point respecting the stamp, let the matter go before the 
master, to ascertain how much was actually due to the 
I plaintiff at the time the warrant of attorney was given. 

Bayley, J. —^Tlie question whether proof of a debt 
under the commission would destroy the right of a third 
person to proceed in an action against an uncertiiicated 
bankrupt, was decided in Mead v. B^aham, where it was 
held that it would not. 

Holboyd and Best, J.s concurred. 

Rule discharged. 
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1833. 


Fitzmaurice V, Waugh. 

Debt Oil a Scotch tack, or agreement for a lease, to 
recover the amount of one year’s rent of a salmon fishery 
in Scotland, thereby demised to the defendant. The tack 
in this case was precisely in the same^ terms as that in Car¬ 
negie V. fVaugh(a)t excep^that there the rent was reserved 
payable ** to the said G. F. Carnegie (the plaiutlfif), or to 
any person or persons duly authorized by him to receive the 
same, whereas here it was made payable ‘**10 the said 
James Scott and J^mes Mitchell Nicholson, as tutors dative 
for the said James Scqft Fitzmaurice (the plaintiff), or to 
any other person or persons duly authorized to receive the 
same for behoof of the said J, S, Fitzmaurice, his heirs or 
assigns,” The defendant pleaded the general issue. At 
the trial before Abbott, C. J., at the London adjourned Sit¬ 
tings after last Michaelmas Term, the plaintiff's case was 
confined to evidence cA' the execution of the tack by the 
parties, and of the arrear of rent; no proof was given that 
the plaintiff was a minor at the time when the action was 
brought. It was objected, on the part of the defendant, that 
the action could not be supported, on two grounds; first, 
that as there was no evidence that the plaintiff was of full 
age, it must be presumed that he was still a minor, and 
therefore incapable of suing; and, second, that as the agree¬ 
ment was made by his guardians during his minority, and 
the rent was reserved payable personally to them, he was 
no party to the contract, and had no interest in it, so as to 
entitle him to sue upon it. Thu learned Judge, however, 
was of opinion, that as the defendant had nut shewn the 
plaintiff to be a minor at the time when the action was 
brought, it must be pres'umed that he was then of full age, 
and capable of suing; and that although he was not directly 
a party to the contract, still as it was made in his name, 
(a) Ante, vol. ii. p. 277. 

VOL. tll. S 
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1823. 

FlTZMAUlUCE 

e. 

Waugu. 


and for his benefit, and as the rent was payable to his guar¬ 
dians also in his name, and for his behoof, he was so far a 
party to the contract, and possessed of a legal interest under 
it, as to qualify him to maintain an action upon it. The 
Jury were therefore directed to find a verdict for the plain- 
tilF, with liberty to the defendant to move to enter a non¬ 
suit. 


Chiity, in Ililart/ Term last, moved accordingly, and 
obtained^a rule nisi on both points; and 

Marrygt and JL I. Stephen now shewed cause, and cited 
Gilby V. Copley ifl), Piggot v. Thompson {b), Bell v. Chap¬ 
lin (c), and Bowen v. Morris {d). 

Chilly and J, L. AdSlphus, contrd, relied upon Evans v. 
Cramlinglon{e\ Offleij v. Warde(f), and 2 Inst, 673. 

The Co OUT, in concurrence wilh the direction of the 
Lord Chief Justice at the trial, ruled, first, that it was in¬ 
cumbent on the defendant to shew that the plaintiff* was a 
minor at the time of action brought; and, second, that the 
agreement having been made for the benefit of the plaintiff',^ 
and in his name, by the tutors dative, as his agents, it was 
competent to him to sue in his own name upon the contract, 
and therefore 

Discharged the rule. 

(d) 2 Taunt. 374. 

(c) 1 Vent. 211. 

(/) 1 Lev. 23.’>. 


(a) 3 Lev. 130. 

(t) 3 Bob. 6i Pul. 147. 
(«) Hardr. 321. 
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The King v. The Mayor of Liverpool, in the 
matter of Price. 

PATTESON moved for a certiorari to remove a con¬ 
viction under the Bread Act ^0 Qeo. 3. c. 73. into this 
Court. The dbject of the motion was to determine 
whether s. 5. of that statute virtually incorporated ss. 36 
& 37 of 31 Geo. C. c. 29, by the first of %jhich, the 
certiorari was expressly taken away, and liy the second, 
an appeal was fjiveii to the Sessions, lie contended, that 
although s. 5. of 50iGeo. 3. c. 73, was a general clause of 
reference to 31 Geo. 2. c. 29. 3 Geo. 3. c. 6. and 13 Geo. S. 
c. 62. yet it might be satisfied by incorporating the genc> 
ral, without including the special provisions of those statutes, 
one of which took away the certiorari, and the other gave an 
appeal. If this werc^so, then as the 50 Geo. 3. c. 73, did 
not take away the certiorari, it followed from the general 
rule of construction in cases of this nature, that the party 
convicted was entitled to the writ. He cited Hex- v. Shep¬ 
pard (a), Rex v. The Justices of Sarrei/ (6), Rex v. Dove (c), 
and Kaye’s case {d). 

liollingshed shewed cause in the first instance, and con¬ 
tended, first, that the certiorari was by necessary interpreta¬ 
tion taken away, by 50 Geo. 3. c. 73. s. 5.; and, second, 
that if not taken away, the defendant was entitled to ap¬ 
peal, under 31 Geo. 2. c. 29 . s. 37, and therefore the mo¬ 
tion for a certiorari came too early. lie cited Rex v. Spar¬ 
row (e)f and Rex v. Eaton (/). 

(a) 3 B.& A. 414. («i) AniP, vol. i. 13(j. 

(i) ?! T. R. 510. («.') T. K. lys. 

(c) 3 B.& A.SPti. L9. 
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The Court took time to consider of the case, and judg¬ 
ment was now delivered by 

Abbott, C. J.—Tliis was a motion for a certiorari to 
remove a conviction under 50 Geo. 3. c. 73. It was con¬ 


tended that the writ of certiorari is in effect taken away by 
that statute, and that an appeal is given to the Sessions. 
AVe are all of opinion* that the writ of certiorari is taken 
away, and that an appeal lies to the Sessions. The act in 
<]ucstion is entitled “ An act to alter, explain, and amend, 
the law's ifow iy force respecting the trade of bakers, residing 
out of the city of London, or the liberties thereof, or beyond 
ten miles pf tlie Royal JCicIiange.’* Hie*^ title, therefore, 
.shews that the object of the statute was to alter, explain, 
and amend the laws then in force. It begins by reciting 
the title of an act of 31 Geo. G. c. ilQ ; another of 3 Geo. 3. 
c. G ; and another of 13 Geo. 3. c. GG ; and then it proceeds, 
'* And W’hcreas some of the regulations and provisions con¬ 
tained in lire said several acts have beer found defective, and 
in some respects injurious to the bakers and the public; and 
it is therefore expedient that the same should be altcrrtl 
and amended, and more etfectual provisions made for ascer¬ 
taining the due weight of bread, and for the better observ¬ 


ance of the Lord’s day coUiinonly called Siniday.” The 
former acts, tlicrefore, arc not in terms repealed, c.\cei)t 
so far as they are hereby altered. The first section imposes 
a penalty on bakers for selling bread short of weight; the 
second requires that bakers shall keep weights and scales; 
the third contains a provision against baking on Sunday; 
the fourth contains an exception in favor of the rights and 
liberties of the universities; and then comes the fifth sec¬ 
tion, upon which arises the question whether this or any of 
the other acts is to be construed so as to take away the 
certiorari. The language of it is this :—** That all pow'ers, 
authorities, provisions, directions, penalties, forfeituics, 
clauses, matters and things, contained in the several acts 
now in force, not altered or varied by any of the provisions 
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of this act, as far as the same can be made applicable, and 
can be applied for the carrying into execution the purposes 
of this act, shall be used, exercised, and put in execution, 
for enforcing the regulations, ixrovisioiis, and directions of 
this act, in such and the same manner, as if the same were 
herein contained, and were atlai*gc re-enacted and made part 
of this act^ and the penalties by this act inflicted shall be 
recovered and applied in like manner as the penalties by the 
said several other acts inflicted, are directed to be recovered 
and ajiplicd.” The question therefore turns upon ^he effect 
of tliis fifth section, founded as it is on othtfr acts, which 
it notices as beayng on the same subject. Now a general, 
and, I must say, an iinportant question is raised upon this 
motion. It is perfectly clear, tliat according to the general 
rules and principles of law, a cciliorari issues from this 
Court, unless some act of parliament has taken it away in 
express terms. So on the other hand an appeal to the 
Sessions against a conviction of Magistrates, does not lie 
unless the act of pailiament gives it. Tiicsc two general 
principles arc now clearly established. The question there¬ 
fore turns entirely upon the construction of this section. 
The clause itself is not altogether free from ambiguity. 
Construing the statute as a repeal of the recited acts of 
pailiamcnt as to those purposes for which it was passed, 
ue see that it makes alterations it||Soine clauses of the pre¬ 
vious acts, and amends others, but it does not make any 
alteration ns to what had been previously established by 
.T1 (m€ 0 . *2. c. CQ. ss. ;]() & 37f which give the appeal, and 
take away the certiorari. VVe are therefore of opinion, and 
feel ourselves called upen to say upon the whole, that al¬ 
though some obscurity exists in this particular section by the 
introduction of too many words, yet that it was the inten¬ 
tion of the legislatuie to leave the provisions of the former 
acts, as they regard the appeal and certiorari, in full force; 
and consequently that the appeal still lies, and the certiorari 
is taken away. VVe are of opinion therefore that the party 
appl)ing must lake nothing by his motion. 
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Uule refused. 
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182;3. 

Tuesday, Muruay, i\dininistrator of William Murray, de- 

ceased, v. Earl Stair. 


death of A." 
wlio was 
named in the 
condition, 

“ and LMitil 
ccitain secnii- 
ties were re¬ 
turned to the 
ol)li<'or 
Held, that it 
•was for the 


Where a bond, Debt on a bond in ^jie common form, dated 3d Noveni- 
•the usual form* bcr, 1813. The defendant craved oyer and set out the bond, 
livcrcd"fh 3 r^^' which the defeiidanf, in the name of .^. W. II. Dalrym- 
inntnaj sigrcc- became bound to William Murray, the intestate, 

thcobligopind ill the penal sum of 4000/., to be paid to the intestate or 
the ^liaiHls”of J”® attorney, executors, &c., the condition of which was, 

illg witimss**' ” bounden J. W. II. Dalrymple, his 

there to remain heirs, &c. shall and do, within six calendar inoiitlis next 

after the decease of his kinsman .Tohn Dah'ymple, Earl, 

Viscount, and Baron of Stair, and Baron Dalr^mple, of 

Nt'Tcliston and Straurarcer, of the kingdom of Scotland, well 

and truly pay, or cause to be paid unto the said William 

Murray, his executors, &,c. the sum of 2000/. of lawful 

money of Great Britain, together with'ititercst for the same, 

without any deduction or abatement whatsoever, then the 

mliii* whether" obligation shall be void and of no effect, otherwise it 

the bond was lenmin bi full force and virtue. The defendant then 

ilclivercd as 

an escrow or pleaded, that on the day of the date of the bond, he had 

”*A bond'exo- delivered the same to one William Saunders, the subscribing 

usual formali- witness thereto, merely a| an escrow, on condition that it 

tics, may ope- should remain in the hands of the latter until the decease of 

rate as a deed , , ^ . , , , i ■ , i 

ill pra’sciiii. Lord Stair, and tuut then and then only it should be de* 

limo^of cLcii- iivered to W. Murray;^ that the bond accordingly rciHained 

expnJsiv*^ in Saunders’s possession until the 10th March, 1819, (before 

sign ed, tliai it the death of Lord Stair,) when lie wrongfully parted with it, 

cir 3 ct”uiit'il a thereby it wrongfully came into the hands of W. Mur- 

has' iuippeucd defendant saith it is not bis deed in manner 

Where the and form as the plaintiff bath allciicd. Secoiidlv, die dc- 

obligor »»1 a ^ “ 

post obit bond craves oyer thereof, and sets out tlv. condition, it is not neccs«ary for 
the ohligfi: to aier the death of the person at whose decease the money is to become 
payai)!’. 

A bond crindiliouod for the payment of iioiio/. by to 71. six calendar mmlhs next 
,njli'r the din'.li ot t'., k. not within U & U IV. 3. c. 11. s. 3. requiring 
bi( iK lies. 

it sleihs that fBeli a bond is within 4 A. j Ann. c. 1 j. 


the suggestion of 
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fcndant pleaded that the bond was delivered as an escrow, 
on condition that it should be delivered to fV. Murrain, in 
case two promissory notes for 1000/. each, then outstanding, 
should be delivered up to Saunders to be cancelled; and 
averring that the notes had not been delivered up to Sau7i~ 
tiers for that purpose. On thc^ pleas issue was joined. 
At the trial before Abbott, C. J. at the Middlesex Sittings 
after last !ZVb«‘/y«Terin, it appeared *n evidence, that at the 
time the bond was executed, the plaintiff’s intestate held 
two of the defendant’s promissory note^ for 1000/. each, 
which he threatened to enforce. To prevent tins, the de¬ 
fendant propos^ to execute the bond in question, but ex¬ 
pressed a wish that it should not go into the money market 
until after the death of Lord Stair, lest the latter should 
come to the knowledge of the fact pf his having executed 
such a bond, which might operate to his prejudice. The 
intestate accordingly agreed to take the bond on these terms. 
Mr. Saundersf the subscribing witnes|, was the defendant’s 
attorney, and having prepared the bond, it was executed in 
the usual manner. At the time of the execution, it was 
agreed between the intestate and the defendant, that the 
bond sliould remain in Mr. Saunders’s hands until the death of 
Lord Stair, and that it should not be delivered to the intestate 
until he returned the defendant’s promissory notes. This last 
was an express stipulation on th(^ part of the defendant, and 
he declared that he w'ould not have executed the bond on 
any other condition. It further appeared, that in the year 
1812, M.r. Sawiders had been surety for Mrs. ilfnrrrty the 
intestate’s wife, on the occasion of her taking out letters of 
adniinistratioii to an cstrte in which she was interested ; and 
being anxious fur some indemnity, he kept the bond in 
question, partly for the purpose of protecting himself against 
personal consequences in that transaction. A few weeks 
after the bond had been executed, the intestate informed 
]NTr. Sawiders that !Mrs. Blurray hjid misappropriated some 
money belonging to the estate to wliich siie had adniinis- 
tere«l, but reiniuiled liiin that ho u as safe against any con- 
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seqv^ences which mi^t follow, because he had Lord Stair's 
bond in his possession. In June, 1821, defendant’s kins¬ 
man died, when the defendant succeeded to the title of 
Lord Stair. At the intestate’s request, however, Mr. Saun¬ 
ders had in the early part of 1819, delivered over to him 
the bond for the purpose of depositing it with his woollen 
draper, as a security for a debt which he owed for goods 
supplied to him in ^his business of ar tailor. It was 
not disputed that the bond was executed by the de¬ 
fendant on the express condition that it was to remain in 
Mr. Sauftders'fi hands until the death of the defendant’s 
kinsman, and until the notes W'ere returned. The notes 
were not hi fact returned before action brought. It was 
contended on this evidence, that the action could not be 
maintained, because it was the manifest intention of all the 
parties, that the bond was not to take effect until the death 
of Lord Stair, and therefore having been delivered merely 
as an escrow, and nq^ as a deed, it was not available in the 
hands of the plaintiff. In support of 'the objection, John¬ 
son V. Baker (a) was referred to. The learned Judge said 
he w'ould save the point, and the plaintiff had a verdict with 
liberty to the defendant to move for a nonsuit. 

In Michaelmas Term, a rule nisi to enter a nonsuit was 
obtained accordingly; and in Easter Term the question was 
argued by Copley, S. G. Gurney, and Comyn, for the plain¬ 
tiff, and Scarlett, Marryat, and E. Lawes, for the defend¬ 
ant. Sheppard's Touchstone, 58; Fin. Abr, tit. Fait, M.; 
and Co. Lit. 36, were cited. 

The Court on that occasion were of opinion that the 
case ought to go to a second trial, in order that it might be 
presented to the Jury as a question of fact upon the whole 
evidence, whether the bond was delivered to Saunders upon 
the express condition that it was not to operate as a deed 


(a) 4 B. & A. 440. 



trinity term, fourth geo. IV. 

until tiie death of the then Earl Stair, and then only on the 
express condition, that the promissory notes were to be 
returned to the defendant. 

Earl Stahl, 

At the Sittings after last Easter Term, the case was again 
tried before Abbott, C.3., and<^ nearly the same evidence 
having been given, the Jury, under |iis Lordship’s directions, 
were of opinion that the bond was delivered by the defend¬ 
ant, not as an escrow, but as a present binding obligation, 
and intended to be binding from the moment of delivery, 
and therefore they found for the plaintiff. * 

E. Lames on a fpnner day in this Term moved for a rule 
nisi to arrest the judgment, on the ground, first, that no 
breach of the bond had been as^giied on the record by 
way of suggestion or otherwise, in compliance with the sta¬ 
tute 8 & 9 PF. S. c. 11. s. 8. lie insisted that this was not 
to be considered as a mere post o§it bond, and therefore 
not within 4 Ann. c. 76. Tlie principle to be collected 
from the cases decided upon these statutes, was, that where 
the money does not appear to be payable upon the face of 
the condition at a time certain, a breach must be assigned. 

Secondly, there was no allegation as to the time when the 
late Eaii Stair died, which he contended was necessary. 

The Court granted a rule nisi on the first point; but 
as to the second, said that an averment as to the death of 
the late Lord Stair was unnecessary, because if that event 
had not happened, it was competent to the defendaii| to 
plead it as matter of defence; and having omitted to do so, 
the plaintiff was not bound to prove the fact (a). 

Comt/n, now shewed cause, and contended, that this being 
a post obit bond, it was provided for by 4 Ann, c. 16, and 
consequently no breach need be suggested under the statute 

(a) Scr Meredith v. Atlajn, 1 Salk. 138, 'and Lockey t. Durby^ 1 Lil. 

103. 
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SSiQfV.S. c. 11. s. 8. (a). It has been long settled, 
that the statute of William does not extend to post obit 
bonds, Mr. Tidd in his Practice enumerates the cases 
which have been held within the statute, as a bond condi¬ 
tioned for the payment of an annuity, or of money by in¬ 
stalments ; or a bond conditioned to perform an award, &c. 
but he expressly observes that the provisions of this statute 
do not extend to post obit bonds, or other bonds condi¬ 
tioned for the payment of moneyf w'hich arc provided for 
by the statute of Ann. ; nor to bail bonds given to the I^ord 
Chancellor by tlic petitioning creditor iTor a commission of 
bankrupt under 5 Geo. 2. c. 30. s. 23, &c. (6). This is 
cleaily a post obit bond, being payable^six montlis after the 
death of the late Earl Stair ^ and falls within the rule of 
practice so established. The case of fVardell v. I'ermor (c) 
was an action on a post obit bond, and the reporter observes 
in a note, There was a suggestion in this case under 
SScOW.3. c. 11. but^t was considered quite superfluous.” 
But Cardoza v. Jlardy (d) is an authority expressly in point. 
That was an action against executors on a money bond given 
by their testator, conditioned for making it void on payment 
of a certain sum at a future day, or within one month after 
the death of the testator, whichever should first happen, 
and it was held unnecessary to suggest breaches under this 
statute. In the present case it was quite unnecessary to 
f-iiggcst any breach, first because the sum specified in the 
bund is certain, and second, because the time at which it 
is payable is matter of mere computation. 


Scarlett, Marryat, and IL Lazees, contra. This case is 
nut within the statute of Ann., and the only question is, 
whether it docs not come more properly under the provisions 
of ilic statute of IVilliam, and thereby require the suggestion 

in) I’y wliicli it is enacted, ‘‘ that the plaintift' may asisipn as many 
in all actions upon bonds, or on i)rc‘dchos as he shall think fit.” 
a'.iN penal snin for noii'perfoim* (ft) Tidil, 601. 
iiiice ol any ro\cuants or af;ic.e- (c) 2 (’,aiiiph. N. P. C. C8j. 
incHls in any deed or XMitiiij', (%) ‘i.f. l». Stoole, "aO. 
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of a breach. It is true that the latter statute has been held 
not to apply to post obit bonds, but that is upon the prin¬ 
ciple that a post obit bond is payable on a day certain. 
Here, however, the bond does not appear to be payable on 
a day certain, and therefore it was necessary to suggest a 
breach, by alleging that the contingency on which it was to 
become payable had happened, and the time when it hap¬ 
pened, so as to make the time of payment certain. The case 
of Cardozo v. Hardy is distinguishable from this, because in 
that there was an alternative which rendered tlie time of 
payment certain. The condition was payment of the money 
at a future day, or within one month after the obligor’s 
decease. So that hi that case the day of payment could 
not extend beyond pie period limited in the condition, and 
therefore the bond was within the. principle, and the very 
words of the statute of Ann., which gives the Court an 
equitable jurisdiction. In this casejthe bond was not pay¬ 
able at a day certaip, and consequently the suggestion of a 
breach \vas necessary. The language of William 3 is com¬ 
pulsory, and if this be a bond within that statute, it is quite 
clear that a breach should have been suggested. They cited 
Drage v. Brand (a), 5 Rep. 17. b, Baldee v. Elers (h), 
Welch V. Ireland (c). Ex parte Winchester, mentioned in 
Ex parte Groome (d), Willie v. Walker (e), Middleton v. 
Bryan (/), Smith v. Broomhead (g), Kellier v. Franklin (/<), 
Walcot V. Goulding (i), and Willoughby v. Swinton (/:). 


28 S 
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Abbott, C. J.— The words of 8 Sc 9 W. 3. c. 11. s. 8. 
are certainly very comprehensive, and arc somewhat obsipure, 
but 1 am of opinion that this bond is not within thpir opera¬ 
tion. Two classes of cases have been decided on this 
statute, one by which it is now established, that annuity 
bonds, or bonds conditioned for the payment of money by 
iubtalnicnts, arc, and the other that bonds conditioned for 

(a) 2 Wils. 377'. (/) 3 M. & S. 133. 

(fc) 3 T. K. 250. (ir) 7 T. U. .300. 

{c) 6 Ktisl, 612. H (h) 1 Stark. N. 1*. C. 2'Jl. 

(rf)lA!k. 113. ti) 8T. K. 126. 

2 o21. tii) 6 East, 5.50. 
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the payment of a certain sum on a certain day, are not, 
within the statute. The first are undoubtedly within it, 
because the statute directs, that the judgment shall stand 
as a security for future breaches, which, before the statute 
passed, I apprehend, even a court of equity could not have 
directed. The reason why a bond conditioned for the pay¬ 
ment of money by a certain day, has been held not within 
the statute, is, that there* is nothing for the obligee to do but 
to sit down and compute how much he ought to receive. 
In such cases the nitcrvention of a Jury is not requisite to 
compute pnncipal and interest, nor i^ there any necessity for 
resorting to a Court of Dqiiity. This bond, is conditioned 
for tlie payment of a single sum ccrtaiij, and the judgment 
upon it will have the effect only of giving the party his right 
to e.xecution for that sum, and until it is paid the judgment 
will remain in full force. But it is said that this is distin¬ 
guishable from the case of a bond conditioned for the pay¬ 
ment of money on a day mentioned in the condition, because 
here the day of payment is not mentionefl, and therefore the 
tlav is uncertain. The only uncertainty is, as to the day when 
the death of the party on whose decease it is to take effect, 
shall take place; but when that is once ascertained, all diffi- 
ciillv is removed. The matter is easily deducible to certainty 
by computation. So that this is simply the case of a post 
obit bond conditioned for the payment of the money therein 
mentioned. But it is argued that this bond is not within 
c. K). We arc not called upon to decide that ques¬ 
tion ; but 1 cannot forbear observing, that I see no reason 
for saying that the colidition of a bond of this description is 
not within the statute. The authority against it is the dictum 
of iMt^lIardtokhe in Ex parte Winchester («), but I think 
the observations of Lord Mansjield, in Wylie v. Wilkes (6), 
upon that dictum, arc very important. The dictum alluded 
to, is, that the words “ at a day or place certain'' arc mate¬ 
rial words in the statute, and that bonds not given tor the 
payment of a lessor sum at a day or place certain, arc not 
U) ) Aik. uu. 'i 
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ivitliiii it; but Lord observes, I hardly tliink 1823. 

Lord Hardwicke would have considered those words as suffi- 

cient to take a case out of the statute, which is clearly Muhray 

within the reason and meaning of it, if it had not been to Stair. 

give the party the advantage of the equitable subtlety, by 

which he was entitled to prove under the commi^ion/’ but 

liOrd Man^eld does not express his own approbation of 

that doctrine. If we read the words of 4 jimi. c. 16. 

1 cannot help thinking, that this case comes within their 
operation. The statute provides for two .things; first, that 
payment before action brought shall be good in a certain 
event, which at common law it would not be, wlielher it 
was or was not 9 bond within the B Sa 9 W. 3.; and second, 
that if the party has clipped the day of payment he may be 
relieved by paying the money into Court, and may plead such 
payment in bar of the action. Section 12, says, “ that 
where an action of debt is brought upon any bond which 
hath a condition or defeazance to make void the same, upon 
payment of a lcsse( sum at a day or place certain, if the 
obligor have before the action brought paid to the obligee 
the principal and interest due by the defeazance or condition 
of such bond, though such payment was not made strictly 
according to the condition or defeazance, yet it shall and 
may nevertheless be pleaded in bar of such action, and shall 
be as eflectual a bar thereof as if the money had been paid 
at the day and place according to the condition or defeu' 
zunce, and had been so pleaded.” The next section de¬ 
clares, that if at any time, pending an action upon any 
such bond, with a penalty, the defendant shall bring into the 
Court where the action shall be depending, all the principal 
money and interest due on such bond, and also all such costs 
as have been expended in any suit or suits in law or equity 
upon such bond, the said money so brought in, shall be 
deemed and taken to be in full satisfaction and discharge of 
the said bond, and the court shall and may give judgment 
to discharge every such defendant of and from the same ac¬ 
cordingly.” What is meant by payment “ of a lesser sum 
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at a day certain”? It means payment on a day certain. May 
not that be satisfied by saying that the day is certain, if it 
can be made so by means of something that is to happen ? 
It clearly may be ifiade certain or become certain by some¬ 
thing which shall happen after the execution of the bond, 
though it (fees not appeal' on the face of it. Suppose in the 
present instance the principal and interest had been tendered 
to the obligee at the end of seven months, before action 
brought, and then he had pleaded the tender, I think that if 
the question had 'been presented to the minds of the Court 
in that ^tate o£ pleading, they would have hesitated long 
indeed before they said that the bond was not within the 
statute, and that the party should be obliged to go on with 
his action, and compel the defendant to pay all the costs, 
because he had not paid the money on the very day it was 
due, though there was no dispute about the sum. It seems 
to me therefore that this bond is not within the statute of 
William, and consequently this rule must be discharged, 
though there be no suggestion of a breach. 

Bay LEY, J. was of the same opinion, and said that 
Cardoio v. Hardy (n) was an authority in point. It was 
unnecessary to suggest any breach in this case, because the 
day of payment was capable of being made certain by mere 
computation, and therefore the case was not within William S. 

Holboyd, J. concurred^ 

* 

Best, J. thought the practice was completely settled by 
the cases cited in Mr. Tidd*s excellent book; and Cardozo v. 
Hardy 'Was an express authority for deciding that no breach 
need have been suggested in this case. 


Rule discharged. 


(a) 2 J. B. Moore, 220. 
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JL HIS was an action on the case for a nuisance. The Lcaseofa^^ar. 

declaration stated, that the plaintiff was possessed of a groumi de 

messuage or dwelling-house, and that by reason'of his pos- »cnbcdtUci»rc- 

o Of j r intscs as abiit- 

session thereof, he was entitled to a right of way thereto, ting on “ an 

... • , ^ , intended way 

from a common highway, to pass and repass on foot and on of thirty feet 

horseback, and with cattle, carts, and carriages; and that was^liorthen 

the defendant obstructed such way by erecting a wall thereon. V®.®' 

Plea, not guilty. ' < • the premUcs, 

At the trial before Abbott, C. J. at the Middlesex ad- them* 'arabut- 

journed Sittings affpr last Term, it appeared in J,"tended way,” 

evidence, that on tlie 10th August, 1809, a lease of a parcel without muu. 

lioiiiiig the 

of ground was granted by Mr. Sloane to Mr. n. Bolton for widtii. The 

a term of years. In that lease one of the abuttals was tended way*”* 

described as ** an intended way of thirty feet wide,” sepa- with 

rating the lanil thereby demised from other land which had land on the 

been let to Bolton by a prior lease. In 1811, Mr. Bolton afterwards** 

underlet to a Mr. Pittard a portion of the ground so de- by the 

inised, together with all ways thereunto appertaining other person, 

, • J ■, J . • • 1 „ "ho “O'^rows 

and It w'as described as abutting ** on an intended way, the intended 

without any width being mentioned. Upon this piece of *o/\hr*ee* 

land ^Ir. Pittard built a house and let the same to the feet, bybuild- 

» mg a wall 

plaintiff. lu the year 1820, the defendant purchased the thereon:— 

land on the opposite side of the intended way, mentioned in tenant of a 

the lease of August, 1809, and also the soil of that way. 

Upon this way he built a wall, leaving a road in front of the see was enti- 

plaintiff’s house of only twenty-seven feet in width. T he way of nceeu 

plaintiff’s cause of action was in thus abridging the width of venienro *^a'ml 

the way in front of his dwelling. It appeared that when the left 

1 u A- • 1 ° J ^*1 J • btm, he could 

leases above llentioncd were executed, tiiu road m question not inaintain 

had not been in fact set out, but before the alleged injury aUegetf'^cn*” 
was Committed, there had been a road of thirty feet in width croachment. 
for a period of about four years. No material damage ap¬ 
peared to have been sustained by the plaintiff by the erection 
of the wall in question, the road left him being sufliciently 
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wide for carriages to pass and repass. The learned Judge 
told the Jury, that as it did not appear that the plaintiff had 
had the grant of a way of any particular width, it was for 
them to determine whether the wall in question was a nui* 
sance. The Jury found their verdict for the plaintiff, one 
shilling damages. 


In Hilary Term Scarlett obtained a rule .nisi for a new 
trial. 


Gnraey a'hd^/drea!;s now shcvved.^causc, and contended, 
that the verdict ought not to be disturbed.^ It was clear 
from the lease of lOtli August, 1809, that Mr. Bolton was 
entitled to a way of thirty feet in width, because that lease 
described the way as an intended way of thirty feet wide. 
It was true that in the lease of 1811, the intended way 
therein mentioned, had no description as to width assigned 
to it, but as that lease spoke of the intended way, it must 
necessarily be understood to mean a way Of the same width. 
If the first lessee was entitled to a way of thirty feet wide, 
it was obvious that his under-tenant must have the same 
rights, although the under lease did not give the dimensions 
of the intended way. This case was moved as a verdict 
against evidence, and supposing the plaintiff not to be 
strictly entitksd to a way of thirty feet wide, still it w’as a 
question for the Jury to determine whether the Wall erected 
by the defendant was a nuisance. It was for them to say 
upon the evidence, whether the road was as commodious 
after the wall was built as before. The fact that there was 
room for a carriage to turn round, on the road, could make 
no difference. Hie question for the Jury was, whether this 
was in fact a nuisance, and as they had found^ the aflirma- 
tive, the verdict ought not to be disturbed. 

Scarlett and Littledale in support of the rule insisted, 
that as the lease granted to the plaintiff's landlord did not 
demise a way of any particular width, there was nothing to 
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support the plaintiff’s claim to a way thirty feet wide. In 
that lease the land was described as being bounded on one 
side by " an intended way/’ without saying of what width it 
was to be. In this case there was Searly no priyity between 
the plaintiff and his landlord’s lessor, so as to entitle him to 
the privileges granted by the lease of August, 1809, by 
Sloane to Mr. Bolton* Supposing, howe^r, there were 
such privity, stiH the description in the lease of 1811, did 
not amount to a grant of a way thirty feet in width. The 
under lease could not by any force of construction be con> 
sidered as incorporating, the description of the road in the 
original lease. .The lease ivom Sloa7ie io Bolton might in¬ 
deed be obligatory {}n the latter to make a way thirty feet 
wide, but until the way was actually set out, Bolton*s under¬ 
tenant could only have a right to a convenient way, or a w'ay 
of necessity. The plaintiff’s claim could only be founded 
in express grant; for supposing this way to have been ori¬ 
ginally thirty feet wide, still there was nothing to shew th.*)t 
the plaintiff was entitled to a way of that width, and there 
was nothing from which the Jury could presume a way to the 
extent claimed. Undoubtedly the plaintiff was entitled to a 
convenient way; the declaration claimed no more, and the 
evidence clearly proved that he still had a convenient way 
though the wall had been erected. Admitting Bolton the 
original lessee^to have been entitled to a way thirty feet in 
width, what was there to prevent his abridging that right in 
any under-lease which he might grant ? If nothing; then 
the construction now contended for was consentaneous with 
the very terms of the under-lease granted, because there it 
was merely described as an intended way,” without any 
speci6cation of width. The argument on the otheV side, if 
it had any force,%ust go this length, that all under-tenants 
are entitled to every privilege or advantage contained in their 
immediate landlord’s original lease. That was a proposi¬ 
tion, however, which could not be supported. 

VOL. III. 


m 

1823. . 
Hardino 

9 . 

WlUON. 


T 
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1823 . Abbott^ C. J.—think the defendant is entitled to a 
new trial. It appeared in evidence at the trial, that the 
Harding actually left after building the wall complained of 

Wilson. gg n nuisance, was as wide as the plaintiff’s convenience 
required, and that the plaintiff hhnself had declared 
that he found no inconvenience from the erection of this 
wall, and was*^ satisfied^with the road in its present state. 
His landlord, Mr. Pittardj has a right pfobably to sue in 
his name, but when the evidence shews that no inconveni¬ 
ence has been sustained by the plaintiff himself, the latter 
cannot recovef unless he can shew a right to a road of a 
particular width, and an actual infringement of that right. 
The question is, whether the right is made out in evidence 
on the part of the plaintiff. If we go back to the lease 
from Mr. Sloanet who was the proprietor of the whole of 
the land over which the intended way was to be carried, we 
find that he does not grant to Mr. Bolton a way of thirty 
feet wide. All he does is to describe the ground demised 
as abutting on a way intended to be made, and intended to 
be of the width of thirty feet. That is not a grant of a way 
of that width; it is merely the expression or declaration of 
an intention on the part of Mr. Shane, that there shall be 
a way of that width. If, indeed, that would operate as a 
grant of a way of that width, the right might be made out, 
and the plaintiff entitled to a verdict; but if that deed did 
not operate as a grant, but merely as a declaration or ex¬ 
pression of an intention, then a departure from the intention 
so declared, would dot give a right of action, unless the 
party sustained some injury in consequence. Here it is 
found, that no injury has beeir sustained, and there being 
no foundation in right established, I think there ought to 
be a new trial. ■* 

Bay LEY, J. —^This case turns upon the construction to 
be put on the original lease from Mr. Slo0ne to Mr. Bolton 
With a view to the enjoyment of the land in question, it was 
absolutely necessary tliat Mr. Bolton should have some right 
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of way over the lands of Mr. Shane, and Mr. Bolton, if he 1823. 
thought fit, might make it matter of specific bargain, that 
there should be a road of a specific description, and if he Habuiko 
had bargained for a road thirty feet wide, most probably the Wiuom. 
lease would have contained some covenant for that purpose. 

Without any express stipulation as to the species of road, 
the law would give Mr. Bolton a w^ over Mr. Sloane^s land 
for the convenient use of the houses which were to be built 
on the land demised. In this case there is no express 
stipulation as to what the way should be. The land in 
question is described as having one of its Abuttals upon a 
piece of land«thirty feet wide, intended to be a highway. 

That is only the declaration of an intention on the part of 
the owner of the soil, who does not in express terms, nor 
of absolute necessity, stipulate, that that shall be the width 
of the road. There are no words used to fetter his inten¬ 
tion, and bind him to the fulfilment of it. In that respect 
1 think it was not competent to Mr. Bolton, or any person 
claiming under him, to say, he should not be at liberty to 
deviate from that intention, provided in that deviation, he 
still left Mr. Bolton, and those who claim under him, such 
a way as should be necessary for the convenient use and 
occupation of the houses to be built on the land demised. 

For these reasons it appears to me that the verdict in this 
case ought not to have been found for the plaintilf, and 
therefore, there must be a new trial. 

Holroyd, J. —The plaintiff’s claim, as stated in this 
declaration, is, that he was possessed of a messuage or 
dwelling house, and thai by reason of his possession thereof, 
he was entitled to a right of way to pass and repass on foot 
and on horseback, and with cattle, carts, and carriages. 

The declaration does not specify the particular description 
of road to which the plaintiff claims title, nor does it allege 
that be was entitled to a way thirty feet wide. I admit, how¬ 
ever, -that the declaration would be sufficient to cover such 
a way, provided the evidence was sufficient to sustain a title 

T 2 
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to a road of that width. Tlie ground on which the plain¬ 
tiff's house is built, and the ground also over which the 

way claimed went, previous to lOth Augmtf 1809, belonged 

• _ 

originally to Mr. Sloane. By the lease of that date, 
Mr. Sloane demised part of his land to Bolton, winch he 
describes to be abutting on an intended way of thirty feet 
wide.” When he demised that part of the land, the lessee 
would have no right of way except such as was incident to, 
or could be claimed under the lease. The same principle 
would hold as to persons claiming under that lease. The 
plaintiff claims ander that lease in consequence of the under¬ 
lease granted to his landlord, but still he wpuld be in iio 
better situation than the original lessee. He would un¬ 
doubtedly be entitled to a way of necessity and reasonable 
convenience. Looking at the case in that point of view, it 
appears from the evidence, that the plaintiff has still left to 
him a reasonable way, and a way of necessity. But he 
says, that in consequence of the description of the premises 
contained in the lease of 10th Augmtl 1809, a right of 
way thirty feet wide is granted to him, either expressly or by 
implication. The lease does not contain an express grant 
of such a way, it only speaks of an intended way thirty 
feet wide.” But that is no part of what is granted by the 
lease, which is sufficiently manifest by its being stated as 
abutting on the premises demised. It is not even meant to 
be a grant of the way by implication, because it is only the 
expression of an intention. The utmost it amounts to is, 
a description of an intended way for the use of the houses 
afterwards to be built. The declaration of an intention 
cannot be construed as an implied grant. Then does the 
under-lease carry the case any farther i 1 apprehend not. 
That lease describes the premises in question with abuttals, 
together with all ways thereunto appertaining.” Now 
under these words the right of way in question would 
not pass, it being over the soil of the original lessor. 

1 agree they would give a way ex necessitate as far 
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as the convenient enjoyment of the premises demised are 
concerned, but no farther. Where leases of this kind are 
granted, they generally contain the words ** together with all Haruino 
ways, now, or heretofore, at any time, and in any way used;” Wilsor. 
and under such words it is clear, that a way of necessity over 
the lessor’s own soil would pass, although it ^ did not exist 
antecedently. But in the absence oS those words, the lessee 
would have no other right of way, but what he had ratioue 
tenurse. I think, however, that the form^ lease, even sup¬ 
posing it could be engrafted on the under-lease, «vouId not 
amount to a grant of a right of way of thirty feet wide, and 
that by the urfHer-lease no right of way passed except a 
reasonable and convenient way to the demised premises. 

That right of way appears not to have been infringed, and 
therefi're I think there ought to be a new trial. 

Best, J.—I am of the same opinion. 

Rule absolute, on payment of costs. 


Bishop v. Howard. 

This Was an action to recover one quarter’s rent fur the 
use and occupation of a public-house. Plea non assump¬ 
sit. At the trial before Abhottf C. J., at the Jhondon ad¬ 
journed Sittings after last Michaelmas Term, the case was 
this:—^The premises in question consisted of a public- 
house, which had been demised by the plaintiff to the 


Tundatf, 
June 17. 

Where a lease 
for yeart ex¬ 
pired atAfid- 
aummer, and 
the tenant re¬ 
fused to give 
up possession 
of the pre¬ 
mises, insisting 
■that he was 


defendant, for a term of years, ending at Midsummer. 182J. entitled to no¬ 
tice to quit, 
and afterwards 

continued in possession until Christmas, and paid rent to Christmas, when he tendered 
the keys of the premises to liis landlord, whicli the latter refused to takeHeld, that 
tills was not a holding over, but conclusive evidence in presumption of law of a 
tenancy from year to year, which would entitle the landlord to maintain use and 
■occupation for a quarter’^ rent due at Lady-day. 
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I 

1823. Shortly before the expiration of the lease, the plaintiff 
applied to the defendant to give up possession. The de- 
Bhhop jfendant being desirous of continuing in the house until the 

Howakd. next licensing day, when he expected to have his license 
renewed, and then remove it to another house, refused to 
give up possession until the following Christmas, when he 
tendered the keys of the house to the plaintiff, who refused 
to take them. There was no distinct evidence of the pay¬ 
ment of rent at Michaelmas, but it appeared that the de¬ 
fendant paid a quarter’s rent in March, 1822, for which the 
plaintiff gave him a receipt as and for a quarter’s rent due 
at the previous Christmas^ The present action w'as brought 
for a quarter’s rent, claimed to be due from Christmas, 1821, 
to Lady-day, 1822. It was contended at the trial, that 
as there was no evidence of an agreement for a new tenancy, 
from Midsummer, 1821, the action could not be maintained, 
and it was insisted, that the payment of rent since, could 
not make any difference. The learned'Judge left it to the 
Jury, as a question of fact, whether a new agreement for 
a tenancy from year to year, could be inferred from the 
act of paying rent which had become due after the*expira- 
tion of the lease Sit Midsummer, 1821, or whether the re¬ 
taining possession of tlie premises was a mere holding over; 
for in the latter case the defendant would be entitled to a 
verdict. The Jury found for the defendant. 

F. Pollock, in llilaty Term, obtained a rule nisi for a 
new trial. 

% 

Scarlett and 12. Scarlett, now shewed cause, and con¬ 
tended, that as there was no evidence of an express con¬ 
tract for a tenancy from year to year, or of any other te¬ 
nancy, after the expiration of the lease, this action could 
not be maintained. The Jury, by their verdict, negatived 
any such contract, and there was nothing in the case from 
which it could be presumed. When the lease expired, the 
defendant could, at the utmost, be considered but as tenant 
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at will. To support this action, there must be distinct 
evidence of a condnuing tenancy from year to year. It was 
clear that no contract for such a tenancy existed before Mid¬ 
summer, 1821, and there was notliing to infer it afterwards. 
In the case of Wright v. Darby (a), the question turned on 
the reasonable supposition, that a contract for a continuing 
tenancy existed. In the present esyse, the defendant's cha¬ 
racter of tenant, ceased at the end of the Term, and no 
nodee to quit at Midsummer need be given, because his 
lease expired at Midsummer day. For'this v. 

Armstrong (6), was an authority. After tlife expiration of 
the lease, the*defendant merely held over, and he had a 
right to quit at Cl^istmas, when the keys were tendered. 
The defendant’s refusal to give up at Midsummer, was per¬ 
fectly reconcileable witli the fact, that no new agreement 
had been entered into, because there had been some doubt 
between the parties whether the old tenancy would or would 
wot end at Midsummer* The case of Zouch y,Willingail (c), 
was distinguishable from this, because there the defendant 
had been previously tenant from year to year. In this case 
there was nothing from which an agreement for a new te¬ 
nancy could be presumed, and therefore the decision of 
the Jury was correct. 

F. Pollock in support of the rule. The question in tliis 
case was for the decision of the Judge, and not for the 
Jury. The evidence adduced, clearly established in pre¬ 
sumption of law, a tenancy from year to year, or at least 
a quarterly tenancy, and therefore the plaintiff was entitled 
to a verdict. Before Midsummer, the plaintiff says, “ will 
you give me possession at the period when your tenancy 
expires ?” The defendant says no, I am entitled to no¬ 
tice to quit,” and he continues in possession. In what 
character then does he hold ? Clearly in the character of 
tenant from year to year. The very refusal of the defendant 
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(<i) 1 T. R. 15!>. 


(A) Id. 53. 
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to ^ve up possession, shews that he considered himself 
as tenant, and entitled to notice to quit. What wai formerly 
considered a tenancy at will, is now held to be a tenancy 
from year to year. Doe v. Darby, Doe v. Watts (o), and 
Doe V. Weller (b), are authorities to shew that thb was a 
tenancy from year to year, and not a mere holding over. 
Pending an agreement for a lease, the occupation is a tenancy 
from year to year. It is not necessary that there should be 
a renting-for a full year after the expiration of the previous 
lease, in order to constitute the defendant a tenant from 
year to year. Hlere the defendant is called upon to go out 
at the expiration of the lease ; he says 1 will not go out, 
1 am your tenant, 1 am entitled to notice to quit,” and after 
that he paji rent up to Christmas, no notice to quit having 
been given. Suppose the plaintiff had brought ejectment, 
without notice to quit, would not the production of tlie 
receipt for rent paid up to Christmas, have been a complete 
answer to the action ? Most undoubtedly. The defendant 
has no right to say, under such circumstances, that he was 
merely holding over, and not a tenant. The refusal to quit 
at Midsummer, and the payment of rent to Christmas, ren¬ 
der this case too plain for argument. 


Abbott, C. J.—It occurred to me at the trial, that the 
refusal to quit at Midsummer, and the payment of rent at 
Michaelmas and Christmas, were acts from which a new 
contract for hiring the premises from year to year, might 
or might not be presumed, and that it was the proper 
province of the Jury to draw the inference one way or the 
other. I considered it a question for the Jury, and not a 
question of law. Under that impression I left it to' 
them to say, whether the relation of tenant from year to 
year was contracted between the parties, or whether the 
defendant merely held over; for in the latter case, I told 
them he would not be liable, and they found their 


(a) T T. R. as. 


(6) Id. 478. 
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verdict for the defendant. Now, if those acts I have 
mentioned, were conclusive evidence of a new tenancy from 
year to year, 1 should have left no question to the Jury, 
but should have told them that they ought to find for the 
plaintiff, the defendant being concluded in law by his own 
acts. My learned Brothers are strongly of opinion that 
that was so, and that 1 ought to have told the Jury that 
the defendant was concluded, the law having settled and 
ascertained, that the commencement of itfiother year was 
evidenced by payment of rent for a part^of that year. 
They are of opinion that the payment of a quarter’s rent 
at Christmas, w^s a fact from which the law would neces¬ 
sarily inifdy a contract between the parties for tl|| whole 
year. 1 own 1 have some little doubt about it, but my 
learned Brothers being of opinion that tliere should be a 
new trial, 1 defer to their authority, 

Bay LEY, J.—I aip of opinion, that there was no case 
to go to the Jury as to the terms of the defendant’s holding. 

defendant was certainly in the occupation of the pre¬ 
mises after Midsummer, There was some question between 
him and his landlord as to the terms of quitting. He in¬ 
sists upon a notice to quit, and he says he is entitled to 
hold over, and prevent any other tenant from coming in. 
He continues to occupy the premises from that period 
until the Christmas following, and in March, I82£, he pays 
a quarter’s rent up to the Christmas preceding. That seems 
to me to be evidence that he had previously paid a quarter’s 
rent up to the Michaelmas preceding. Now, if he had 
been paying rent at Michaelmas, and afterwards at Christ- 
mas, it appears to me, that the payment of that money as 
rent, took away from him the power of saying^ that the 
relation of landlord and tenant did not exist. So, in like 
manner the landlord would have no right to deny such a 
relationship. Tlie true way of trying the question is this ; 
suppose, after the payment of the Michaelmas rent, the 
present plaintiff, instead of bringing use and occupation, 
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and treating the defendant as tenant, had brought an eject¬ 
ment to turn him out, it seems to me, that the production 
of the receipt for payment of rent, or proof of payment 
of rent up to the preceding Michaelmas, would be conclu¬ 
sive evidence, tliat the relation of landlord and tenant was 
subsisting between the parties, and would have been a bar 
to the ejectment. Tlie plaintiff’s situation would be sin¬ 
gularly bard if he was precluded from maintaining, either 
an action for u^ and occupation, or an ejectment, for if 
he couldcnot maintain use aud occupation, he could not 
maintain ejectment. 


IIoLEpYD, J.—1 think this action«is maintainable. The 
mere holding over, certainly docs not constitute a fresh te¬ 
nancy from year to year. The party may be treated as a 
trespasser, or if the trespass be waived, an action would 
lie for use and occupation by reason of holding over. It 
appears here, that the defendant insisted that he was en¬ 
titled to notice to quit, and therefore kept possession of the 
premises. 1 think it must be taken, that the rent due at 
Michaelmas bad been paid, because he afterwards paid the 
quarter due at Christmas, It is most obvious that the 
money so paid, was paid as rent in the character of tenant. 
If he insists that he has a right to notice to quit, and after¬ 
wards pays quarterly rent, and the landlord submits to 
receive it, I think that of itself must be taken as evidence 
of a fresh tenancy. The landlord, treats him as tenant 
upon his insisting upon his right to a noticfl to quit, and 
allows him to continue tenant. This must be considered 
as evidence of a tenancy from' year to year, without any 
other proof. 


Best, J. —I am of the same opinion. Mr. Pollock has 
put this case upon the true ground, namely, on the prin¬ 
ciple of mutuality. If the plaintiff could not turn the 
defendant out of possession by ejectment after the defendant 
had attorned to him by the payment of rent at MicJmlma 
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and Ckri^mas, so the defendant could not disclaim the cha¬ 
racter of tenant and say that his landlord had no right to 
treat him as a tenant from year to year. The payment of 
rent on the one hand, and the acceptance of it on the other, 
is totally inconsistent with the idea of holding over as a 
wrong doer. Suppose the plaintiff had brought trespass 
for holding over, or ejectment to recover possession of the 
house, the moment the defendant put in his receipt for 
rent, it would be at once an answer to cither of those 
actions. I am clearly of opinion, that thp facfts of this 
case imply a tenancy from year to year, and therefore this 
action is maintainable. 

* Rule absolute for a new trial* 
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The Kino o. Tlij Justices of Worcestershiue. 

On shewing cause against a rule nisi, for a mandamus, to 
the Justices of fforcestenhire, commanding them to proceed 
to hear and determine the complaint of T. Forester^ D. D., 
against the late churchwardens and overseers of the poor 
of the parish of St. John in BedwardinCf in the county of 
WorcesteTf foi* not signing, passing, and delivering to the 
succeeding overseers and churchwardens, an account in writ¬ 
ing of their receipts and payments of money in tlie year 
during whi|(|^ they were in office, conformably to the pro¬ 
visions of 17 Geo. 2. c. 38, the case was this :—^Thc late 
overseers of the parish had been summoned before the Jus¬ 
tices, for not having signed and passed their accounts, in 
pursuance of the statute, when it appeared, that one of the 
overseers had, on the 1st Jpril last, delivered into and 
verified, before a Justice of tlie Peace, a piece of loose 
paper, purporting to be an account of the receipts and dis¬ 
bursements, for the year 1822, containing merely the gross 
sums of money levied and disbursed during the year, with¬ 
out any other document or voucher, llie Justices were of 

the account thus certified, was 
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not such as was required by the statute, yet inasmuch as 
some sort of account had been rendered by the overseer, 
they had no authority to proceed in the complaint, and 
compel the delivery of a more full and proper account, 
and therefore dbmissed the summons. The affidavits, on 
the part of the overseers, stated, that the accounts had 
always been certified by the overseers of Sf. John’s, in the 
way mentioned, and that the accounts had been regularly 
kept in books, which books were handed to the new sets 
of overseers when successively appointed. The question 
now was, whether the mere delivery in, and certifying a ba> 
lance sheet of the receipts and disbursements, was a sufficient 
compliance with the statute, which requires, that the church¬ 
wardens and overseers of the poor, shall yearly, and every 
year within fourteen days after other overseers shall be nomi¬ 
nated and appointed to succeed them, deliver into such 
succeeding overseer, a just, true, and perfect account in 
writing, fairly entered in a book or books kept for that pur¬ 
pose, and signed by the said churchwardens and overseers, 
of all sums of money by them received, or rated and as¬ 
sessed, and not received. Sec.; which account shall be 
verified by oath before one or more Justice, &c., and in 
case they refuse so to do, it shall be lawful for any two or 
more Justices of the Peace, to commit him or them to the 
common gaol, until he or they siiall have given such ac¬ 
count. 


Puller and Camj^beUt shewed cause against the rule, and 
contended, that inasmuch as it had been determined by thb 
Court in Rex v. Carrocke (a), that if any account has been 
rendered before the Justices, although imperfect, the Jus¬ 
tices could not take any steps to commit the overseers under 
the provisions of 43 Eliz. c. 2, a mandamus would not lie. 
In tins case an account of the gross sums received and ex¬ 
pended had been rendered, which was sworn in the affidavits 
. to have been always the usual and accustomed mode of 
, rcudering the overseers accounts, in the parish of St. John. 
(a) 1 Bolt. r. L. 29i). Show. 
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It was also sworn, that the accounts were kept regularly, 
an^ passed from one set of overseers to another, and that 
tlie accounts were always accessible to the parishioners. 

Abbott, C. J.—^That certainly will not do. Delivering 
in a summary or balance sheet of the- monies received and 
expended, is not such an account ^ the statute requires. 
The overseers must do a great deal more than they appear 
to have done in this case. They are to give to the succeed¬ 
ing overseers a just, true, and perfect account iii^ writing, 
fairly entered in a book or books, to be kept for that pur¬ 
pose, of all sunas of money by them received, or rated and 
assessed, and not rec^ved. Now, a mere balance sheet will 
not shew what sums have been rated and assessed, and not 
received. The overseers clearly ought to verify and deliver 
over the sort of account required by the very terms of the 
statute. The usage stated in> tlie affidavits cannot dispense 
with the provisions of the act of parliament. 
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Tlie other Judges concurred. 


Rule absolute. 


Russell was to have argued on the other side. 


The King v. William Mb ad and Robert Belt. fVedntsdaiff 

June 18. 

These persons were indicted of murder, at the last Certiorari re- 
Spring AssizSi for the county of Yorkf before liolroydf J., In 
and after a Plea of Not Guilty, and issue thereon, a motion miwde 


was made to postpone the trial until the following Assizes, Yorkshire, in 

. . order to a 

on the ground that certain statements had appeared in dif- trial at bar, 
ferent newspapers, tending to excite a prejudice against the county*”on*the 
prisoners, and prevent them having a fair and impartial 
trial. The trial was accordingly postponed, and on a for- (who had 
mer day in this Term J. Williams obtained a rule nisi, for a rndtet^e^)!^* 
certiorari, to remove the proceedings into this Court, in 
order to a trial either at bar, or in some county other than P^**^'^* 
Yorkshire, on the ground that the prisoners could not have eounty. 
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182S; ^ impartial trial in the latter county. The affi4afil| 

in tupport of the motion disclosed circumstances from 
which the Court might be induced to think that the pri- 
Mtan. aoners could not have an impartial trial in the county of 
York, Inflammatory and exaggerated statements respect- 
ing the supposed conduct of the prisoners, bad appeared in 
the countj^ papers, and^ printed hand bills containing matter 
of the like tendency had been circulated in, and in the 
neighbourhood of Scarborough, where the prisoners had 
resided, |ind also in different parts of the JSast and fVest 
ridings of the*county of York, but it appeared that all these 
publications had taken place before anck during the last 
Assizes, and none were alleged to ha^js been published since 
that time. 

D. F, Jones, now shewed cause against the rule, and 
submitted, that the Court had no authority to remove an 
indictment under the circumstances of this case. He could 
find no precedent of a certiorari granted to remove an in¬ 
dictment of felony from one county to another after plea 
and issue. He admitted, that in cases of misdemeanor, 
the practice of removing by certiorari, in fit and proper 
cases, had obtained, ^.ex v. Hunt (a), and also that there 
were instances of removal by certiorari of indictments for 
felony from Courts of Quarter Sessions and local jurisdic¬ 
tions, Hex V. Thomas (6). There were several objections 
to the present motion, independently of its novelty, which 
would induce the Court to hesitate before they granted it, 
even supposing they had authority so to do. In the first 
place, the case was at issue in'the county of York, and the 
witnesses for the. prosecution were bound over to give their 
evidence in that county. But supposing the Courts should 
award a trial at bar, the prboners could derive very little 
advantage from it, because, still the cdse must be tried by 
4 Jury of the freeholders of York. The recognizances of the 

(«) 3 B. Sc A. 444. (5) 4 M. Sc S. 443. See the cues 

there cited. 
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witnesses could not compel them to attend in thb Court, 
or in any county other than Yorkslure, and this Court had 
no power to bind then over in fresh recognizances. But 
independently of this difficulty, the expences of the pro¬ 
secution could only be awarded by the Justices of Assize 
in the county in which the prisoners are tried, 58 Geo. 3, 
c. 70; and therefore if the trial was thad at bar, this Court 
had no power to grant expences, which would subject the 
prosecutors to great hardship. But considering this as an 
application to the discretion of the Court, without regard 
to the strict rules of law, still die Court ought not to act 
upon it, unless ft appeared that the persons connected with 
the prosecution, were*privy to die publication, which it was 
said would tend to prejudice the prisoners on their trial. 
No imputation of that kind was suggested. Beside this, 
the present application came too late. This motion might 
have been made in Easter, but it was not presented to the 
notice of the Court tyitil the close of Trinity Term. It was 
further to be observed, that no publication of the nature 
complained of, had taken place since the last assizes, and 
therefore there was every reason to suppose that the public 
excitement alluded to had subsided. Another objection, 
which seemed insuperable was, that the prisoners had been 
arraigned, and had put themselves on the country in the 
county of York. The prisoners, therefore, could not be tried 
in another county upon that arraignment, and if they were 
brought up by habeas corpus, to be arraigned a second time, 
which was necessary to a trial in any other county, it would 
be error on the record, 'fhis, therefore, was an attempt 
to delay justice without sufficient ground. At all events 
the venue could not be changed until the prisoners were 
arraigned a second time, and it was a matter of considerable 
doubt, whether the venue could be changed out of Term. 

f 

J. Williams and Archhold contrd, insisted that there was 
no doubt whatever of the power of the Court to grant a 
certiorari for the removal of an indictment for felony, iu 
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1628k ordfer to a trial at bar. For this they cited Bac, Ahr, tit. 
CeHxorarif 4 Vin, Abr. 345.356. Rex v. Welle (a), Rex v. 
'^^rf**** Efford (b), TyndaVs case (c), Rutabida case (d), Rex v. 

MIah. Althoee^e), Rex y.ThomasiJ'), Rex v.Thompson(g). There 
was no doubt that this Court had power to grant a cer¬ 
tiorari to Courts of Oyer and Terminer. Fitzherbert N, B. 
246. A. B. H. Rex v. Sidney (Ji), Rex v. Morgan (i), and 
Rex V. Wells (jk). Tlie only qpiestion therefore was, whether, 
under the circumstances of this case, the Court would inter¬ 
pose with a view to the due administration of justice. It 
was clear that if an impartial trial cannot be had in the 
proper county, it is ground for a certiorari. *'Rex v. Fawleif), 
Rex V. ThomaSf and Rex v. Hunt, rln the present case 
publications of a most inflammatory description had been cir¬ 
culated throughout the county of York; great prejudice had 
been excited against the prisoners, and they distinctly swore 
to thrir information and belief, that they could not, in con¬ 
sequence of these publications, have a fair and impartial 
trial in that county. The objections suggested on the other 
side could not prevail against this motion. There was no 
doubt that the prisoners might plead over again in this 
Court, although the certiorari would only remove the in¬ 
dictment, and as to the witnesses, there was nothing to pre¬ 
vent this Court from binding them over again* to appear at 
the trial, in the place which the Court should direct. It 
was a sufficient ground for this Court to interfere, if the 
prisoners had not even a probable chance of a fair and im- 
partial trial, but under the circumstances of this case, it 

t 

seemed almost impossible that the ends of public justice 
could be satisfactorily attained in the county of York, 

(a) 1 Str. 549. (t) 2 Str. 1049. 

(4) SStr.orT'. (*)lStr.549. 

(c) Cro. Car. 252.261. and 291. (0 2 Ld. Raym. 1452. See Rex 

(d) 2 Hale, 212. V. IVebb, 2 Str. 1068. Rex v. Mar¬ 
ie) 8 Mod. 1S5. ris, S Burr. 1330. Poole v. Ben- 

(/) 4 M. 6c S. 442. ne», 2 Str. 874, and Rex v. iimerji, 

(k) 21 Vin. Abr. 177. 1T. R. 363. 

(ft) 2 Str. 1165. 
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Abbott, C. J.—The Court is placed in a situation of 
great difficulty. On the one hand, if we do' not grant the 
wiit, there is a possibility that those who shall be assembled 
as Jurors on the trial of these prisoneis, may, through the 
great and grievous misconduct of the person who has sent 
forth these publications to the w'orld, come to the discharge 
of their duty with minds not entirely unbiassed. On the 
other hand, if we should grant the writ, one effect of it must 
be, delay in the administration o^jUstice. Another probable 
consequence of it will be, if a trial is granted in another 
(‘ounty, or at the bar of this Court, that these have 
instituted this prosecution, w'ill, tlirough want of means, be 
obliged to abandon it. The difficrence in the expcnce of 
a trial taking place under a writ of certiorari, attd a trial at 
the next assizes for the county of Yoik, must be very great, 
beside the difficulty of obtaining witnesses and carrying them 
down to another county. This is the state of things on the 
one hand and on the other. In considering these circum¬ 
stances, we must not<orget that the prisoneis might have 
applied to us at a much earlier period. It was in their 
power to do so, and 1 think the application might have been 
made with much more reasonable probability of success at 
the commencement of Easter, than so late in this Term. 
These publications will have occurred at a period of five 
months before this trial can take place in the county of 
York, and therefore we think our best and most discreet 
course is, not to grant the writ, but to rely upon the confi¬ 
dent hope, that those persons who shall be assembled in the 
county of ForA; for the discharge of their duty as Jurois, 
will take care to prevent these improper publications from 
having any weight on their minds. 1 think we may confi¬ 
dently hope, that in a serious case of this kind, the Jury 
will guard themselves against acting upon preconceived im¬ 
pressions. 
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Tlie other Judges concurred. 
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1823. 

Wednesday, Xhe KiNG v» ITie JUSTICES of the West Hiding of 

Yorkshire. 


"Where a UxN shewing cause against a rule nisi for a mandamus to 
privatc*”iiiclo- the Justices of the West Riding of Tpr/cs/uVe, commanding 
arappcai continuances and hear the appeal of T. R. 

any person Beaumout, Esq. and Diana his wife, against an order under 
any*thhj^\lonc the hands of M. Stocks, Esq. and PV. Pilkiiigton, Gentle- 


in piii'Miaiipc 
of that act, 

*' except as to 
such acts, de- 
terniiimtions, 
or proceedings 
of the catntnis- 
sioners, as hy 
the general in* 
closure act 
were directed 
to be final and 
conclusive 
and an order 
was made by 
a coniniis- 
sioner and a 


man, for stopping up a private road set out under 4 Geo. 4. 
** An act for inclosing lands in the manor of Whitley, in the 
parish of Kirk Eaton, in the West Riding' of the county of 
York the case was this;—In purs«ance of a notice pub¬ 
lished in the newspapers, Mr. Stocks, a Magistrate of the 
county of York, and Mr. Pilkington, one of the commis¬ 
sioners named in the act above-mentioned, held a meeting for 
the purpose of hearing any objections wliich might be urged 
to any of the roads set out by the copimissioners appointed 
by that act; and the commissioners having set out a certain 


private carriage and occupation road, in which Mr. and 


muffistrati: 
jointly, for 

stopp'ing up a Mrs. Beaumont were interested, tlie matter was heard by 
set out under the gcntleiiieii above-mentioned, who determined that such 
Hcld,”that*aiV ouglit not to have been set out, and by their order dis- 


appcal lay to allowed tile same. Against this order Mr. and Mrs. Beau- 

against such mont appealed, but the Sessions dismissed the appeal, on 

bdiig’nothing grouiid that they had no Jurisdiction. The question now 

iuclosiir^c 'act * whether by the private inclosure act, by reference to the 

which render- general inclosure act, 41 Geo. 3. c. 109, (which it recited), the 

cd the dcci- . . ■ , . . 

fcion of justices order in question was such an act, determination, or pro- 

cluslvc."'* ceeding, against which an appeal would lie. By s. 44, of 

the private inclosure act, it is enacted, ** that if any person 

or persons shall think himself, herself, or themselves aggrieved 


by any thing done or omitted to be done in pursuance of the 
said recited act, or of this act, except as to such acts, deter¬ 
minations, or proceedings of the said commissioner, as are by 
the said recited act, or this act, directed to be final| binding, 
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or conclusive, and also except as to such claims, objections, 

matters, and things, as by this act are directed or authorised 

to be ascertained, settled, tried, or determined by the ver- 

diet of a Jury, he, she, or they may appeal to the General The Justices 

Quarter Sessions of the Peace for the West Riding of the West Hiding 

of 

county of York, within four calendar months next after the YouasiiiRB, 
cause of complaint shall have arisen and the said court of 
Quarter Sessions are hereby authorised to determine such 
appeal, and to award such costs as to them shall seem rea* 
sonable, which determination shall be final* and conclusive, 
and shall not be removed or removeablc by certiorari, or any 
other writ or process whatever. By s, 8, of tlic general in¬ 
closure act, 41 Geo. c. 109, the commissioners, before 
making any allotments, shall appoint public carriage roads, 
and prepare a map thereof to be deposited with their clerk, 
and give notice thereof, and appoint a meeting, at which, if 
any person shall object, ** the commissioners, together with 
any Justice or Justices of the Peace of the division, shall, 
according to the best of their judgment upon the whole, 
order and finally direct how such carriage roads shall be set 
out.” Then follows a proviso as to old and accustomed 
roads, ** Provided always, that in case the commissioners 
shall be empowered to stop up any old or accustomed road 
passing. See. the same shall in no case be done without the 
concurrence and order of two Justices, and which order 
shall be subject to an appeal to the Quarter Sessions in like 
manner. See. as if the same had been originally made by such 
Justice as aforesaid.” And by s. 10 of the same act, the 
commissioners are empowered to set out and appoint such 
private roads, &c. as they shall think requisite, giving such 
notice, and subject to such examination as to any private 
roads or paths as are required in the case of public roads, &c. 

Litthdale and T. Blackburn now shewed cause against the 
rule. The question turns upon the words of the private 
inclosure. act. Bys. 44, an appeal is given to all persons 
aggrieved by any thing done in pursuance of that act, except 

u 2 
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as to such acts, determinations, or proceedings of the com-' 

mmioners as are by tlie general inclosure act directed to be 

final, binding, or conclusive. Now it is clear by s. 8 of the 

general inclosure act, which applies to setting out public 

roads, that the order of the commissioners, or Justice or 

Justices of the division, shall be final and conclusive; and 

section 10, which relates to the setting out of private roads, 

must be read in the same way, because it expressly subjects 

the proceedings of the commissioners to the like provisions 

as in the^case of'a public road, and consequently the order 

of the commissioners and Justices would in that case be 

final and conclusive. The case of Rex v. !Che Dean Forett 

* 

ludosure Commissioners (a), is a decisive ailthority for this 
construction. There is, however, a slight distinction in 
this case, but which makes no difference. The exception 
here is, as to such acts, determinations, or proceedings of 
the said commissioners, as are by the said recited act, or this 
act directed to be final, binding, or conclusive.” Now 
the order in this instance is not an act, determination, or 
proceeding of the commissioners, but of a commissioner 
and a magistrate conjoined. It may be true that it is an 
act of a commissioner, but it is not an act of a commis¬ 
sioner alone; it is an act of a commissioner and another 
person, and d fortiori it comes within the operation of the 
8th and 10th sections of the general inclosiire act; which 
makes the decision of the commissioners and justices con¬ 
joined, final and conclusive with respect to both public and 
private roads. The case of Rex v. The Justices of Cum¬ 
berland (6), is perfectly distinguishable from this, because 
there the matter at issue did no^fall within the excepted de¬ 
terminations which were declared by the general inclosure 
act to be final and conclusive. On these grounds, the Ses¬ 
sions did right in refusing to hear the appeal. 

Scarlett, contrd. I'his is an appeal from a decision, not 
of the commissioners, but of a commissioner and a ma- 
(fi) 2 M. & S. 80. 


<fr)l B.A C.64. 
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gistrate, for stopping up a private road, and therefore the i823 
case does not come within the 8th section of the general 
inciosure act, which applies exclusively to public roads. 

It may be true, that the joint order of the commissioners The Justices 
and Justices is by that section declared to be final and con- WesTRiuiNO 
elusive; but non constat that the 10th section which relates Youssmae* 
to private roads, takes away the appeal. That section only 
declares, that the setting out of a private road shall be sub¬ 
ject to such notice and examination as are required in the 
case of a public road ; but there is no declaration that the 
order of the commissioners in such cases sliaH be final and 
conclusive, and yierefore the Court cannot by mere infer¬ 
ence say, that because the appeal is taken away in the case of 
a public, it is also taken away in the case of a private road. 

Express words are necessaiy to take away the right of ap¬ 
peal; and as there is no declaration that the judgment of 
the commissioners shall be final and conclusive as to a private 
road, it seems reasonable that in this case an appeal ought 
to lie. Had this beeft a determination of the commissioners 
alone, perhaps there might be some weight in the argument 
on the other side, but it is an order of a commissioner and 
a justice. The exception in the 40th section of the pri¬ 
vate act, relates to the determination of commissioners only, 
and has no reference to the ordpr of commissioners and 
magistrates', and there being no clause in the public in- 
closure act which makes the determination of the justices 
final and conclusive, it is obvious that the appeal is not 
taken away in this case. 

Abbott, C. J.—I own I am of that opinion. The 40lli 
section in the private inclosure act declares, that if any 
person shall think himself aggrieved by any thing done or 
omitted to be done in pursuance of the general inclosure act, 
or of this act, except as to such acts, determinations, or pro. 
ceedings of the said commissioners as a^e by the said recited 
act or this act directed to be final, binding, or conclusive, 

&c. he may appeal, &c.” Now the exceptive part of this 
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clause does not mention Justices, but refers exclusively to 
such acts, determinations, and proceedings of the commis¬ 
sioners as by the recited act are declared to be final and con¬ 
clusive. I cannot say, therefore, that this order, which is 
not made by a commissioner alone, but by a commissioner 
and a justice conjointly, comes within the exception. 
There is nothing in the general inclosure act which makes 
the determination of the Justices final and conclusive. On 
the contrary, at the conclusion of the 8th section, which re¬ 
lates to the stopping up of old roads, it is expressly pro¬ 
vided that the decision of two Justices, in concurrence with 
the commissioners, for stopping up an old or accustomed 
road, shall be subject to an appeal to the Sessions. 1 there¬ 
fore think this rule must be made absolute. 


The other Judges concurred. 


Rule absolute. 


tVednesday, 
June 18 . 

Where a bank¬ 
rupt wa?, after 
repeated exa¬ 
minations, 
finally commit- 
ed by the coni- 
missioiiers for 
not satisfac¬ 
torily answer¬ 
ing, the Court 
granted a mail- 
damns con¬ 
ditionally to 
the commis¬ 
sioners to issue 
their warrant 
for a further 
examination, 
on a sugges¬ 
tion that the 
bankrupt was 
tiesiroiis of 
fully ilisclosing 
his estate and 
effects. 


In the Matter of Bromley, a Bankrupt. 

Denman had on -a former day obtained a rule nisi 
for a mandamus to commissioners of bankrupt, commanding 
them to issue their warrant to bring up the bankrupt, at his 
own instance, to be examined further touching his estate and 
efi'ccts. The bankrupt had been committed for not satis¬ 
factorily answering at a previous examination, but was now 
ready to make the disclosures required, and the commis¬ 
sioners having declined a further hearing, this application 
became necessary. 

Wilde shewed cause, and suggested, that llie commis¬ 
sioners had given the bankrupt repeated opportunities of 
making a full disclosure of his estate and effects, and at his 
own instance, liad ordered him to be brought before them 
for that purpose, but iii consequence of his unsatisfactory 
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Per Curiam. —Let the rule be made absolute for a 
mandamus, but no writ must issue without an order from a 
Judge for that purpose. In the mean time, the bankrupt 
may suggest to the commissioners the grounds upon which he 
desires to be further examined, and if they shalf then de¬ 
cline to issue ^leir warrant to bring him up, an application 
may be made to a Judge at Chambers for an order that the 
writ of mandamus do issue. 

Rule absolute conditionally. 
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answers they had remanded him finally. They were now 
ready and willing to alFord him another opportunity of dis¬ 
closing the real state of his affairs, if he would only sug¬ 
gest some reasonable ground of probability, that his exa¬ 
mination would be satisfactory. 


The King v. Thomas Dolby. ifftiiirsihtg, 

Jui,e 18 \ 

X niS was an indictment fur a libel. The case came on After a talcs 

to be tried before Abbott, C. J., and a Special Jury, at the imiTctlnPuf 

Middlesex ■Jn\joari\ed Sittings aUer Michaelmas'Verm, 1821. J-'j 

When the Special Jury panel was called over, two only of l».v a .Special 

the Special Jurors were in attendance. The counsel for h"cn\mishcd 

the Crown then prayed a tales; upon which the defendant I'hc 

nut in a challenge to the array of talesmen, for unindifier- HeM, 

^ . , . . tliat !i venire 

ciicy in one of the sheriffs of Middlesex, on the ground, facias jnra- 

that at the time of forming the tales panel, he was one of awaniriUothc 

tlio prosecutors of the indiclnicnt. The counsel for the 

^ tliOII»ll two of 

the Special 

Jurors siiinmoned had attended on the former occasion. 

Upon the prayer and award of a tales de circnuistantibns at Nisi Prins, it is not 
compulsory on the coroner or sheriff to select flic talc mien from 30100 ;; the. bye-.staii<lcrs 
Hcciilentaliy in Uonrt; tlicy may be selected out of persons previously appointed by the 
coroner or slicritf, to be in attendance, in the expectation that a talci would become 
tiecessaiy. 
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prosecution immediately took issue upon the challenge, and 
thereupon the Court appointed the two Special Jurymen 
who appeared, as triers, and they having found the sheriiF un- 
indifferent, the panel was quashed, and the cause was struck 
out of the paper. In Hiluri/ Term, 1822, a rule was ob¬ 
tained for directing new Jury process to the coroners of the 
covinty o( Middlesex (a), which was accordingly done, and 
the cause was again set down for trial on the 26th February 
last. On that occasion, several persons who had been 
summoned by the coroner, attended to form a panel de 
circumstahtibus, and the case having been called on, and 
only tw’o Special Jurymen having appeared, the prose¬ 
cutor prayed a tales. The defendant’s counsel objected, 
that there ought to have been a writ of peto or decern tale^, 
but that objection was over-ruled, and the learned Judge 
commanded the coroners to summon instaiiter, such of 
the bye-standers as they thought proper, to form a tales dc 
circumstantibus. But as one of the coroners only was pre¬ 
sent, the defendant’s counsel objected that this could not be 
done, because as the Jury process was directed to both the 
coroners, the return could only be made by both, and the 
learned Judge being of opinion that this was a fatal objec, 
tion, the case was again made a remanct. The cause came on 
a third time for trial at the adjourned Sittings after last Trinity 
Term, when six Special Jurymen having appeared, among 
whom were the two who 'originally attended, a tales was 
again prayed, but the defendant’s counsel objected to the 
coroners return, upon tlie ground, that as two Special Jury¬ 
men had appeared when the cause first came on for trial, 
the coroners should have summoned others to have made 
their number complete, instead of summoning an entire 
Jury de novo. It was also objected, that the tales had 
been improperly returned, inasmuch as they had been sum¬ 
moned by the coroners, by letter, to attend, whereas they 
ought to have been indiBcriinitialely selected de circumstan¬ 
tibus according to the statute 35 llcii. 8. c. 0. f hese tales, 

(u) AuU*, vol. i. l». .I'lJ. 
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were in fact taken from the ordinary common jury panel, 
from which talesmen are usually called, llie learned Judge, 
however, over-ruled both objections; the trial proceeded, 
and the defendant was found guilty. 


1823. 
The King 

V. 

Dolby. 


Scarlett, in Michaelmas Term last, obtained a rule nisi, 
for a new trial, upon three grounds. First, that the tales¬ 
men had been previously summoned % the coroners by letter, 
instead of being taken from among those who were ac¬ 
cidentally present; second, that the whole SpecialJuryhad 
been suiiimoned by the coroners, whereas aawrit *of decern 
tales ought to Jbave been awarded; and, tiiird, that there 
were two venires upon the record, which rendered the 
proceeding irregular. 


Gurney and Tindal, on a former day in this Term, shewed 
cause. To support the first objection, it must be shewn, 
that the coroner has no power to summon individuals to 
attend in Court, for^he purposes of the administration of jus¬ 
tice, and that the tales in this case ought to have been, and 
in every case by law, must be persons accidentally and un- 
premeditatcdly present. This position, however, cannot be 
maintained, either by dicta or by precedents, and will be 
found, upon examination, to embrace a most inconsistent 
and dangerous doctrine. How is it possible for the coroner 
to know the character of persons who might thus attend, 
the motives which brought them thither, or their connexion 
with the parties in the cause? If Jurors were to be indis- 
crimbately chosen, every defendant would have it in his 
power to poison the fountain of justice, because he might 
induce such persons to be present as were his own friends 
and partizans, and who would come resolved to find a ver¬ 
dict of not guilty, whatever might be the evidence before 
them, {t may be said, that the power to summon the 
J urors, is a dangerous power in the hands of the coroner, 
and that it includes within itself the liability to act cor¬ 
ruptly. Such a position is absurd and unjust. Fvery pub- 
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1823. lie offieer, whatever may be the nature of his office, must 

be deemed pure until the contrary is shewn, and the Court 
The Kino , , . • . • , , 

V. always does, and in common fairness must assume, that he 

Dolby. discharges his duty with honesty and impartiality. It is not 
pretended that tlie tales in this case were in any respect 
personally objectionible, nor that any corrupt or improper 
conduct had been employed in their selection ; and there> 
fore, in the absence of evidence to that effect, the Court 
will presume, that every thing has been done fairly. If tlie 
coroner, in this instance, has offended at all, he has been 
guilty of that MPhich is mentioned in many of the old writers 
as an offence, namely, embracery. But in , order to con¬ 
vict a party of that offence, he must be proved to have 
acted from a corrupt and criminal motive. Bac, Abr. tit. 
Juries, Judgment in Attaint (3), and the authorities there 
collected, lii this case, therefore, it is clear that the co¬ 
roner cannot be chaiged with embracery, for he was per¬ 
fectly disinterested, was acting merely virtute officii, in 
obedience to a rule of court, and perfettly free even from 
any suspicion, if he is not guilty of embracery, he is 
guilty of no offence ; he has simply performed his duty in 
guarding against the possible emergency of a deficiency 
ill the Jury, and thereby to prevent any impediment in the 
administration of justice. Then the second objection will 
be found equally unsupported. It is, that entirely new Jury 
process was awarded, instead of issuing a w'rit of decein 
tales, in order to add them to the two jurors who appeared 
on the former trial. Bufit is quite clear that the coroner 
has pursued the only course open to him since the statute 
3 Geo. 2. c. 25. At common 4w neither Special Juries nor 
tales de circumstantibus existed. Before that statute, the 
process was a venire habeas corpus and distringas, and if 
a tales was awarded, the habeas corpus or the distringas 
was re-issued, with an order to add to those previously 
summoned by the venire octo decern, or other tales, as the 
case might be. The 35 Hen. 8. c. 6. s. 5, gave the talcs 
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de dircumstantibus in civil actions only, which, however, 
the 4 5 P. Sf M. c. 7» extended to prosecutions at Nisi 

Prius. Then the 7 & 8 WilL 3. c. 22. s. 3, (which was an 
act for the ease of jurors) provided that the sheriff should 
return for talesmen, such persons as shall be returned upon 
another panel, to serve as jurors at thd same assize. And 
lastly, the 3 Geo. 2. c. 25, directed the same panel to be 
annexed to every venire, and declares, in section 15, that 
the Jury struck by the parties shall be the Jury to try the 
cause. It has been decided, on that clause, that if, after 
a Special Jury has been struck, the cause goes off for want 
of jurors, no jiew Jury can be struck, but the cause must 
be tried by the Jury first appointed. jRez* v. Perry (a). 
Now, if a writ of decern tales had been awarded in this 
case, it would have been impossible to comply with the 
requisites of the statute, and the case just cited is a direct 
authority to shew, that such a mode of proceeding would 
have been irregular. In point of fact, the same two Spe¬ 
cial Jurors who aAended on the former trial, attended also 
at the latter, so that the persons added to them, were pre¬ 
cisely the same persons as would have served if the writ 
of deceni talcs had been awarded. If this objection could 
prevail, it would go to annihilate the whole system of 
Special Juries. At common law there is no Special Jury, 
nor are there any tales de circuinstantibus; the statute of 
.3 Geo. 2, gave the Special Jury, but it did not admit of the 
writ of decern tales, and therefore the only mode of mak¬ 
ing up a deficient Special Jury, is by-supplying others from 
the panel of common jurors. Indeed, by the very pro¬ 
visions of the statute, that mode becomes necessary, be¬ 
cause, as the Special Jury first struck, must be //te Jury to 
try the issue, if an imperfect Jury appears, and the cause 
goes otf, to make it up from an octo or decern tales, would 
be to constitute miother, and not the same Jury, and would 
be to violate the express provision of the statute. But 
the defendant has no reason to complain of the adoption 
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of this course in the present case, because he has, by his 
own conduct, rendered it necessary. He has suggested the 
fact of the unindiiFerency of the sheriff; that suggestion ap¬ 
pears upon the record, and is acquiesced in by him as a 
fact, and upon that is founded an award of process to the 
coroners. There is, therefore, no ground for objecting either 
to the Jury themselves, or to the mode in which they have 
been chosen, and as they have properly tried the cause, 
and regularly found their verdict, there is no pretence for 
this objection, nien, thirdly, there is no case which goes 
the length of pi^'oving that there may not be two venires 
on the record. In Symonds v. Walsh (a), .the judgment, 
indeed, was reversed, but only upon t}ie ground that the 
venire was awarded to the wrong person ; and in Pretiom 
V. Robinson (5), the Jury was chosen from two different 
panels, which were returned to the two venires, and there 
was no reason assigned for the issuing of the second venire. 
But it has been more than once held, that where the she¬ 
riff is unindifferent, a second venire may be issued, Rex v. 
The City of Worcester (c), and Willoughby v. Egerton (d), 
and therefore as there is a suggestion here, which is not 
denied, that the sheriff w'as unindifferent, the second ve¬ 
nire was properly issued to the coroners, and the whole 
course of proceedings has been perfectly correct. There is, 
therefore, no ground for the present application. 

Scarlett and J. Evans, in support of the rule. The prin¬ 
ciple upon which the’ objections to the Jury process in this 
ease are founded, has-been hitherto wholly overlooked. It is 
this : that as it has been decided th&t the defendant cannot 
challenge the array of a Special Jury, Rex v. Edmonds (c), 
the return of the tales in making up a Special Jury, must be 
regulated according to the provisions of the statute which 
hrst gave the Special Jury itself; which has not been done 


(a) Ci o. Jac. 547. 
(5) ‘2 Vent. 173. 
(f) Skill. 105. 


Oro. ^ac. 35. 

4 Barn. & Aid. 471. 
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in the present instance. The objection taken at the £rst 
trial, therefore was, not to the Special Jurymen, but to the 
tales, returned by the sheriff, and consequently there would 
be no fresh award except with reference to the tales. If 
both the coroners had been present in Court when that ob¬ 
jection was taken, the Judge mighty under the statute 
35 Hen, 8. c. 6, have ordered them to return instanter a 
panel of tales de circumstantibus, to supply the deficiency 
of that particular Jury, but no fresh Jury would then have 
been summoned, and no new process awarded.^ But only 
one coroner being present, the cause necessarily went of!; 
and new procass became necessary, but that could properly 
authorise no more t^ be done than would have been done 
in Court, if both the coroners had been present, it is ad¬ 
mitted, that by 3 Geo. 2, the Jury first struck must be the 
Jury to try the cause, and therefore an award of a venire 
to summon a second Jury was clearly a violation of the sta¬ 
tute. {Bayky» J. That would be ground of error, if it 
was an objection at all; it cannot be urged, in support of 
the present motion.] It cannot be ground of error in the 
present case, because the.Special Jury process does not 
appear upon the record; but it is equally an irregularity, 
because the award to the coroner is in general terms ** to 
cause to come twelve good and lawful men,” which is in¬ 
consistent with the principle which characterises the selec¬ 
tion of a Special Jury. If the original objection had been 
to the Jury in toto, the proceeding which has been adopted 
might have been correct; but the objection was to the tales 
only, and therefore the common-law process w'as the only 
course left open to the coroner. But this process w'as al¬ 
together irregular, because the effect of it was to put two 
venires upon the same record, upon one of which some¬ 
thing has been done. It is quite clear, that where any thing 
has been done upon one venire, and has not been objected 
to, that process must be amended and made complete, 
and another cannot be awarded; for the two venires cannot 
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exist upon one record. Pretious v. Robinson (a), Willoughby 
v»Egtrton (6), Pigotv.Pigot (c), Symonds v. Walsh (d), 
and Rex v. Franklin (e). The remaining objection is still 
stronger, and more general in its application, namely, that 
the coroner, in takii^ upon himself to summon the Jury, 
has assumed a right^Which the law has vested in the parties 
to the cause themselves, and which in his hands may be 
abused. The Court will, it is true, presume him to have 
done right, until the contrary is shewn, but this is no an¬ 
swer to the objectibn. Upon such a subject every thing is 
to be presumed*)!! favor of the defendant, and against the 
officer, because the latter has at least the power, to do WTong, 
and the former is deprived of all con&ol or restraint over 
him. Tlie legislature have shewn that they would presume 
that a Jury might be packed, and therefore it was that they 
passed the statute, giving the tales de circumjtantibus. 
2 Hawk, P, C.lib. 2.' c. 41. ss. 20, 21. The object of the 
law has always been to prevent the possibility of partiality, 
or any thing approaching to a selectibn by the officer. 
Here the coroner not only returns a Special J ury in the 
first instance, but also a number of persons whom he has 
chosen to serve as tales. The coroner had no right to 
presume, that a sufficient number of Special Jurors would 
not attend. The most dangerous consequence might ensue, 
if he were allowed to act on that principle. Possibly Jhe 
very persons whom the defendant has previously chal¬ 
lenged might be selected by the coroner as tales, and might 
he the very men to try bis cause. [Bayley, J. This aigu- 
ment is merely saying that every public officer may abuse his 
authority.] It is shewing how he may>, and the possibility of 
abuse is enough to support the objection (f). Even at 
common law none could be summoned on the tales without 
affording to the party accused the opportunity of knowing 


(o) 2 Vent. 1?3. 
(6) Cro. Eliz. 853. 

(c) Cvo. Car. 531. 

(d) Cro. Jac. 517, 
(f) 5 T. R. 454. 


(/) Vide Dyer, 367. 5 Co. 

Rep. 36. I>. Oodbolt, 426. Roll. 
Abr. Trial, 669. Via. Abr. Trial, 
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before hand who they were; and the 42 Edouard 3. c. 11. 
expressly declares, that the names of the persons who are 
to serve on the inquest shall be returned into Court. It has 
been held, that that statute applies to both civil and cri¬ 
minal cases, 2 Hawk. P. C. lih. 2. c. 41. s. 21, and if the 
coroner has the power of Bummonin|^the Jury privately, 
and of his own mere motion, that statute would be in effect 
repealed. If the coroner has this power, what is there to 
prevent the sheriff from exercising it in all criminal cases; 
because the statute 7 8c 8 Will. 3. c. 32. -applies exclusively 
to civil cases ? A tales de circumstantibus means, ex vi 
termini, a J ury of persons taken from those who are acci¬ 
dentally present. Neither the sheriff nor the coroner had 
any power to compel* the attendance of persons so selected. 
If they had such power, the legislature would have pro¬ 
vided some process for that purpose. For these reasons, 
it is clear, first, that the coroners bad no authority to sum¬ 
mon previous to the trial a tales de circumstantibus; second, 
that it was illegal 4o summon a Special Jury de novo; and 
third, that there bf^ng two venires on the record, the pro¬ 
ceedings are altogether irregular, and the defendant is enti¬ 
tled to a new trial. 

The Court took time to consider of the case, and judg¬ 
ment was now delivered by 

Abbott, C. J.—^This was an application for a new trial. 
Two objections were taken to the proceedings, first, that the 
award of a venire facias juratores to the coroners, after a 
previous award of the like process to the sheriffs, which had 
in fact been acted upon, was an irregularity; and, second, 
that upon the prayer and award of a tales at the trial, and 
under which the cause was in fact tried, the tales ought to 
have been taken out of persons accidentally present in Court 
at the moment, without any previous measures adopted by 
the coroners to insure the attendance of persons whom they 
thought proper to constitute the tales, if a tales should 
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' 1823. become requisite. The first of these objections was dis- 
cussed much, upon the supposition that the process di- 

TheiKniG coroners, demanded them to summon other 

Dolby. distinct persons, from those who had originally been 

summoned by the sheriffs. The language of the record, 
however, does not^stify that position, for the coroners are 
commanded only “ to cause to come twelve good and law¬ 
ful menthey are not'described as twelve other good and 
lawful men, and this being in fact a Special Jury cause, 
(although that does not appear upon the record), the ori¬ 
ginal patiel returned by the coroners' contained, as it ought, 
the very same names, and no others, as were contained in 
the panel returned by the sheriffs, being the persons no¬ 
minated under the rule of Court, anti in conformity with 
the statute. The whole proceeding, therefore, was in 
substance and effect, the same as if an octo or decern tales 
had been awarded according to the ancient practice, prior 
to the acts of parliament, which gave the talcs according 
to the mode now in use. From this»it appears, that in 
point of fact, the cause has been triech by the very prin¬ 
cipal jurors by whom, as it is contended for the defendant, 
it ought to have been tried. We are therefore of opinion, 
that there is not any sufficient- foundation for this objection, 
cither upon or dehors the record. As to the second ob¬ 
jection, namely, that the coroners should have taken the 
tales from such persons as might happen to be present, 
and ought not to have summoned any persons of whom 
they might make a panel,'we are-also of opinion, that this 
objection ought not to prevail. At the trial, no objection 
was taken to the persons who had been summoned, and who 
appeared, nor was it suggested that the coroners had, in 
the particular instance, acted from any improper motive or 
design. The objection was founded altogether upon gene¬ 
ral principles, and upon the supposed danger of per¬ 
mitting a sheriff, or a coroner, to secure the attendance 
of persons nominated by himself, and by those means, in 
effect, to select a part of the Jury. Now, this objection 
is evidently contradictory to the whole principle and prac- 
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tice of the common law in this matter. By the common 
Jaw, the person to whom the Jury process was directed, 
whether the sheriff or coroner, chose whom he could sum¬ 
mon to attend and place on the panel, and if a full Jury 
did not appear, and an octo or decern was awarded at 
common law, the sheriff, or coroner, also selected the per¬ 
sons in execution of that process. The common law admits 
no such absurdity, as the taking by chance and hazard, those 
persons who are to disdiarge the solemn and important 
duties of Jurymen; but has provided that it shall be done 
by some known and responsible officer, wiio may be forth¬ 
coming, and punishable if he siiall act amiss. Even tiie 
35 Hen. 8. c. 6. whkeh gave the tales de circuinstantibus, 
as it is usually called, leaves a discretion to be exercised 
by the officer, and the provision was made, as appears 
plainly by the language of the fifth section, for the more 
speedy trial of issues,” and not, as was suggested in argu¬ 
ment, for the prevention of partiality. And by section G, 
the sheriff, or other mtinister, is to name and appoint so 
many of such other able persons of the county as may be 
present at the said assizes, or Nisi Prius, as shall be suffi¬ 
cient to complete the number of .Turors required. Nomina¬ 
tion and appointment, necessarily imply selection, and there¬ 
fore in that case a discretion is left to be exercised by the 
officer, though the persons out of whom that selection is 
to be made are - limited of necessity to such as may happen 
to attend at the assizes, or Nisi Prius. It was well ob¬ 
served, in argument, on the part of the prosecution, that 
the course of proceeding adopted by the coroners in this 
case, is indnitely more free from the probability of an un¬ 
fair trial, than the taking the tales from those who are ac¬ 
cidentally present in Court would be ; because in the latter 
case, either party may take measures to fill the Court at 
the time of trial, with his own personal friends and par¬ 
tisans. For these reasons we are of opinion, that the rule 
for a new trial ought to be discharged. 

Rule discharged. 
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Clark, Administratrix of John Clark, deceased, v. 


A landlord 
having torti- 
ously received 
from several 
of his tenants 
various sums 
of money, one 
of tlic tenants, 
after the lapse 
of six years, 
applied to 
have the mo¬ 
ney refunded. 
To this the 
landlord re¬ 
plied ** that if 
there was any 
mistake, it 
should be rec¬ 
tified 

Held, that 
this was siirh 
a recognition 
of liability as 
would take the 
case out of tlie 
statute of Li¬ 
mitations as to 
another te¬ 
nant, although 
the latter had 
given no au¬ 
thority to the 
former to 
make the ap¬ 
plication on 
her behalf. 

Where an 
administratrix 
had, after the 
death of her 
Intestate, made 
a similar pay¬ 
ment as above- 
meiHioned, to 
the landlord, 
out of assets 


Hougham (a). 

TThIS was an action of assumpsit for money had and re¬ 
ceived to the use’^ of the intestate in his life-time; second 
count for money had and received to the use of the plaintiff, 
as administratrix, since her husband’s death. Pleas, first, 
non-assumpsit to both counts, and to the first non assumpsit 
infra sex annos. Replications, similiter, and that the defen¬ 
dant did promise within six years, ‘and issue thereon. At 
the trial before Richards, C. B. at the last Lent Assizes for 
the county of Kent, the circumstances of the case were 
these:—The defendant being proprietor of a landed estate 
in the neighbourhood of Canterbury, was desirous of letting 
the same in parceH to different tenants, and accordingly in 
1803, at a public meeting, several persons, to the number 
of about twenty, agreed to become tenants to the defendant, 
of different portions of land at a certain ^ent. One of these 
persons was the plaintiff’s intestate. After the rent was 
agreed for, it was stipulated by the defendant, that he was 
to pay all parochial and other assessments imposed upon the 
whole estate, and to reimburse himself by apportioning the 
whole amount among the tenants, according to the amount 
of their respective rents as they became due. To this all 
the tenants assented, and the intestate ^entered upon the farm 

(a) A warrant under the Royal Sigh Manual having issued ten days 
before the end of iVtntty Term, pursuant to 3 Geo. 4.'c. 102, the puisne 
Judges of this Court skt in a room adjoining the Guildhall at WestminBter, 
from the 23d June to the 5th July, both dajt inclusive, for the despatch 
of business, when this and the cases following were decided. 


in her hands:—Held, that although it might be a wrongful payment, yet she might sue 
as administratrix to recover it back. 

If a plaintiff relies upon fraud, as an answer to a plea of the statute of Limitations, 
it must be specially le-pleaded, and cannot be taken advantage of under the common 
replication, that the defendant did promise within six years. 

Where the evidence of the payments above-mentioned, consisted of memoranda of 
accounts delivered to the tenant, in which the items in question were set down, and to 
each of which was written by the landlord the word “ paid Held, that such memo¬ 
randa were admissible, without a stamp, when coupled with, entries in the steward’s 
books to the same eticct. 
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demised to him, and remained in possession until the month 1»23. 
o( September, 1816, when he died. During his tenancy, 
the defendant was in the habit of sending to him and to the 
other tenants annually, before rent-day, an account of the Hougham. 
rents, rates, and assessments which woul^be due upon the^ 
several farms. The charge for rates was made in those ac¬ 
counts, upon a rental of 3/. 10s. per^cre, at which rate the 
intestate paid the defendant. Upon the death of the intes¬ 
tate, the plaintiff, his widow, continued injpossession of the 
farm, paying the defendant the same proportion of rates 
as her husband had done, until the year 1820, when it was 
discovered thaf from the year 1802 downwards, the rates 
actually paid by the defendant upon the whole estate were 
calculated on a rental of only 2/. 10s. per acre. The sum 
sought to be recovered in this action wpis 330/. being the 
amount of the surcharges during the life-time of the intes¬ 
tate, and the period the plaintiff was in possession. Of 
this sum the plaintiff had paid 42/. within six years before 
action brought. Until 1820, none of the defendant’s tenants 
knew that they had been paying him a larger sum for rates 
than he had actually paid. The phiintiff had not taken out 
administration to her husband’s estate until a considerable 
time after his death, and the payments which she had made, 
were within six years before action brought. In order to 
take the case out of the statute of Limitations, as it respected 
the over payments made by the intestate, it was proved that 
in 1820, after the discovery ' of what had taken place, 

Mr. Wilde, one of the tenants, who had taken a farm of 
the defendant upon like^ terms as the intestate, called upon 
the defendant, and complained that he and the other tenants 
had been paying a larger amount of rates than they w'ere 
bound to do, and insisted upon a return of the surcharges. 

Mr. Wilde was not expressly authorised by the plaintiff to 
make the application on her account, but he applied gene¬ 
rally in the names of all the tenants, from some of whom he 
had authority. Tlie defendant, in answer to the application, 
said he could say little about it, but referred Mr. Wilde to 

x2 
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his steward, who kept the books, and added, ** if there is 
any mistake, it shall be rectified.’* Application was then 
made to the steward, and he said, that he was not steward 
at the time the lan^ \ras taken, and denied any knowledge of 
the agreement made between the defendant and the tenant 
upon the subject of the rates. At a second interview between 
Mr. JVilde and the defeiylant, the latter said, that he had agreed 
to be responsible to the guardians of the poor for all rates 
assessed upon the land, and that the overcharge was made to 
reimburse himself in case any of the tenants did not pay 
him, and he positively refused to return the sums over¬ 
charged. In order to prove these overcharges, the several 
accounts delivered to the intestate an^ the plaintiff respec¬ 
tively, from time to time, in which the item for the assess, 
inents was hH:ludj|^, w'cre produced in evidence. Upon 
each of these accounts the word “ paid” was written either in 
the hand-writing of the defendant or his steward. Tlie 
steward’s books were also produced, in which the same 
items were entered as paid. On the part of the defendant 
it was contended, that there was no evidence to take the 
case out of the statute -of Limitations as to the money 
paid by the testator in his life-time ; first, because the sup¬ 
posed promise relied on was any thing but a promise, it 
being only a disclaimer on the part of the defendant, of any 
knowledge of the transaction, -and a positive refusal to pay; 
and second, because the promise,>^if^made, was not made 
to the plaintiff,'' or any autknrised agent acting for her. 
I’licn as to the money paid by the plaintiff herself, it was 
contended, that she could not maintain this action for it, 
on two grounds, first, that it had not been paid by her in 
the character of administratrix, for at that time she had not 
obtained administration; and second, that she could not re¬ 
cover it back in her representative character, because it being 
paid in her own wrong, she would be responsible to her 
husband’s estate, and could only sue in her personal capa¬ 
city ; lastly, it was cotilended, that the accounts delivered 
to the plaintiff and the intestate, could not be received as 
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evidence, unless stamped, inasmuch as they were produced 
as evidence of receipts for the money now sought to be re-' 
covered. The Lord Chief Baron was of opinion, that the 
accounts delivered, coupled with the entries in the steward’s 
books, were admissible evidence to sl^i^ that the plaintiff 
and her intestate had been overcharged. The other objec¬ 
tions, he said, he should reserve. In answer to the plain¬ 
tiff 's case, the defendant’s steward was examined, and he 
deposed that the intestate had, from the beginning of his 
tenancy, been aware of the fact that the defendan^t charged 
1/. per acre more than he paid, and had Constantly ac¬ 
quiesced in the«overcharge, as a remuneration to the defen¬ 
dant for the expences he had been put to in repairing the 
fences upon the land. This evidence was left to the Jury, 
and they found their verdict for the plaintiff for the full 
amount claimed, with liberty to the de^ndant to move to 
enter a nonsuit on the objections reserved. 
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V. 

Houriiabi. 


Marri/attf in Easter Term last, moved accordingly, and 
made four points; first, that the evidence of the overcharge 
had been improperly received ; second, that the verdict was 
against evidence, the defendant having proved that the in¬ 
testate was aware of the overcharge; third, that there was 
no promise by the defendant sufficient to take the case out 
of the statute of Limitations; and fourth, that the action 
could not be maintaine4^ by the plaintiff as administratrix. 
Upon the two latter points^^he Court granted a rule nisi, 
but expressed a decided bpinion with respect to the two 
former, that the accounts had been properly received in 
evidence, and that it was for the Jury to decide upon the 
credit due to the defendant’s witness. 


S. Cornyn (with wdiom w'cre Gurney and Larees, Serjt.) 
now shewed cause, and contended, that tlie conduct of the 
defendant in making the overcharges was of itself sufficient 
to lake the case out of the statute of Limitations, on the 
ground of fraud, it nut having been discovered till after the 
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1823 . death of the intestate, which was within six years of action 
‘brought; but independently of this, he submitted, that the 
Clark defendant’s observation if there has been any mistake, it 
Houoham* shall be rectified,” was a sufliicient recognition of his liability 
to take the case oul^ the statute. Admitting that there was 
no express authority on the part of the plaintiff to Mr. Wildet 
to apply to the defendant, still, Mountstephen v. Brooke (o), 
shews that an acknowledgment made to a third person is a 
sufficient answer to a plea of the statute ; then, secondly, 
the plaintiff had a right to sue as adminbtratrix j for, having 
occupied 'the land, and paid the rent in that character out of 
the funds of the estate, the money, when re/;overed, would 
be assets in her hands, and could be sued for by her in her 
representative character only. He cited The South Sea Com¬ 
pany V, Wymondsell (h), and Bree v. Holbech {c). 

if- 


Marryatt and Bolland in support of the rale, contended, 
first, that the plaintiff could not sue as administratrix, be¬ 
cause as the letters of administration Were taken out after 
the payments were made, the plaintiff had made those pay¬ 
ments in her own wrong, and had committed a devastavit, 
and therefore could not recover them in a representative 
character; and second, that the statute of limitations was an 
answer to the action in respect of the payments made by the 
intestate, first, because the alleged damage had accrued 
more than six years before the action ^brought; and second, 
because the language of the defendant, even if it amounted 
to a promise at all, applied exclusively to Mr. fVilde, to 
whom it was personally addressed, and had no reference to 
the plaintiff, who had no share in tte application. Assum¬ 
ing there to be fraud in this case, it could only be taken 
advantage of by a special replication. They cited ComytCs 
Digest (d), Battley v. Faulkner (e), Munt v. Stokes (/), 


(a) S B. & A. 141. 
{b) 3 V. W. 144. 
i Doug. 6j4. 


(d) Tit. AdmiDistration, 1.1. 

(e) 3 B. & A. 288. 

(/;4T. R.561. 
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Short V. McCarthy (a), Ord ¥. Fenwick (6), and Webster v. i823. 
Spmcer (c). • v-i»vw 

Clark 

Bayley, J.—It is not necessary in this case to consider Houguaw. 
whether the mere existence of fraud in^ the transaction, has 
the effect of barring the statute of Limitations, because that 
question is not raised by these pleadings. In order to take 
advantage of the alleged fraud, there*should have been a spe> 
eial replication. The only question upon these pleadings is, 
when did the cause of action accrue, and upon that point 
1 am perfectly satisfied both upon the principle oT the sta¬ 
tute itself, an4 according to decided cases, that the defen¬ 
dant has made such an acknowledgment of the debt, as 
raises a new assumpsit, and takes the case out of the 
operation of the statute. The statute of limitations ope¬ 
rates as a bar, on the principle, that affer a certain time it 
must be presumed that the debt has been paid, and the 
vouchers lost; and therefore whenever it appears from the 
defendant’s ackno^tledgment that the debt remains unpaid, 
its operation is barred. This construction has been acted 
upon in Mountstephen v. Brooke (d), Douthwait v. Tib- 
butt (e), and Leaper v. Tatton(f), in the latter of which 
Lord Ellenborough says, ** As to the sufficiency of the evi¬ 
dence of the promise, it was an acknowledgment by the de¬ 
fendant that he had not paid the bill, and that he could not 
pay it; and as the lin;^itation of the statute is only a pre¬ 
sumptive payment, if his own acknow'ledgment that he has 
not paid, be shewn, it' does away the statute.” Now it 
seems to me, that the present case falls within the rnle of 
construction there laM down. The defendant lets different 
portions of land to different tenants; he agrees to pay the 
parish-rates, and to charge the tenants the same that he 
pays; and he then charges them, and they regularly pay 
1/. per acre more than he has paid to the parish. It is 


(a) 3 B. & A. 626. 
(&) 3 East, 104. 

(c) S B. & A. 360. 


(d)3B. & A.141. 
{e) 5 M. & S. 76. 
(/) 16 East, 420, 
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proved, that the intestate during his life-time, and the plain*? 
tiff after his death, constantly paid this overcharge, and that 
the latter paid it out of and on account of the estate of the 
former. Tiien the accounts delivered, and the entries in 
the book of the defendant’s steward, corroborate the fact 
of these payments, and we have therefore conclusive evi¬ 
dence that the money has been wrongfully received, and never 
returned. These facts Vould go a great way to take the, 
case out of the statute ; but in addition, we have the ad¬ 
mission of the defondant, that he owes the money, and that 
he does ndt chciose to pay it; for in that way do I construe 
his language. Tlierc could be no doubt then, that as to 
!Mr. Wilde, to whom the acknowledgment was personally, 
made, the statute was barred, and as Sll the tenants stood 
in the same situation, and were all generally alluded to in 
the conversation, 1 think the same result is produced with 
reference to the plaintiff. The case then is thus cleared so 
far as respects the payments by the intestate, and I am of 
opinion, that the action is equally maintainable for the pay¬ 
ments made by the plaintiff. Ord v. Fenzekk (a), and the 
other cases of that class, decide only under what circum¬ 
stances an executor or. administrator may sue; they do not 
define the cases in which they are disabled from suing. 
Even admitting that the payment of the money was a de¬ 
vastavit, I am still of opinion, that the plaintiff may main¬ 
tain this action; for 1 take the rule to be, that when an ad¬ 
ministrator finds that as such he .has wrongfully paid money, 
he may, as such, recover it. This money, when paid, was 
j^ssets in the hands of. the plaintiff; it was part of the funds 
of the estate, and ought to remain so; but if this action is 
defeated, it ceases to be assets, ..and the estate is necessarily 
defrauded to that amount. 


Holboyd, J.—I am of opinion that this verdict must be 
confirmed for the full amount claimed in this action. It is 
quite unnecessary, under the circumstances of this case, to 

(a) 3 Ea&t, 1U‘1. 
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determine whether the existence of fraud bars the statute, 
and indeed it would be impossible to decide that question 
upon these pleadings. The ground of this action is, that 
the money has been wrongfully paid, and the evidence of 
Mr. Wilde fully proves that fact, and is an answer to the 
defendant’s plea, because it proves an admission by the 
defendant of the overcharge, and a promise by him to re¬ 
fund it, viith reference to the whole transaction, and to all 
the tenants collectively. That admission, therefore, applies 
to the plaintiff individually as one of tihb tenants. This 
clearly takes the case out of the statute, as t(f the payments 
by the intestate,, and 1 am of opinion also, that the plaintiff 
is entitled to sue as administratrix for the 'money paid by 
herself. • I'he payments made by her do not appear to me 
to have been wrongful, so far as she was concerned, though 
they certainly have turned out to be so with reference to the 
defendant, by whom tliey were received. The money was 
certainly assets in her hands when she paid it, and as assets 
it must continue whhnever it is recovered, 1 am of opinion 
therefore that she was bound to sue iii her representative 
character, and that if she had sued in her own name, and 
recovered the money in her own right, she would have been 
guilty of a fraud upon her husband’s estate. 

Best, J.— ^The question of fraud has been decided by 
tlie Jury, who, acting upon the evidence before them, found 
their verdict for the plaintiff. By that finding we arc con¬ 
cluded. 1 agree that wc are not called upon to decide in 
this case, whether fraud, per se, is an answer to the statute 
of Limitations, but 1 think that if there had been a special 
replication of the fraud put upon this record, the defend¬ 
ant’s second plea would have been answered, and that we 
might so have held without disturbing any of the former 
decisions upon that subject. In ail tliose cases the fraud 
was complete, and the cause of action arose six years before 
action brought; but here the fraud is continued to a period 
far within six years. The rule of construction applicable 
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to thb statute in Courts of Law and in Courts of Equity, 
is widely ditferent; we must abide by. our own rule of con¬ 
struction, and wherever we ihod an acknowledgment that the 
debt is unpaid, must consider the statute as defeated. 
Now here, there is not only such an acknowledgment, but 
there is in effect a promise to pay the debt, and therefore 
the defendant’s plea is satisfactorily disproved out of bis 
own mouth. Then, it is said, that the plaintiff cannot sue 
as administratrix. For the decisive reasons given by my 
learned Brothers, * I am clearly of opinion that she may. 
The rule in tHIs case is the same that governed in Ord v. 
Fermick, and Webster v. Spencer, namely, thpt if the money 
would be assets when recovered, then the administratrix may 
sue for it in that character. Here it clearly is assets when 
recovered; it was not wrongfully paid, though it was wrong¬ 
fully demanded and received; it was assets when paid by the 
plaintiff, and ought in law and in justice to continue so. 


'Rule discharged. 


The King r.The Inhabitants of Bykek. 


Wlfcrc the 
owner of a 
rolliery, by 
iiuloiitiire 
hired certain 


On appeal against an order of two Justices, for tiie 
removal of William Gray and Mary his wife, from Hough- 
ton-le-Spring, in the county of Durham, to Byker, in Nor- 


be'empry^d Sessions confirmed the order, subject to 

in the colliery the Opinion of this 'Court, upon the following case :— 
yeart”at"thc* indenture, dated 23d October, 1809, between James 

”for a Byker, of the one part, and several persons 


good day’s 

work, not exceeding fourteen hours, and 2d. a-day additional when that time was ex* 
cceded ; and they were to forfeit 10s. 6d. for every act of disobedience, and 2s. 6d. a day 
for lying idle, (to be deducted out of their wages), with a proviso, that the jurisdiction 
of the Justices should not be ousted in case ofdisputes; and a covenant that if at Christ- 
tMs the muster should have occasion to repair the machinery belonging to the col¬ 
liery, he might stop tlie works at tlie farthest for a week, without paying any wages to 
the workmen, unless otherwise employed Held, that this was a conditional, and not 
an exceptive contract, and that a workman who had served under it for one whole year, 
thereby gained u settlmcnt. 
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whose names or marks are thereto subscribed, (of whom 1828. 
the pauper, William Gray^ was one,) of the other part, 
the said P. hired and retained the several other parties 
thereto, and they hired and bound themselves as workmen . 

' v IN1(Rltl*rA1lTR 

or servants, to be employed in a certain collieiy, for the offivasa. 
term of one whole year, from the 2 Ist January, 1810, 
upon the following terms and conijitions-That the said 
J. P. should pay to every one of the said persons, for every 
good and sufficient day’s work, not exceeding fourteen 
hours, in single shaft pits, Is. lOJ. per da^, and SJ. per 
day extra, when that time was exceeded. And the said 
several persoift hired and retained by the indenture co¬ 
venanted with J. P., ^at each of them would, in their se¬ 
veral stations, diligently perform and obey his orders and 
directions as to the manner of working the colliery, and 
work the colliery fairly and regularly, as therein expressed; 
or in default thereof, should forfeit and lose, (to be retained 
out of their wages^ the sum of lOs. 6d. for every act of 
disobedience; and also the sum of Qs, 6d. per day for lying 
idle, upon each hewer, deputy crane-man, on-setter, sinker, 
drawer, or off-handman, to be deducted as aforesaid; and 
for every working day which they, or any of them, so hired 
and bound as aforesaid, should absent themselves from their 
employment, or should neglect or refuse to fulfil and exe¬ 
cute the whole of the business of an usual day’s work, 
unless prevented by sickness or some other unavoidable 
cause, the defaulters should forfeit and lose (to be retained 
as aforesaid) the sum of 2s. 6J. for every such default, 
refusal, or neglect; all which said forfeitures and penalties 
should be deducted and retained out of die wages or earn¬ 
ings of each offender, at the first pay-day next after the 
offence should be committed. The indenture contained a 
proviso, that the indenture should not, nor should any 
covenant or clause therein contained, be construed to ex¬ 
tend to oust or exclude any Justices of the Peace from any 
jurisdiction or cognizance which the statute law of this 
kingdom hath given to such Justices over masters and ser- 
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vants-; but, on the contrary, that each of the several par¬ 
ties thereto should be at full liberty, notwithstanding any 
thing therein contained, upon any breach of any of the 
before-mentioned covenants, to call for and require the 
aid and assistance of any Justice or Justices, to compel 
the performance, or punish any breach of such covenants, 
as far as by law they qould or might, if the indenture had 
not been made. It was covenanted and agreed, that iu 
case the said J. P. should think it necessary, at or about 
Christmas, 1822, to repair, alter, or amend any engines 
or machines of or belonging to the said colliery, or to re¬ 
move or prevent any obstructions or hindraiiTre which might 
have happened to the same, or to do^any other thing which 
he, his executors, See. should think needful to be done in 
the said colliery, or the W'orking of the same, that then 
it should be lawful for him to stop the workings, at all or 
any of the pits of the colliery, for any length of time, not 
exceeding in the whole the space of seven days, without 
paying or allowing any wages or sums of money to any of 
the several parties who should thereby be prevented from 
doing their daily work, save and except such of them as 
should be employed by him in any other ork in and about 
the colliery, or otherwise, who should be paid or allowed 
reasonable wages for such his or their other w'ork. (Jiidcr 
this indenture, the pauper w'as retained and hired by 
Mr. Potts, as a driver, and served under it for an entire 
year, during the whole of which time he resided at Byker. 
At the time of the hiring the pauper was under age, un¬ 
married, and without any child. There was no evidence 
that he had, or had not, incurred any penalty or forfeiture 
during his year’s service, or that any deduction had, or had 
not, been made from his wages. The question for the 
opinion of the Court is, whether the pauper gained a set¬ 
tlement in Byker, by his residence there, and his service 
under the indenture. 


Ji. Aldersou, in support of the order of Sessions, con¬ 
tended, on a former day, that the contract in this case was 
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a conditional, and not an exceptive hiring, and therefore 
that by a year’s service under it a settlement was acquired. 

He distinguished this case from Rexv, Edgmond{a\ Rex '*^**®***'® 
VtGatesheadf Easter, 1821, not reported (/>), both of which 

of liVKER. 

(a) 3 Barn. & Aid. 107. 

(b) The following, however, is a note of the case from the Eds. MSS. 


The King v. The Inhaditants of Gateshead. 


to Gateshead. The 


Twb Justices removed Isaac Ward, from- 

Sessions, on appeal, confirmed the order, and stated the fojlowing case 
for the opinion of this Court• * 

By a ineiiiorandiim of agreement, hearing date 5th 1813, made 
hctwecii J. i>. of flic one part, and several persons therein named (of 
whom the pauper was one,) of the other part, it was stipulated and 
agreed that the said peAons should work in a certain colliery therein 
mentioned for one year, ending 5th Aiml, 1814, on the terms and con¬ 
ditions, and subject to the penalties and forfeitures after mentioned. 
First, that the labourers should work for the whole year, except during 
ten days in the Christnms holidays, when they were not to work, nor 
to be liable to any penalties for not working. Second, that during the 
working days in the year, they were to receive each i;s. 6d. i)rr diem, 
and in default of doing any work in any one of those days, they were 
to forfeit and pay Is. each, as a penalty for their negligence; and third, 
they were not required to work the whole day, but to do such quantity 
of work as was equal to a full day’s work, and as soon as that was 
accomplished, they were to be at liberty to go where they pleased. 
Under this agreement the pauper served a year, and the question was, 
whether by such service he gained a settlement in the parish in which 
the colliery was situated, 

J. JViUiains, for the defendants, contended, that the exceptions, re¬ 
servations, and penalties in the contract, vitiated the settlement; and 
he cited Ilex v. lidgtnond, as precisely in point. 

Tindal, contrii, contended, that the last clause of the agreement 
which provided, that nothing herein contained shall alter, bind, or 
affect the legal remedies which usually belong to masters and servants, 
or in any respect have relation to the jurisdiction of magistrates in 
cases of disputes between them,” must be taken in connexion with the 
previous agreement, to work absolutely for a whole year, and if so, 
the pauper would have gained a settlement by serving under it. 

AnnoTT, C. J.—I am of opinion that the pauper did not gain a settle¬ 
ment under this agreement. It is an exceptive contract, which com¬ 
pletely negatives the idea of a yearly hiring and service. The last 
clause of the agreement cannot control its previous stipulations, and 
indeed there is no connexion between the last and the preceding 
clauses. The mode of punishment for any breach of contract is stipu- 
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he insuted were cases of exceptive contracts, as the very 
terms of them expressly imported. Here there was no 
express exception. There is no limitation as to any num¬ 
ber of hours during which the pauper should work each 
day. To construe this an exceptive contract, the exception 
must appear on the face of the mstrument itself. If by 
the custom of trade, on the ordinary manner in which ser¬ 
vants are employed, the servant is required only to work 
certain hours in the day, that would not constitute an ex- 


lated for between the parties themselves, and supersedes the control 
which the magistrates in other cases would have ovgr hired servants. 
Under this agreement, the magistrates conld not pnnish the pauper 
for leaving the service, which event is contemplated by the parties, 
who agree, that for any default, the servant shall pay certain fines 
or penalties for neglecting his work. I think this case cannot be 
^stingnished fromiZerv. Edgtnand. There, the pauper, in considera¬ 
tion of weekly wages, agreed to serve a bricklayer for three years, 
but in case he should neglect his master’s business, or lose any time 
on his own account in any one week during the first year, then, that 
his master should deduct, from his weekly wages, in proportion to any 
over>work, which tiie pauper might do in any*one week. There were 
similar stipulations for the second and third years of the term; and 
it was also agreed, that in case they conld not work tbrongh severity 
of weather, in any one year in the winter time, then, that the mas¬ 
ter should pay no wages during that time, but should permit the pau¬ 
per to employ himself in any other business. The Court held, that 
tliese were express exceptions in tlie contract, and that tlie pauper did 
not gain a settlement by serving for a year under it. That case is 
directly in point with the present. It is manifest, that here the pauper 
is not to be under the control of the master for the whole of every 
day. 

Baylev, J,>M.The pauper in tMs ease, for any thing that appears, 
might have worked for any other master during the year; for if by 
extraordinary strengtli gnd skill, he did a quantity of work, which 
should be equal to a day’s work, he was at liberty afterwards to do 
what he pleased. In addition to Rex v. Edgmond, Rex v. North Nibley is 
also in point, where the stipulation jras, that the pauper should work 
twelve hours each day for five years, as a weekly servant j and that was 
held to be an exception which destroyed tlie settlement. 

. Best, J. (a).— The stipulation In this case, is, to do a certain quan¬ 
tity of work during each day, and as soon as the work is performed^ 
the control of the master ceases. 

Order of Sessions confirmed. 


(a) Holroyd, J. vai absent. 
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ception (a). In almost every contract there must be scnne 
exceptions implied; as for instance, suppose a clerk em¬ 
ployed in a merchants counting-house at a yearly salaiy, 
the hours of rest would not render it an exceptive contract. 
In the present case, it was quite obvious, that the stipula¬ 
tion as to the number of hours during which the pauper 
was to work, was merely introduced as a mode of calculat¬ 
ing the wages. The hiring was general, but the mode 
in which the wages were to be paid, an4 the work per¬ 
formed, was special. The stipulations introdqped could not 
control the original unqualified hiring for a year. It was 
clear that the pauper could not have left his master’s ser¬ 
vice, and the special fifovision saving the ordinary jurisdic¬ 
tion of the Justices was quite decisive to negative this as 
an exceptive hiring. 

Tindalf contrJ, contended, that this was an exceptive 
contract, plainly mqpifested by the stipulation as to the 
quanti^ of labour which was to constitute a day’s work. 
Suppose the pauper, as soon as he had performed fourteen 
hours labour, refused to do any more, could he be com¬ 
pelled, by the interposition of a magistrate, to work any 
longer i If not, then there was an exception in the con¬ 
tract which destroyed the notion of a conditional hiring, 
and no settlement could be gained. The principle on 
which Rex v. Edgmond was decided, must govern this case. 
An original hiring for a year, will not over-ride the subse¬ 
quent exceptions. In Rex v. Edgmond there never was an 
original hiring for a year, and yet the stipulation in that 
case for absence from work during frost, was held to ren¬ 
der it an exceptive contract, and defeat the settlement. 
That stipulation is similar to the provision here, respecting 
the repairs of the machinery for working the colliery. But 
Rex V. Gateshead is a decisive authority against the settle¬ 
ment. In that, the stipulations were nearly similar to those 
in the present case, and the Court held, that Rex v. Edg- 

(a) Vide Burr. S. C. 671. 1 Dongl. 333. 1 Bam. Sc Aid. S22. 
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tnond was not distinguishable from it. If those two cases 
were properly decided, they must govern this, and con> 
sequently the order of Sessions must be quashed. He also 
relied on Bex v. North Nibley (a). 

The Court took time to consider of the case, and judg¬ 
ment was now delivered by 

Bayley, J.- 77 -The only question in this case is, whether 
the hiring wa§ conditional or exceptive. Many cases of a 
nature similar to the present, arc to be found in the books, 
and the distinction between them is certainly subtle, and at 
first sight not easily discernible, i^ut, adverting to them 
in an aggregate view, the real distinction seems to be this; 
where the bargain is originally made for an entire year, and 
terms are introduced indicating a continuance of the rela¬ 
tion of master and servant during the whole year, but there 
is also a provision, that in a given evqnt it shall be in the 
power of either party to suspend or terminate the service 
for a part of the year; still, if the service is in fact per¬ 
formed during the whole year, and neither party avails 
himself of the condition, a settlement is gained. For this 
purpose, a conditional hiring is the same as an absolute 
hiring, if the condition is not acted upon. But where by 
the terms of the bargain, the relation of master and servant 
will not subsist during a whole year, without some further 
arrangement being made between the parties, the hiring is 
exceptive, and therefore where the agreement is to exclude 
days or hours from the service, that is an exceptive hiring. 
It was contended, in argument, that both days and hours 
were excluded from the service in this case, by the terms 
of the agreement, but we are of a different opinion. The 
pauper was hired by indenture, and the agreement was, that 
the master should pay Is. lOd. for every good day's work 
not exceeding fourteen hours, and per day more when 
that time was exceeded. It was argued, that by that 


(«) ST. R. 21. 



337 


TRINITY TBRH, VOVRTH ORO. IT. 

agreement, the pauper was at liberty to absent himself from 
work at the termination of the fourteen hours, and that the 
master could not compel him to work beyond that limited 
period. But we are of opinion that the period of work 
was mentioned only as the measure of wages, that the 
contract does not impose any limit upon the work, which 
ought to be reasonably exacted by the master; and that the 
relation of master and servant continued throughout the 
whole twenty-four hours. With respect to the forfeitures, 
we are also of opinion that the pauper waf, not at liberty 
upon the payment of them, to withdraw hinwelf trom his 
work as he thought proper, bnt that they were mentioned 
merely with the view of compelling uninterrupted attend¬ 
ance ; and this view of^ the case is strongly corroborated 
by the subsequent stipulation, that nothing expressed in 
the indenture should be so construed as to abridge the 
ordinary jurisdiction of the magistrates. The clause re¬ 
lating to the repair of the machinery has also been relied 
upon in favor of thg appellants, and undoubtedly if that 
can be considered as an exception, this was a contract, not 
for an entire year, but for a year, minus seven days. We are, 
however, of opinion, that if cannot be so considered, but 
that this was a contract for a year, with power to the mas¬ 
ter to stop the work, if he should think right to do so. If 
he had done so, the question for our consideration would 
have been ditferent, but that fact is not found by the case, 
and therefore this was a bargain for . a year, with liberty to 
suspend the service, and was consequently a conditional, 
not an exceptive hiring. The distinction between a con¬ 
dition and an exception will be found consistent with all 
the decisions upon tiiis subject. Wherever it has been held 
that a servant having liberty to absent himself is not entitled 
to a settlement, it will be found, either that he had in fact 
taken advantage of that liberty, or that the time was by 
necessity excepted out of the original, contract. But nei¬ 
ther of those alternatives is found here; this therefore is a 
conditional hiring, and as the condition has not been acted 

VOL. HI. Y 
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upon, the pauper has gained a settlement in Byher. The 
order of Sessions consequently was correct, and must be 
confirmed. 

Order confirmed (a). 

(a) Vide 2 Bolt. 211. Sir. Burr. S. C. 280. 458. 753. 1 Dougl. 391. 
1 East, 599. 1 B. & A. 322. 2 Id. 520. 1 M. & S. 622. 3 Id. 299. 


,4 

The KinIs V . The Inhabitants of Bawburgh. 

Ti'wO Justices, by order, removed William Peas from 
St, Andrew'Sf in Norwich, to Bawh^gh, in Norfolk, and the 
Sessions, on appeal, confirmed the order, subject to the 
opinion of this Court, on the following case:— 

The pauper is an illegitimate child, born in Great Mel- 
ton, in Norfolk. By indenture of apprenticeship, dated 
1819, he was bound apprentice to Ifenry Sopy, 
a bricklayer, at Bawburgh, for seven years. The indenture 
was executed by the churchwardens and overseers of Great 
Melton, by Sapy, and by the phuper, attested by the clerk of 
the magistrates; and beneath the signatures of those parties 
was a consent by two magistrates to the binding, but the 
signatures of the latter were not attested, nor did it appear 
whether they were affixed before, or after, the execution of 
the indenture by the otlier parties. The magistrates’ order 
for the binding was regular, and was referred to in the in¬ 
denture, but not.by the date thereof. The indenture bore 
no stamp. Ten pounds were paid by the parish officers of 
Great Melton, to Sapy, as a premium for the binding. The 
pauper resided with Sapy, and served him under the ap¬ 
prenticeship for upwards of a twelvemonth, when Sapy 
failed, and the pauper, with his consent, left him, and 
worked and lodged with another master, at Bawburgh, for 
more than forty days, and finally became chargeable to that 
parish. The question for the opinion of the Court is, whe- 
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ther the indenture of apprenticeship was a valid one, by 
the statute 56 Geo. 3. c. ISQi ^nd as such conferred a set¬ 
tlement by indenture and service under it. 

Marryattf in support of the order of Sessions. The 
first objection is, that the indenture does not specify the 
date of the ^magistrates’ order of apprenticeship. Now, 
section 1 of 56 Geo. S. c. 139^ does not require that the 
indenture shall set out the date of the magistrates* order in 
full, it is only to he referred to ; and therefore the omis¬ 
sion of the date will not afford a ground fbr defeating the 
settlement, a^d will not necessarily avoid the indenture, al¬ 
though the 5th section requires it to be signed, ” as here¬ 
inbefore directed.” \here is no previous direction that it 
shall be signed when the order is dated, setting out that 
date, and as the word ** hereinbefore” restrains the mode 
of signature to the previous enactments, and yet cannot be 
rejected, although there are no such previous enactments, 
this omission canndt be held to avoid the instrument, 'fliis 
principle has been expressly laid down with reference to 
leases, Doe v. Godwin (a), and there is no reason why it 
should not equally apply to the instrument in this case. 
The Court will presume, that the magistrates have strictly 
discharged their duty, unless the contrary is sfiewn; and 
the contrary is not shewn here. He was proceeding to the 
other points intended to be raised in the case, when 

The Court interposed, and, without hearing Robinson, 
contrd, proceeded to give judgment. 

Bayley, J.—.It is not necessary to hear any further ar¬ 
gument, because it is quite clear by the first and fifth sec¬ 
tions of the statute, that the indenture is void, for not 
setting out the date of the magistrates’ order of appren¬ 
ticeship. With reference to this point, the first section 
provides, that ** such order shall be referred to by the date 

(o) 4 M. & s. 265. 
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1823 . thereof, and the names of the said Justices in the indenture of 
apprenticeship.” With this requisite, the indenture does not 
The JKimo comply, and therefore it is in this respect clearly voidable. 

The The fifth section goes on to declare, that " no settlement 
of shall be gained by reason of such apprenticeship, unless 
BAWBvncR. order shall be made, and such allowances of such in¬ 
denture shall be signed, as hereinbefore directed.” The 
word ** such,” as hera 'introduced, is by no means an im¬ 
material word, but evidently implies, that no indenture 
shall be valid to ednfer a settlement, except such an one m 
all respects as *the preceding section has described. Tins 
is not such an indenture, and therefore by the very ex¬ 
pressions of the statute it is r.ecessarily and absolutely void. 
Upon this single point, therefore, wi/^out reference to the 
other objections, I am of opinion, that no settlement has 
been gained by service under tlus indenture, and conse¬ 
quently the order of removal, and the subsequent order of 
Sessions must be quashed. 


Best, J., concurred (a). 


Orders quashed. 


(«) Holroyd, J., was absent at the Old Bailey. 


The King v. The Inhabitants of Lambeth. 
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*X^HE order of removal in this case was dated on the 
of April ; on the first day of the ensuing Sessions, which 
was the 15th of April, the appellants entered and respited 
their appeal, and the order of respite was dated on that day. 
Ou the 24h June, a copy of the order of respite was served 
upon the respondents, but no notice of trying the appeal was 
given. The appeal stood in the paper for -trial at the next 


respondents, 

wiuiout any notice of trial, and the respondents appeared at the following Sessions in 
July ^~Held, that the Sesoions were bonnd to hear tlie appeal, though no otlier notico 
of trying the appeal had been given than the bervicu of the order of respite. 
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Sessions, in July, at which bodi parties appeared, but the 1833 . 

respondents declined going into their case, objecting, that 

as no notice of trial had been given, they were not bound The^Kiso 

to appear and try, and the appeal, in point of practice, 

could not be heard; they contended that there was, in of Lamsbth. 

fact, no appeal before the Court, and claimed to have the 

order of removal confirmed. The^ Justices being of opi* 

nion, that the objection was well founded, confirmed the 

order, subject to the opinion of the Court upon the point 

of practice. 

G. Cross, in support of the order of Sessions. The 
respondents having received no notice whatever of appeal, 
were not bound to ^pear and support the order of re¬ 
moval, and consequently there was in fact no appeal, and 
the Sessions had no alternative but to confirm the Justice’s 
order. The appellants entered and respited the appeal at 
the first Sessions under the authority of the statute 9 Geo, 1. 
c. 7. s. 8., and the service of the order of respite, was 
merely a part of that proceeding, and did not at all obviate 
the necessity of giving a reasonable notice of the appeal 
itself, and their intention to try at the next Sessions. The 
notice of appeal was necessary long before that statute was 
passed, and the want of it has been held to be good ground 
for the Sessions to dismiss the appeal. Hex v. Stroud (a), and 
Hex v. Bucks (b), in which latter case, Lawrence, J., com¬ 
menting upon that statute, declares, that it leaves the ne¬ 
cessity of the notice of appeal precisely the same as it was 
before that statute had passed. [^Best, J. Was not the or¬ 
der of respite in efiect a notice of appeal, as in this Court 
an order of Nisi Prius, making a cause a rcmanct, super¬ 
sedes the necessity of a fresh notice of trial ? (c)] In this 
case there never was any notice of appeal at all, for the 
order of respite cannot be considered as a notice that the 
appellants mean to try. This mode of proceeding was 

(c) Shepherd v. Butler, ante, 
vol. i. p. 16. 


(o) 1 Str. 315. 
(b) S East, 342. 
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likely to be prejudicial to the respondents, because, if they 
had accepted this notice as a sufficient notice of trial, and 
luid appeared to try, and the appellants had absented them¬ 
selves, the respondents could not have been allowed their 
costs; for the 8 8c 9 3. c. SO. s. 3. empowers the 

Sessions to award costs only, upon proof made before them 
of a notice of appeal having been given, which the respon** 
dents certainly would not have been in a situation to prove. 

Then, as the respondents did not appear at 
the Sessions, either for the purpose of trying the appeal, 
or of applying for their costs, (and the last argument would 
assume, that they did appear for neither of those purposes,) 
why did they appear at all ?] ITie respondents appeared 
in order to enquire in what stage the^appeal really was, for 
of that they were necessarily ignorant. [Baj/ley, J. The 
respondents did appear, which they would not have done 
had they not .received the order of respite; and therefore it 
is clear that they treated that order as a valid notice of trial. 
Then ought they afterwards to turn round and treat it as 
a nullity ?] It was in fact, and according to the rules of 
Sessions practise, a nullity; it is perfectly new to consider 
an order of respite as equivalent to a notice of trial. It 
never has been so considered; therefore the respondents 
have had no notice of trial, and the Sessions being on that 
ground authorized to dismiss the appeal, their order must 
be confirmed. 


Marett, contrd, was stopped by the Court. 

Bayley, J,—I am quite satisfied, that the service of 
the order of respite, served, as it was, more than two 
months after the date of the order itself, was a good sub¬ 
stantial notice of trial for the next Sessions. The respon¬ 
dents could not possibly understand it in any other light, 
nor could the appellants have served it for any other pur¬ 
pose. The appeal, therefore, has been improperly dis- 
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nuMed, and ju9tijce requires that it should go down to the 
Sessions to he heard upon the merits. 

Best, J. (a) concurred. 

Order of Sessions quashed, 
(a) Holroydf J. was absent. 


The Kino «. The Inhabitants of St.Pancras, in 
* Middlesex. 

jBy an order of tw^ustices, Kitty, the wife of 
Buchan, was removed from LanAeth, in the county of Sur¬ 
rey, to St, Pancras, in the county of Middlesex, as the place 
of her last settlement. The Sessions, on appeal, confirmed 
the order, subject the opinion of this Court, on the follow¬ 
ing case;— * 

The husband of the pauper occupied a house in Thom- 
Itaugh Street, in the parish of St. Pancras, and resided in 
the same for a period not exceeding nine months, and sub¬ 
sequently to the 2d day of July, 1819, at the yearly rent and 
value of 80/.; and during such occupation, was regularly 
rated by, and paid a poor rate to, the parish of St. Pancras, 
as such occupier of the said house. The question for the 
opinion of the Court is, whether the pauper’s husband 
gained a settlement in the parish of St, Pancras, by being so 
rated at, and paying his share towards, the public taxes and 
levies of the said parish, under the 3 &. 4 lY. M. c. 11. 
8. 6, and 35 Geo, 3, c. 101. s, 4. 

Cowley, in support of the order of Sessions. The ques¬ 
tion is, whether the 3 k. 4 fV. Sf M. c. 11. is or is not abso¬ 
lutely repealed by 35 Geo. 3. c. 101. If it be not, then it 
is clear that in this case the pauper gained a settlement 
under the circumstances above mentioned. By s. G. of 
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3 8( 4 ^ ilf . it is enacted, “ That any person coining to 
inhabit in any parish chai|;ed with and paying his share 
towards the public taxes of the said parish, shall gain a 
settlement.** Standing alone, it is quite clear, that under 
this section a settlement might be gained by paying rates or 
taxes in respect of a tenement of any value whatever. What 
then is the effect of 35 Geo. 3. c. 101 ? No more than, to 
limit the operation of the previous act as to the value of 
the tenement. By section 4. it is enacted, “ That no person 
shall gain a settlehient by being charged with and paying his 
share towards* the public taxes or levies of the said parish, 
for, or on account, or in respect of any tenement, «of being 
of the value of 10/.” It is quite obvious that the operation 
of this latter statute is not to repeal ^le former, but merely 
to limit it to tenements which are of the value of 10/. and 
upwards. A settlement therefore may still be gained by the 
payment of rates in respect of tenements. Undoubtedly in 
Ilex V. Islington (a). Lord Kenyon said, tliat the legislature 
in passing the 35 Geo. 3. intended to make an end of this 
head of settlement in future; but that was an obiter dictum. 
It is true also that in Rex v. Penryn (5), Lord Ellenborough 
expressed himself to the same effect; hui Abbott, J. in that 
case seemed to be of opinion that the operation of the statute 
was merely to prevent the acquisition of settlements by “ pay¬ 
ing rates for tenements of very small value.’* In Rex v. Ches~ 
hunt(c), it was decided, that a person residing on a tenement 
of more than 10/. annual value, could not gain a settlement, 
except by paying rates. There, however, the pauper was 
a servant of the crown, and resided on a tenement belong¬ 
ing to tlie public, and consequently could not gain a set¬ 
tlement by such residence. ' There being nothing in the 
35 Geo, 3. which expressly takes away the settlement by 
paying rates or taxes, the decision of the Sessions was right. 
The statute 59 Gep. 3. c. 101. has no reference whatever to 
this question, because that act is cophned solely to settle¬ 
ments by renting tenements. 


(a) 1 East, 283. (fc) 5 M. & S. 41S. 


(c) 1B. & A. 473. 
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Barnewall, contrd, contended, that the operation of 
35 Geo. 3.“ c. 101. was altogether to do away with the head 
of settlement by the payment of rates and taxes. Prior to 
that statute the settlement by^ payment of rates and taxes 
was never had recourse to unless the pauper rented a tene¬ 
ment of less than 10/. annual value; therefore, when it was 
enacted, that no settlement could l^e gained by paying rates 
or taxes for such a tenement, it was obvious that the legis¬ 
lature intended to put an end to that head of settlement. 
This was the opinion of Lord Kenyon in Rex v. Islington, 
and of Lord Ellenborough in Rex v. Penryn. It was ob¬ 
servable, thaf Mr. East, the reputed author of this statute, 
ill his report of the first-mentioned case, added a note to 
the text, without intimating any disapprobation of what was 
stated by the Chief Justice. Indeed, Lord Ellenborough in 
the latter case, expressed a decided opinion upon the sub- 
jebt. His Lordship said, This enactment was undoubtedly 
meant to abrogate this head of settlement, and the autho¬ 
rities upon it, which, perhaps, had been carried to some 
degree of absurdity. Lord Kenyon appears to have con* 
sidered the operation of the act; and [ am glad that we 
have his authority for it. If this construction of Lord Ken¬ 
yon had not been felt to be the correct one, 1 doubt not 
that we should have had some observation upon it from the 
learned Reporter, with whom the act originated, and which 
is generally known by his name.’’ The 59 Geo. 3. so far 
from being beside the present question, afforded a very 
strong argument in favour of the construction now relied 
on, for although that statute appeared from the preamble to 
be confined to settlements gained by the renting of tene¬ 
ments, yet it enacted, ** That no person shall acquire a set¬ 
tlement by or by reason of dwelling for forty days in any 
tenement, unless it be held for the term of one whole year, 
and the rent paid for a year, &c.” If, therefore, a settle¬ 
ment might be gained in every case by paying the smallest 
amount of rates, although the tenement might not be held 
for a year, and although no rent was paid, a pauper n>igli^ 
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be sjsid to gain a settlement by reason of dwelling on a tene¬ 
ment, and this statute would be repealed by implication. 

The Court took time to consider the case, and 

Bayhy, J. now delivered judgment. The question raised 

in argument in this case was, whether the right to gain 

a settlement, by being rated and paying taxes, was still sub* 

sisting at the time the pauper s husband was rated and pmd; 

the tenement which he occupied being of the yearly value of 

10/. or upwards*. It is clear that the husband could not gain 

a settlement by renting the tenement, because he had not 

been in the occupation of it during the period of one whole 

year, as required by the statute 59 Ofeo* 3* c. 50. For tbe 

purpose of deciding the question, we must advert to the 

language of 35 Geo, 3. c. 101. s. 4. by which it is enacted, 

** That no person or persons whatsoever, who shall come 

into any parish, township, or place, shall gain a settlement 

in such parish, township, or place, by bein^ charged with 

and paying his, her, or tlieir share towards the public taxes 

of the said parish, township, or place, for, and on account, 

or in respect of any tenement or tenements, not being of the 

yearly value of 10/.;’* and it was argued, that this head of 

settlement was entirely destroyed by that section. We must 

consider what was the state of the law upon this subject 

before the 35 Geo. 3. passed. As the law then stood, a 

person rated and paying taxes for a tenement, whatever 

might be its value, thereby acquired a settlement. In such 
♦ 

case the parish was considered as having adopted him as one 
of their parishioners. In most instances, where the tene¬ 
ment was of the annual value of 10/., the occupier would 
gain a settlement on other grounds. During the argument, 
however, one instance w'as referred to, in which a party 
occupying such a tenement would not acquire a settlement, 
unless on the ground of paying rates. That was the case 
of Bex V. Cheshunt, w'here the pauper was living in a house 
belonging to the king, as a servant of the public. It is to 
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be observed, that the words of the section to which I have 
referred, do not in terms import an intention on the part of 
the legislature to abolish this head of settlement altogether. 
They are clearly qualified, and apply in direct terms to tene¬ 
ments not being of the yearly value of \Ol, Before we give 
a general effect to words which are not in themselves gene¬ 
ral, we ought to see clearly that such was the intention of 
the legislature. We think it would be going too far to give 
a general effect to the words of this act, when w'e find that 
“ being rated and paying,” as applied to a tenement of 
above the value of 10/,, was one medium by which a settle¬ 
ment in all ca^s might be obtained, and in some instances 
the only medium. The cases of Rex v, Islington and Rex v. 
Penryn, referred to iir argument, are certainly at variance 
with the opinion of the Court as at present constituted. 
In the former case the point did not properly arise, and the 
opinion of Lord Kenyon was quite extra-judicial. The only 
question in that case was, whether the operation of 35Geo. 3. 
c. 101. 8.4. was limited to persons who should thereafter 
come into any parish, or whether it extended to persons 
residing there before. That question was again brought 
under the consideration of the Court in Rex v. Penryn, 
when Lord Rllenborough certainly gave a decisive opinion 
that it was the intention of the legislature entirely to abolish 
this head of settlement. On that occasion, the present 
Jjord Chief J ustice is reported merely to have said, that it 
was expedient to do away settlements by paying rates for 
tenements of very small value. From the report of that 
case, it does not appear whether my Brother Holroyd or 
myself were present. These two authorities naturally drew 
the attention of the Court to consider carefully the words of 
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35 Geo. 3, and the state of the law as it existed before the 
passing of that act. Had no case occurred before that 


time, in which the occupier of a tenement of 10/. yearly 
value would gain a settlement by the payment of rates, and 
on that ground alone, then probably the w'ords of the statute 
might be construed to have a general operation, and to 
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Where a mar¬ 
ried woman, 
upon the death 
of her hiis* 
band, assumed 
her maiden 
name, and 
after the lapse 
of several 
years was mar¬ 
ried, by banns, 
to a second 
liiisband in 
that name, 
with the de¬ 
scription of 
widow 

Held, that in 
the absence of 
frand, such 
marriage was 
legal, and that 
her settlement 
followed that 
of the sexoud 
husband. 
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destroy this head of settlement entirely; but one instance- 
bas been mentioned, and possildythere maybe others, 
where, before the 35 Geo, 3. a settlement could not be 
gained by the occupier of such a tenement, unless by the 
payment of rates. Under such circumstances we think we 
are not warranted in saying that these qualified words were 
intended by the legislature to have a general and unqualified 
operation, so as to annihilate entirely this head of settlement. 
Possibly it might have been supposed at the time when 
59 Geo. 3. wa^ passed, that this head of settlement no 
longer existed; and we have given our opinion as early as 
we conveniently could, in order, that if sucfi ‘ idea existed, 
the error may be amended during ^e present Sessions of 
Parliament. 

Order of Sessions confirmed. 


The King v. The Inhabitants of ^t. Faith's, 

Newton. 

Two Justices removed Ann Lovick and her son from 
St. MargareCsy Norwickf to St. FaitKe, Newton, and on 
appeal by the latter, the Sessions confirmed the ordel, sub¬ 
ject to the opinion of the Court, upon the following case:— 
The pauper, whose maiden name was Ann Lovick, was 
married on the liih September, 1812, in the parish of St. 
Helen, Norwich, t6 one James Browne, a man of colour, 
whose settlement is unknown, and who was then a private 
soldier in the 69th regiment- of foot. About half-a-year 
afterwards, Browne went to Ipswich, and the pauper, at his 
request, follow'ed him thither, and remained with him there 
a few weeks, when she returngd to Norwich, and never saw 
or heard any thing of her husband afterwards, except that 
a report reached her of his death by drowning, but it is not 
otherwise known when he died, or whether he is dead. On 
the 3lst March, 1822, and after the pauper had received 
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such information of the death of Browm, she was-married 1828. 
by banns, in the parish of St, Michael, Codany, NomicAf 
to WiiUam B4gg, widower, by the name and description of 

and after her return , 

- . T- . I ISHABltASTt 

to Norwich, the pauper went by the name of Ann Lotnck of 

Cm Faith’s 

only till her marriage with Rigg. The settlement of -Rigg Nawtoir.’ 
was proved to be in a third parish in Norwich. If the 
Court should be of opinion that due second marriage was 
legal, then the order of removal and the order of Sessions 
are to be quashed; if otherwise, to be confirmed. 

H. Cooper, in support of the order of Sessions. The 
Court will adt* on the positive authority of Rex v. Twin- 
ing (a), and will presume the death of the first husband, 
rather than the commission of the crime of bigamy by the 
wife; and therefore it is unnecessary to discuss that point. 

The only question is, whether the second marriage was 
legal, and under all the circumstances of this case, the 
Court will be of o|^inion in the negative. This case is dis¬ 
tinguishable from Rex v.Billingshunt (6), because there no 
other name but that by which the party was married, had 
ever been used by him, but here the name of the first hus¬ 
band was used by the pauper for some time. iBayley, J. 

But the case of Rex v. Burton-upon’-Trent (c), is free from 
that distinction; there the pauper was never known except 
by the assumed name under which he was married, and yet 
the marriage was held legal. Is not that case decisive of 
the present f] That case was decided upon the principle, 
that the name was not assumed for the purpose of fraud; 
but that is not the question here, nor ought the question of 
the validity of a marriage to he confined to so narrow a 
scope. It is a question of public policy, involving the 
public interest, and should be so considered. {Best, J.—In 
point of fact, was not Lovick the pauper’s real name? Had 
she not acquired it, and madf it her own by long use ? Tlie 
late pase of Doe v. Yates (d) has decided, that the assump- 

(d) 2 B. & A. 286. (c) a M. & S. 537. 

{b) S M. S. 250. (d) Ante, vol. U p. 187. 


Ann Lovick, widow. Both at Ipswich, 
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tion and long use of a name is sufficient to satisfy the words 
bearing a name” under a devise, without taking it by an 
set of Parliament.] The pauper here, had by her first mar¬ 
riage, acquired another legal name, and she had no autho¬ 
rity to lay that aside and resume her maiden name. Great 
mbchief would attend the exercise of such an authority, for 
it would utterly annihilate that notoriety of the parties about 
to be married, which the Legislature thought so essential. 
[Mestf J.—^According to that reasoning, every man who has 
changed his name by licence, ought to be married under an 
alias.] The j^uper was not married by her true name, for 
her husband's name was her’s, and she had no title to any 
other. It is said by Sir William Scottf in *Frankland v. 
Nicholson (a), ** the statute requir^ the true Christian and 
surname, and unless there be a publication to that effect, it 
cannot be qualified; the marriage must be pronounced null 
and void.” Now here there was not a publication of the 
true surname, and therefore the marriage is void. [Botfly, J. 
In that case there was no evidence that, the woman had ever 
been generally known by the assumed name; and that makes 
a wide distinction between the two cases.] The question in 
cases of this nature is, not whether the public, or any in¬ 
dividual, has. in fact been misled, but whether it is possible 
that any one may be misled, by the concealment of the real 
name. Now here, persons certainly might have been mis¬ 
led. At all events the pauper was not truly described when 
she was called ** Ann Lovick, widowfor if she was a 
widow she was Ann Browne, In point of fact, therefore, 
the real name of the pauper was not published and used at 
her second marriage, and consequently, both according- to 
the spirit and the letter of the law, that matriage is null 
and void. 


Robinson, contrd, was 



Baxley, J.—^The object of the statute was to make it 
notorious to the world who the parties were that were about 

(a) SM. & S. 259, note 1. 
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to enter in^o the' married state, and therefore ^wherever the 
name is fraudulently assumed or concealed, that object is 
defeated, and the marriage is void. But \rhen the party 
has assumed a new name, not for any fraudulent purpose, 
but fairly and openly, and has for a considerable period used 
and been known by that name, then, it has been in several * NwroS!** 
cases decided, a marriage under that name is valid. The 
name in this case does not appear to have been assumed for 
die purposes of the marrii^e, or for any improper purpose; 
and under the circumstances of this cage, at least as much 
notoriety was given of the person of the payper by the name 
of Lovick, as could have been ^ven by that of Browne. 

The former was her maiden name, she had gone by it for 
many years, and wa^ therefore more likely to be recognized 
by that name than by the other. The mere fact that some 
one individual may be deceived, is not sufficient to annul the 
marriage; the name must be assumed fraudulently. That 
has long been the rule of construction upon this subject, and 
that rule is actec^ upon in the cases that have been cited. 

I am therefore of opinion that this is a valid marriage, and 
that a different decision would be very likely to produce 
much mischief; for where a party has several names, one 
of them may easily be omitted by accident or mistake, and 
it would be a most grievous thing, if every marriage so¬ 
lemnized under such circumstances was to be deemed il¬ 
legal. 


Best, J. (a). —I should pause long before 1 brought my 
mind to give a judgment that at all tended to overturn the 
decision of a Judge for whom 1 entertain so high a respect- 
as my Lord Stowell ; but I am quite convinced, that in sub¬ 
stantiating this marriage, we are acting upon the very prin¬ 
ciple which he so ably laid down in the case of Frankland 
V. Nicholson, The pauper here had acquired the name of 
Lovick by long use and general reputation, and it seems 
evident to me, that the fact of the marriage would have been 
(a) Ilolroydy J. Bras ab 3 ent at the Old Bailey. 
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far less notorious had the banns been published under the 
name of. Browne, than it was by a publication of them 
under that of lavkk. It has been asserted in the ai|(ument| 
mat a married woman cannot legally bear any other name 
than that which she has acquired in wedlock; but the fact is 
not so; a married woman may legally bear a different name 
from her husband, and very many living instances might be 
quoted in proof of the /act. Besides, the pauper in this 
case, was in the eye of the law a feme sole; she might 
adopt any name she thought proper, and seven years use of 
any adopted name 'would by law identify that name as her 
own. This woman had borne the name of Lo'cick during a 
space of ten years, and nothing was so naturSl, or so well 
calculated to render the fact of her marriage notorious, as 
her publishing the banns in that namdf 1 fully agree, there¬ 
fore, that this was a valid marriage. 


Order of Sessions quashed (a), 

(a) See Mather v. Neigh, iv the Consistory Coui^, Trin. 47 Geo, 3, and 
1 Nolan’s P. L. 267. 


The King v. The Inhabitants of Yaldino. 

i 

Where the jjY an order of two Justices, Jo/in Russell, Ann his 
contt-leet of _ 

the manor of wife, and their seven children, were removed from the pa- 

perBon**to nsh of Yalding to the parish of Harden, both in the county 

o?the trough and on appeal the Sessions quashed the - order, 

of R., a dis- subject to the opinion pf the Court, on the following case:— 
trict within ....... i • j • j i i 

the manor, ex« At the hearing of the appeal, it was admitted, that the 

seven parishes, pauper had gained a settlement about twenty-nine years 

whfc? he appellant parish, by yearly hiring and service. 

aherwards be* The manor of jfylesford is a manor of the ancient demesne 

Sle^as'^pao- of the Crown, the court-rolls of which have been regularly 
per, and it ap* ^ 

pearing, first, 

that it was not an annual office; second, tliat he .took no oath of office ; and third, that 
he had not served under die appointment for one wliole yearHeld, that he had not 
such a public annual office or charge as would gain him a settlement under S ff* ^ ilf. 

c. 11. S.36. 
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kept for a long series of years, and the borough of Aug- 
^ morhill is a district within the said manor, extending into 
seven parishes, and some part of it lying within the parish 
of Yalding. At a court-lcet holden for the manor of Ayhi- 
ford, it has been usual from time immemorial to appoint 
certain officers, namely, constables and borseholders, such 
officers being always expressed to be appointed to serve 
for the year ensuing,^’ and swoni to discharge the duties 
of their office. A custom of appointing an ale-conner at 
the court-leet, has also existed in the manor from time im¬ 
memorial, but it does not appear that that officer was ever 
sworn to execute his office. Since the year 1793, the office 
of w'eigher of weights and measures has been added to that 
of ale-conner. These, latter, as well as the street-driver 
hereafter mentioned, have been appointed from time to time 
at the same court-leet as the constablef and borseholders, 
although not expressed to be ** for the year ensuing.” At a 
court-leet holden in 1750, a street-driver of the borough of 
llugmorhill was appointed for the first time. Similar ap¬ 
pointments took place in 1753, 1764, 1772, and 1784, and 
from that time to the present, thirty-eight courts-leet have 
been held, at each of which a street-driver has been ap¬ 
pointed, with the exception of the year 1798, no court 
having been held in that year. But in the year 1799, two 
court-lcets were held, one in January and one in November, 
at which the appointments were in the same form as in 
other instances, so that such officer, together with the 
constables, borseholders, &c. has been appointed on the days 
of holding the court-leet, which have occurred at intervals, 
sometimes of more, and sometimes of less, than a year; 
but it does not appear that he was ever sworn to discharge 
the duties of his office, or that there is any ^tli applicable 
to the office. In the record of the proceedings of a court- 
leet holden for the m^ior of Ayleiford, on the IQth of Ja¬ 
nuary, 1813, is the following entry, among several others, 
of a presentment of the Jury :—** Also they present and 
appoint John Russell to be street-driver of and within the 
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borough of Rugmorhill, witliio the said manor.” On the 
8th of Januari/, 1814, the pauper was again appointed in 
a similar form, and a third time on the 20th of February, 
.1815. Tiie pauper never appeared at the courts at wliich 
he was noniinated, and was never sworn. He discharged 
the duties of the office in person from the IQth of January, 
1813, up to his re-appointment on the 8th of January, 1814 ; 
he also served in persoh for a short period after his re-ap- 
poiiilment in 1814, but another person, to whom he paid no 
compensation, sesved, at his request, in his stead, during 
the remainder of 1814, and after his appointment in 1815; 
including, however, his services under the ffj;^st and second 
uppointnicnts, he served the office in person for more than 
a'whole year. During the years 18^, 1814, and 1815, he 
resided in the respondent parish, but not in that part of it 
which is situate wi hin the borough of Rugmorhiil, where 
his duties were to be executed. No part of his residence 
was under a certificate. The question for the opinion of 
the Court is, whether, under these ecircumstances, the 
pauper gained a settlement in the parish of Yalding. 

* 

D. Pollock, in support of the order of Sessions. There 
are three objections raised to the sufficiency of the settle¬ 
ment claimed by the pauper in this case; first, that the 
situation lillcd by him is not a public office within the mean¬ 
ing of the statute 3 AF. 4' M. c. 11. s. 6; second, that he 
was never legally placed in the office, inasmuch as he was 
not duly sworn in upon his a|)puintincnt; and third, that 
he did not personally serve the office during a whole year, 
nor on account of the whole parish. With respect to the 
last point, the case of St. Thomas, fViuchester v. St, Mary, 
Winchester {a), is decisive to shew that the service in this 
instance is sumcient. [Bayley, i, —^'riiere the pauper ex¬ 
ecuted the office throughout the whole of the parish in which 
' he resided, and therefore it was fairly to be presumed that 
it was notorious to every inhabitant of the parish, that he 

(a) Iluu-. S. C. 27. 
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did in fact hold the office.] There are many other cases 1823. 

which shew, that the duties of the office need not extend 

ovei- the whole of the parish in which the pauper resides. The Kino 

[ Bayleu, J.— Is there any case in which it has been held The 
11 «. • , 1 . Inhabitaxts 

that the serving an office in one part of the parish, and re- of Yaluinq. 

sidence in another, affords sufficient notoriety, and is a 

sufficient service to confer a settlement ?] Perhaps no case 

is to be found, that expressly goes that length ; but upon the 

general principle of the rule, and by analogy to other cases, 

it would seem that residence in any parf of the parish is 

sufficient. [Barley, J.—That will hardly te enough to 

support this settlement; but independently of that point, 

can this situation be called an ** office’* within the meaning 

of the statute?] A variety of cases have been decided upon 

that subject, but no strict or definite rule has ever yet been 

laid down. The words of the statute are office or charge 

and at least the pauper’s employment in this case seems to 

satisfy the meaning of the lattei; term. 

« 

BerenSf contr4, was stopped by the CourU 

Bay LEY, J.—It is unnecessary to go more at large into 
the objections raised upon the face of this case, because it 
is perfectly clear that the office held by this pauper, is not 
a public annual office or charge within the meaning of the 
statute. This person was appointed at one court-leet to 
serve till the next; the interval between the tw'o courts did 
not amount to a year, and the courts were held at various 
intervals, ad libitum. Therefore he vvas neither appointed 
for a year, nor did he serve a year; the office was neither in 
its nature annual, nor was the appointment to it annual; 
and one or the other of those characteristicSi is absolutely 
necessary. I entertain very considerable doubt whether his 
residence was such as to afford due notoriety of his being 
the person who held the office, and also whether, not being 
sworn, he was legally invested with the office; but it is not 
necessary to decide those points, because the settlement is 

z 2 
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evidently insufficient upon the ground already noticed. This 
is not a public annual office in its nature, and the pauper 
was not appointed to it for a year; and therefore it is not 
such an office as is necessary to confer a settlement. 


Best, J. (a). —^Upon the point last alluded to by my 
Brother Bayley, it is quite clear, that no settlement has 
been gained in this case*. There must be either an appoint¬ 
ment to an office to serve for a year, or an appointment to 
an office which by its nature is annual; and here there is 
neither the onb nor the other. I am also inclined to think 
that the pauper's residence was insufficient. «The principle 
upon which the Courts have been accustomed to decide 
what is or is not good residence, is, ^hat there shall be such 
a residence as necessarily renders it notorious to all the pa¬ 
rish that the officer is within it. Now here there is no such 
notoriety, nor from the very nature of the residence, can be. 
Tills case also comes within the very distinction laid down 
by Lord Kenyon in the case of Rex v. Wfrittlesea (d), namely, 
that an appointment by the parish at large is good, but that 
by individuals is not; because this pauper was clearly ap¬ 
pointed by a portion of the parishioners only. 


Order of Sessions quashed. 

(a) Holroyd, J. was absent, at the Old Bailey. 

(ft) 4 T.R. 80r. 


Whitlock r. Underwood. 


A promissory 
note, whereby 
the maker pro* 
niised to pay 
“ fF. or bearer 
the sum of 40t. 
value received, 
with interest," 


Assumpsit by ffie payee against one of the makers of 
a joint and several promissory note. Plea, Non Assumpsit, 
and issue thereon. At the trial before ParAr, J. at the last 
Lent Assizes for Warwickshire, the note, being produced. 


being in law a note payable on demandf requires a five-sbilling stamp by 55 Geo. 3. c, 184, 
Scb. Part 1. 
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appeared to be a note, whereby the defendant promised to pay ^ g3 

Mr. Whitlockf or bearer, the sum of 40/. value received, 
with interest.*' It bore a half-crown stamp only, and it was WHittoca 
objected for the defendant, that it required a five-shilling Uhuerwood. 
stamp by 55 Geo. 3. c. 184, Sched. Part 1, tit. “ Promissory 
Note;** the words of which were, ** Promissory note for the 
payment to the bearer on demand, of any sum of money 
exceeding 30/. and not exceeding 50/., five shillings; which 
said notes may be re-issued, after payment thereof, as often 
as shall be diought fit.^’ The learned Judge thought the ob¬ 
jection well fqunded, and directed a nonsuit, with liberty 
to move to enter a verdict for the plaintiff. 

Reader, in Easter Term last, moved accordingly, and 
obtained a rule nisi, and 

Clarke now shewed cause. The question turns entirely 
on the construction to be put upon the schedule of the 
Stamp Act, there being nothing in the body of the statute 
which applies to* notes of this description. The description 
in the schedule is, of notes that are re-issuable, and payable 
on demand, and if this be such a note, it requires the five- 
shilling stamp. It may, by the terms of'the schedule, law¬ 
fully be re-issued, and it is not necessary that it shall have 
been actually re-issued ; - for the language of the act is 
** may** not shall.** It is also payable on demand; the 
words ** on demand,” certainly do not appear upon the face 
of it; but as there is no definite time for payment ex¬ 
pressed, it might have been demanded, and would have been 
payable at any time, and therefore is within the spirit of the 
statute, and according to general principles of law, payable 
on demand. The statute docs not require that the words 

on demand” shall be inserted in the note, but only that it 
shall be a note so payable ; and therefore in both particulars, 
it falls within the description, and requires the larger 
stamp. 
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Reader and Adams, contrd. This is not a re-issuable 
note within the meaning of the statute. The 14th sec¬ 
tion enacts, that ** it shall be lawful for any banker or 
bankers, or other person or persons w'ho shall have made 
and issued any promissory notes for the payment to the 
bearer on demand of any sum,” 8ic. duly stamped accord¬ 
ing to the directions of‘this act, to re-issue the 8ame,”&c. 
Now this note deviates from the description here given, in 
two particulars, $rst, it never has been issued within the 
meaning of thaact, and therefore cannot be re-iwied\ and 
secondly, it never could be re-issued, becimse it is not 
“ duly stamped according to the directions of this act/’ 
for that purpose. Then the 24th section provides, 
that no re-issuable notes shall be issued by any person, 
** without taking out a licence yearly for that purpose; 
and every such licence shall specify the name of the person to 
whom the same shall be granted.” Then the 27tb section 
further provides, that every person applying for a licence, 
*' shall produce and leave with the proper officer a speci¬ 
men of the promissory notes proposed to be'issued by him 
and imposes a penalty of 1(X)/. upon every person who in¬ 
fringes any one of those provisions. Now these three sec¬ 
tions, and the schedule, must be taken together, and when 
so construed, it is perfectly clear that they apply to banker’s 
notes and no others, to notes which are expressed to be 
payable on demand, which have been issued, and which were 
originally made for the purpose of being re-issued, and 
generally circulated, ^ut this is in no respect such a note, 
llie words ** with interest,” distinguish it from notes de¬ 
signed for circulation, and render it utterly unfit for such 
a purpose. Again, the schedule as to bills of exchange 
shews that this must be the true construction, because it is 
plain, that if this instrument had, without altering its es¬ 
sential parts, been drawn in the form of a bill, instead of 
a note, a half-crown stamp would have been sufficient. 
This circumstance proves that the five-shilling stamp was 
iutended by the legislature to apply to banker’s notes only. 
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for if it was meant to apply to all promissory notes, why 1823. 

are all those formalities prescribed as to them, and not as 

to bills of exchange of similar nature and amount f In the Whitlock 

I ^ • • ®* 

act, the words ** on demand” are printed in italics; par- Undeuwood. 
ticular stress is laid upon them, and they are clearly meant 
to appear upon the face of those notes, which it is the 
object of the act to reach. The statute being highly penal, 
must receive a strict and literal construction. If the plain- 
tilf in this case has been properly nonsu|ted, the defendant 
becomes liable to a penalty of 50/. under* the l6th sec¬ 
tion, for having issued this note in the first instance, without 
a five-shilling stamp. It is a case of extreme hardship on 
the plaintilf, w’ho is utterly without remedy, if this question 
shall be determined a^inst him, and the effect of such a 
determination will be, that no man can henceforth bsue 
a promissory note of this kind without taking out a licence, 
which will in fact be a prohibition against issuing them at 
all; for the act, in^xpress terms, imposes a penalty of 100/. 
upon the first issue. 

I 

Baylby, J.—^The clause imposing the penalty of 100/. 
most clearly applies to the re-issuing of notes only, and 
not to the mere issue of them in the first instance, and 
therefore the argument last addressed to us falls to the 
ground. This is undoubtedly a case of considerable hardship 
upon the plaintiff, and 1 should be extremely glad to give 
my judgment in his favour, if upon a full consideration of 
this act of Parliament, I could conscientiously do so. But 
upon a close investigation of the difierent enactments of this 
statute, 1 am compelled to say that this note has not a proper 
stamp. There is no doubt that for a bill of exchange of 
the same tenor as this note, a half-crown stamp would be 
sufficient; but the act makes some distinctions between bills 
of exchange and promissory notes, and wherever it does so, 
it at the same time gives a reason for the deviation. The 
act comprises only two kinds of bills of exchange upon 
which it imposes a specific stamp, and in those instances 
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the amount of the stamp depends altogether upon the period 
which the bill has to run. With respect to notes, it takes a 
different course, and the amount of the stamp imposed 
upon tfa^m depends upon the party to whom they are made 
payable, and the mode in which they are to be paid. Now 
does the note in question fall within any, and which, of 
these regulations i In«answering this question, we must 
consider what is the legal effect of the clauses respecting 
promissory notes. , ;None of them include notes payable 
after date or after sight; then to what description of notes 
do they apply i Clearly to notes payable on demand ; this, 
is the nbcessary legal inference; this is implied by the law; 
and that which the law implies, must be considered as em¬ 
bodied in the note. Then, upon that rule of construction, 
this is a note payable on demand, for it is payable in no 
other way, and as .it is for a sum under 100/. it clearly re¬ 
quires a five-shilling stamp. It falls within the description 
in the 24th section, and is a re>issuablp note, and conse¬ 
quently void for not bearing the stamp imposed upon notes 
of that kind. For these reasons 1 am of opinion that the 
learned Judge was right in directing the nonsuit, and there¬ 
fore that we are bound to discharge this rule. 


Best, J. (a) concurred. 

Rule discharged. 

(a) floJroydf J. was absent, at the Old Bailey. 


The King v. John Websdell. 

The mwnfac. Conviction under 50 Geo. 3. c. 41, for liawkii^; 
caMot, wiA^* shoes without a licence, whereby the defendant was ad- 
Ucenc^'vend* *0 P®y ^ penalty of 10/. The information set out 

bis wares in on the record of conviction stated, that defendant on a 
any other than ' 

the places enu¬ 
merated in 50 Gee. 3. c. 41. s. 23 { and a manufacturer hawking his goods in a different 
place, without cap licence so to do, may be convicted in a lOl. penalty only, under s. 17 
of the act, although >, 20 imposes a 4Ui. penalty for au ottence apparently of the same 
descripUoo. 
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S 

certain day, at Cromer, in the county of Norfolk, was a 1828. 
hawker and trading person, going to other men’s houses, and 
travelling, &c. and being such person, did, on the day afore- 
said, at Cromer, carry to sell, and expose to sale„» divers Web8»bi,i, 
goods, wares, and mercfttadize, to wit, a quantity of shoes, 
nnd was then and there found trading without any licence 
so to doj whereupon he was summoned, &c. and the Jus¬ 
tice did convict him of the said offence, and adjudge that 
he had forfeited the sum of 10/. On dppeal, the Sessions 
quashed the conviction, subject to the opinion of this 
Court, on the following case> 

It was distinctly proved on the part of the appellant, tliat 
he was a shoemaker, and that he was the real worker or 
maker of the shoes in question, which he ** carried to sell, 
and exposed to salebut inasmuch as it appeared from the 
evidence, that Cromer was not a mart, market, or fair, nor 
a city, borough, town corporate, or market town, the Court 
were of opinion that the conviction was right, although the 
words or elsewhere,” omitted in 50 Geo. 3. c. 41. s. 23, 
are in the 9 8c 10 Will. 3. c. 27. s. 9* It was then objected 
on behalf of the appellant, tliat the conviction was bad in 
point of form, on two grounds; hrst, because in setting 
forth the offence, it was not stated that the shoes were not 
of the manufacture of the appellant; and secondly, because 
the conviction was under sec. 20 of 50 Geo. 3. c. 41, and 
that therefore the penalty adjudged, if any had been in¬ 
curred, should have been 40/., instead of 10/. On these 
grounds the conviction was quashed. 

H. Cooper, in support of the order of Sessions, con¬ 
tended, first, that the defendant was not liable to any pe¬ 
nalty whatever; and second, that supposing him liable, the 
conviction was founded on a section of the statute, which 
did not give the penalty adjudged. As to the first point, it 
must now be taken from the finding of the Sessions, that 
the defendant was the manufacturer of the shoes which he 
offered for sale; and if so, then he is clearly protected by 
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sec. 9 of 9 8c 10 W. 3. c. 27, by which it is declared, “ that 
nothing in that act contained shall extend to hinder the real 
workers or makers of any goods or wares within the king¬ 
dom of Englandf dominion of Wales^ or town of Bermck- 
upon-Tweed, &c. from carrying alAad or exposing to sale, 
or selling any of the said goods or wares of his, her, or 
their own making, in any public marts, fairs, markets, or 
elsewhere** Nothing can be more extensive than these 
words; and if that" statute is iinrepealed, it is clear that 
this defendant 4s exempted from any penalty. It certainly 
is not -repealed by 50 Geo. 3. c. 41, except ip so far as re¬ 
spects the amount of the penalties, because the 9 Sl 10 W. 3. 
c. 27, is therein expressly recited, and it incorporates that 
and all other acts relating to the same subject. Both acts 
were passed in pari materi*^, and although the words ** or 
elsewhere” have been dropt in the later statute, still there 
is no repugnancy between the two. This must virtually be 
treated as a conyiction under the stati\/le of William, and 
consequently the defendant was authorised in selling the 
shoes in question at Cromer, although it is not a market 
town, 8cc. because the words ** or elsewhere,” would be 
sufficient to justify him as the real manufacturer, in selling 
his goods without a hawker’s licence, in any place what¬ 
soever. .Any other construction would be irreconcilable 
with the plain language of the two statutes. Then, secondly, 
supposing the defendant liable to some penalty, he has been 
convicted and adjudged under the wrong section. If he was 
liable to any penalty, i^was to a penalty of 40/. imposed by 
sec. 20 of 50 Geo. 3. c.41. By sec. 6 a duty of 4/. an¬ 
nually is imposed on every hawker. The 17th section 
enacts, ** that if any such hawker shall trade without, or 
contrary to, or otherwise than as shall be allowed by such' 
licence, he shall forfeit the sum of 10/.” Now tins sec¬ 
tion obviously applies to the case only of a person who 
having regularly taken out a licence, shall travel without 
itupou his person, or having taken out a licence, shall trade 
contrary to the terms of it. Then comes the 20th section,- 
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upon which the objection arises. That section applies ex- 
pr essly to the offence of which this defendant has been con¬ 
victed, namely, trading without a hawker’s and pedlar’s li¬ 
cence. It imposes a penalty of 40/. upon any.hawker 
found trading without a licence, or who, being found trading, 
shall refuse to produce a licence when required, and no 
power is given to the Justices to mitigate the penalty. The 
defendant therefore, if he has been guilty of any offence, 
ought to have been convicted under thi| latter section, and 
not under the 17th, which applies to an offence of a totally 
different deswiption. It is imposssble to contend that the 
17th and 20th sections both apply to the same offence| for 
the inference tlieii would be, that the Legislature had im¬ 
posed two different peiSalties for the same illegal act,' which 
would be quite repugnant to reason and justice. Having 
no licence at all, might very reasonably subject the party to 
a heavier penalty than that imposed upon a person who 
having taken out h^s licence, has neglected to carry it about 
his person. Hence the imposition of a larger penalty in 
the former than in the latter case. On these grounds 
therefore the Sessions did right in quashing the conviction, 
and their order must be conBrmed. 

Russell and E. Jldersout contrd, were desired by the Court 
to address themselves to the second point only. It is rather 
an unusual ground of complaint on the part of a defendant, 
tliat he has not been convicted in so large a penalty as the 
law imposes ; but undoubtedly it lies upon the prosecutor 
to shew that the defendant has been properly adjudged to 
pay the penalty inflicted. Since the passing of the 50 Geo. S. 
c. 41, the 20th section has never been acted upon, the sum 
of 40/. having been obviously inserted into that section by 
mistake. Convictions have always proceeded on the 6th and 
17th sections, the former of which requires the licence to 
be taken out, and the latter imposes a penalty of 10/. for 
trading without a licence. But it is contended, that s. 17 
applies to those cases only where a person, having taken out 
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182S. * licoice, trades without carrying it about his person, or 

trades contrary to its terms. The case of Rex ▼. Tattler («), 
The^KiMs however, is an authority to shew, that the 17th section 
Websdeu. applies as well to the case where the party has not taken 
out any licence, as where he has taken it out, but omits to 
carry it with him, or refuses to produce it on demand. ■ In 
that case the conviction^was not for trading contrary to the 
terms of a licence, but for trading without any licence 
whatever, and therefore it is a direct authority. The 17th 
section embraces two offences; first, a trading without a 
licence; second, a trading contrary to, or othfrwise than is 
allowed by the licence. It is clear that the latter provision 
vras necessary in order that it might be seen whether the 
mode of trading adopted was conformable to the terms of 
the licence taken out. But upon the face of this conviction, 
there is nothing to shew that this defendant had not a licence; 
and therefore viewing the case in either way, it is plainly 
and substantially within the 17th section, «and the ccmviction 
ought not to have been quashed. 

- Bayley, J.—^There certainly is a great deal of obscurity 
in the terms of the 50 Geo. 3. c. 41, nor is it found there 
for the first time, for it has existed as long since as the 
Q9 Geo. 3. c.£6. Sections 11 and 14, in that statute, are in 
terms the same as the 17th and£0th sections of the 50 Geo. 3. 
and the same difficulty as to the 10/. and the 40/. penalties 
occur in both statutes. It is contended, that a person who 
is guilty of the offence *of trading without any licence what- 
ever, is at all events liable to a 40/. penalty under the £0th 
section, and that the Court is not warranted in ccHisidering him 
as coming within the 17th section, which imposes a penalty of 
10/. But in order to decide that the defendant is not with¬ 
in the latter section, 1 think we ought to be clearly con¬ 
vinced, because if the matter admits of a fair and reason¬ 
able doubt, we should adopt that construction which would 
bear with the least degree of hardship upon the individual 

(a) 4 E. & A. 510. 
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who offends against the act. There is no power of mi¬ 
tigating the penalty; it must either be 10/. or 40/.. the 
Magistrate having no discretion. In consideiing this sub- 
ject, we must look to the 17th section, and treat the ques- Websobu. 
tion as if the case stood upon that only. The words of that 
section are, ** That if any such hawker, &c. so travelling 
as aforesaid, shall trade as aforesaid, without, or contrary 
to, or otherwise than as shall be hllowed by such licence, 
such person shall, for each and every such offence, forfeit 
the sum of 10/.” Now the words ** shall trade wUhout” 
or " contrary to/* or ** othermae than as shnll be allowed” 
by such licence, form three propositions; and therefore we 
must take them as if the words ** such licence,” were re¬ 
peated in connexion with each; and each of these three 
things would, by the terms of that section, be prohibited. 

It does not say, such hawker ** having obtained a licence” 
and trading; but ** if any such hawker shall trade withovtf or 
contrary to, or otherwise than, bfc.” There are no words 
then, which confine the terms of the section to a person 
who has previously obtained some licence for the purpose 
of travelling about as a hawker. The fair meaning of the 
words ** shall trade without such licence,” is. that if any 
person, without having ever obtained any such licence as 
this act, in its former provisions directs he shall be provided 
with, shall trade, he shall be liable to a 10/. penalty; 

Perhaps it would be difficult, exactly to see any reason 
why the legislature should bear harder upon a man who 
travelled without any licence at all, than upon a man who 
had obtained a licence, to a certain extent, and under co¬ 
lour of tliat licence committed a fraud upon it by going 
beyond its limits; but without relying upon that, 1 think 
the words ** shall trade as aforesaid without such licence,” 
may mean such licence as the former provisions of the act 
had directed the party should provide himself with; and 1 
do not see in the 20th section such clear words as shew that 
that is not the construction which ought fairly to be put on 
the 17th section. From that time down to the present, (as 
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far. as there are any authorities upon the subject), the 
convictions upon this statute for trading without any licence 
at all, have been for the 10/. and not the 40/. penalty* 
When Rex' v. Turner was before the Court, this, if a valid 
objection, might have prevailed, but it was never suggested, 
and in practice, we understand convictions have always been 
for the 10/. penalty. In JBear v. Jll’Gi//(u), also which is 
now sub judice, this, i£^ a good objection, would have pre¬ 
vailed, but in that case it certainly was not raised. And 
though 1 am not at liberty to treat it as an authority, yet, 
in the last editibn of Bum's Justice, prepared for the use of 
magistrates, a form of conviction for trading without any 
licence whatever is adopted, by the gentlemen who have 
directed their attention to cases of this description, which 
in terms describes the forfeiture to be 10/. for the offence. 
It therefore seems to me, that the w'ords without such 
licence,” in the 17th section, are not necessarily confined 
to a person who has obtained a licence, and is travelling 
without it about his person, but that it extends to persons 
trading without any licence whatever. If that is the right 
construction, the question then is, whether the 23d section 
exonerates the defendant from being liable to the penalty, or 
whether, by virtue of the provisions of the 9 8 g 10 3. he 

will be exempted. There is no doubt, that if this had been 
a proceeding, under the Q & 10 IT. 3. c. 27, and there had 
been no alteration from time to time in the provisions of 
that act, except as to the increase of duty, this person 
would be exempted from penalties for selling wares of his 
own manufacture, in aTmarket town, 8cc. or elsewhere. But 
that is not an empowering clause; it merely exempts those 
who shall pursue conduct of tliat kind, from being liable 
to the penalties of the act for trading in that way. The 
9QGeo.S. enacts a higher duty, and also contains the pro¬ 
hibitory clause, which is found in 9 & 10 W. 3. and that 
clause being very general, the persons who would have 
been exempted by the 9 & 10 W. 3. would thereby have be- 
(o) Vide post, page Z77. 
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come liable. Still, however, that prohibitory clause is sub* 1823. 
ject to a proviso, but there is an alteration in the terms of 
the proviso, which shews that the legislature intended to 
limit the exemption. The exemption in the 29 Geo. 3. 
is the same as that in the 50 Geo, 3. and in both clauses 
the words or elsewhere,” are omittedi^ Why were they 
omitted ? Obviously because the word ** elsewhere” must 
have occurred to the legislature as Being too indefinite, and 
going farther than was originally intended, and consequently 
they were left out of both. I am therefore of opinion, that 
as the 50 Geo, 3, contains a general prohibition, and as 
the exempting^clause only confines the exemption to those 
persons who shall sell goods of their own manufacture in 
any mart, market, or fair, and in cities, boroughs, towns 
corporate, and market* towns, and as this defendant did 
not sell the gpods in question in a place falling within this 
enumeration, he was rightly convicted. 

Best, J. (a).—1 am of opinion that both points are as 
clearly against the defendant as it is possible for points to 
be clear in so obscure an act of Parliament. The substan¬ 
tial objection arises upon the word “ elsewhere,” and it is 
said, that that word must, by necessary reference, be intro¬ 
duced into this act. It must certainly, in order to give 
eflFect lo the argument in favor of the defendant, but we are 
' tied down by the act, as we find it in the statute book. By 
the 9 10 fF. 3. it appears to me, that the legislature in¬ 

tended, that the real manufacturer of goods, should be 
at liberty to , hank his wares wherever he pleased, but 
when the 50 Geo. 3. was passed, the same indulgence was 
not extended to him. By the first act, he might sell where he 
thought proper w'ithout a licence, but by the second, he 
has now a right only to sell in markets, borough towns, 
cities, &c., and the words “ or elsewhere” are studiously 
omitted. It is contended, that the only effect of the 
50 Geo, 3. is to alter the duties, and that we are to con- 

(ft) llolroijii, J., was absent, at the Old Dailey. 
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■true that statute as if the words ** or elsewhere/’ had been 
retained; but s. 31. of 50 Geo. S. shews, that the statute 
was meant to go much further than altering the duties, be¬ 
cause that clause declares, that all the provisions of the 
former acts are repealed, except such as are thereby re-enacted. 
But 1 do not think it necessary to resort to that clause, in 
order to strike out the word “ elsewhere,” because the 
63 Geo. 3. creates new ‘duties, and imposes the necessity of 
taking out licences at a higher price, and declares that he 
who has not taken out such a licence, cannot hawk his 
goods about th^ country at all, and that he who has taken out 
one can only hawk to the extent which the Jicence allows 
under the act. This may be a very hard case, and probably 
this defendant did not know that Cromer was not a market 
town, and however desirous we might be, of finding out 
some ground for quashing the conviction, still, «we are bound 
by the act as wc find it. Then, as to the second objection; 
it is our duty, in construing an act of Parliament, to re¬ 
concile all parts of it if we can. That duty cannot, in 
this instance, be performed, because it is not easy to re¬ 
concile the 17th and 20th sections. Possibly they may be 
reconciled, by holding, that the man who hawks without 
having obtained any licence at all, shall become liable to 
the penalty of 40/., but having obtained a licence, and 
hawking without having it about him, he shall be liable to 
the 10/. penalty. Whether that was the true meaning of 
the legislature, it is impossible for me to say, but I think 
the two clauses may be reconciled. It is, however, enough 
for me to say, that lodking at the information here, and the 
evidence in support of it, this defendant has been guilty 
of an offence within the meaning of the 17lh section. It 
does not appear that the defendant had no licence; all we 
have before us is, that none was produced, and that perhaps 
may be sufficient to convict him under the clause imposing 
a 10/. penalty. 1 am therefore of opinion, that this clause 
is not so inconsistent with the 20th section, but that the 
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defendant may be rightly convicted in a lOl. penalty, al¬ 
though be might have been convicted in the 40/. penalty. 

Order of Sessions quashed, and 

conviction affirmed. « 
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The Kino v. The Inhabitants of Bardweii. 

JBY an order of two Justices Peter Mrmdfh was removed WJiere ® 

from BardweHf to Ixworth, both in the county of Suffolk, Ibr a year as 

The Sessions, on appeal, quashed the order, subject to the was to* hav”a 

opinion of this Court, on the followinff case ;—About and gar- 

. .1 « ocn rent free, 

twenty-four years since, the pauper Pe/cr Pimnn, a mar- seven shillings 

ried man, was hired for a year by Mr. Stedman, of Ixworthf thr^goin^of 

as his shepherd; he was to have a house and garden rent witt^hls^mM- 

free, seven shillings a week, and the going of twenty sheep tar’s flock, as 

with his master’s flock as wages. After some time, on feed^oftbe 

provisions becoming dear, and the pauper complaining that 

his wages were not sufficient for his support, Mr. Stedman ^ . 

• j • • . 1 mi 1. , i. ., 

raised him ten sheep. 1 he pauper lived for two yeara with for two years 

Mr. StedmaUf in the parish of Ixworthf after his wages were tcr*under"Ae 

thus raised, during all which time, the thirty sheep went 

with his master’s flock on the farm, the whole of which' is that as it did 

situated in that parish. The feed of the thirty sheep was worth havo^Secn part 

sixteen pounds a year, (exclusive of the house and garden). 

If the pauper had not been allowed to keep the sheep, he were to be fed 

with growing 

must have had more wages. produce; and 

second, that 
as the pauper. 

Storks and H. Cooper^ in support of the order of Ses- m^stef’s™ 

sions, were stopped by the Court. cottage as a 

servant, did 
not ** come to 

Dover, contrd. This case is not distinguishable in prin- noV*acqu^e^'a 
ciple, from Rex v. Minster (a). It was there distinctly held, 

ment within 

(tt) 3 M. & S. 276. the meaning of 

13 & 14Car.«. 
c. 12. 
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that the pauper gained a settlement by being allowed to feed 
two cows on his master’s farm. In that case, the residence 
was in the house of the master, and the feed of the cows 
being worth more than 10/. a year, no doubt was entertained 
that the pauper gained a settlement. If then, the feed of 
two cows constitutes a tenement, what is there to distinguish 
that case from the going of thirty sheep, which is expressly 
found to be worth 16/. a year ? Here the residepce is in 
a cottage of the master, but that is a sufficient coming to 
settle,” within the meaning of the statute 13 & 14 Car. 2. 
c. 12, if there be no doubt that the going of the sheep con¬ 
stitutes a tenement worth 10/. He referred to Rex v. Sut¬ 
ton St. Edmunds (a), Rex v. Cherry Willingham (b), Rex 
V. Tolpuddle (c), Rex v. Whixley (d)^ Rex v. Piddle Trent- 
hide{e)f Rex v. Houghton-le-Spring {f)f and^Rex v.Melk- 
ridge (g). 

Bayley, J.—This case certainly comes very near Rex v. 
Mimter, but being distinguishable in one respect, it cannot 
be a decisive authority in favour of this settlement. But’ 
I also think that case is open to some observations, which 
would prevent me from abiding by it, supposing this to be 
exactly similar. In Rex v. Minster it was to a degree con¬ 
ceded, that the right to have the cows fed on the master’s 
land, constituted a tenement; but the principal question 
raised was, whether payment of rent by service was equiva¬ 
lent to payment in money. After that, (which was the first 
case in which it was decided that the right which a servant 
acquired of having cattle fed on his master’s land gave him 
a settlement,) the case of Rex v. Oswald Twissell (A), was 
brought before the Court. 'ITieref the pauper rented, among 
other things, the milk of a cow to be kept by the owner; 


(a) Ante, vol. ii. 800. 
Ip) Ante, p. 14. 

(c) 4 T. R. 671. 

(d) 1 T. R. 137. 

(e) 3T. R. 77!?. 


(/) 1 East, 847. 

(g) 1T. R. 598. 

(&) Decided in 1818, hut not 
reported. 
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her keep made up the necessary value of 10/., and she was 
in fact pasture fed; but the Court said, that as it did not 
appear to have been made matter of bargain, that she 
should be pmture fedf hiring her milk was not necessarily 
taking a tenement, and the order of Sessions allowing the 
settlement was quashed. The Court in that case held, that 
it was not sufficient to shew that thh cows were in point of 
fact pasture fed, but it was necessary to prove that it was 
part of the original bargain. Now in this case the stipula¬ 
tion was, that the pauper wasto have a house afid garden rent 
free, but that q[as connected with the service, and therefore, 
according to the decision in Hex v. Minster, must be left 
out of the question. Then he w'as to have the going of 
thirty sheep with his master’s flock as wages; but there was 
no stipulation how they were to be fed. It is very probable 
that they would be fed upon the pasture or other growing 
produce of the land, to the value of more than 10/. a-year, 
but it constituted no part of the bargain that they were ta 
be fed in that manner, and therefore, 1 think, Rex v. Os¬ 
wald Twissell establishes a distinction between this case and 
Rex V. Minster, which must govern our decision. The case 
of Rex V. Minster again came under consideration in Rex v. 
Sutton St. Edmunds (a), and the Court acted on the prin¬ 
ciple established in Rex v. Oswald Twissell. But I think if 
it were not for the distinction thus pointed out, there are 
some observations to which Rex v. Minster is open, which, 
(without regard to any doubt as to the value of the pasture 
feeding, or whether it was a part of the original bargain 
that the sheep should be fed upon the growing produce of 
the land,) satisfy my mind that it ought not to be acknow¬ 
ledged as an authority on thb occasion. That there is great 
refinement in all these distinctions there is no doubt; and 
it could never enter into the mind of any man but that of an 
extremely acute lawyer, that a person could be considered 
as renting a tenement, by any bargain which, in the character 
of servant, he might make with his master. In order to 

(a) Ante, vol. ii. 800. 
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gain a settlement, by renting a tenement, 1 take it to be 
perfectly clear, thit the party must not merely rent a tene¬ 
ment, but he must come to settle,” according to the words 
of 13 & 14 Car. 2. c. 12.. If a person comes to settle on 
a tenement, we are naturally to look to the nature and cha¬ 
racter of his residence. In all the cases decided on the 
statute of Car. 2, the Residence of the party has been upon 
something which may be connected with, and constitutes 
part of the tenement, in respect of which he gmns a settle¬ 
ment by residence. The question is, does he " come to 
settle”? There are many instances in which a,man is allowed 
to reside in a house, from motives of kindness, rent free, 
and in such cases the house is considered part of his tene¬ 
ment, and if the house alone be worih 10/. a-year, he thereby 
acquires a settlement. But' at present 1 am not aware of 
any case in which the point has been raised and decided, that 
the occupier of land will acquire a settlement where he does 
not also reside, in such a way as to constitute what I shall 
presently point out to be my notion of residence. The case 
of Bea: v. Houghton-le-Spring (a), which has been referred 
to, was not decided upon this statute. There the pauper 
lived in the parish in which he was the owner of the pro¬ 
perty, and the decision was, that he could not be removed 
from his own, but that was on the principle of the common 
law, by which every man has a right to continue on his own 
property. The only case 1 am >tiware of which appears to 
hold a different doctrine, is Rex v. Melkridge (6), in which 
the residence was in aHoll house. There the pauper occu¬ 
pied land in the parish in which the toll house was situated, 
and though his residence in the toll house could not be 
taken into consideration alone, so as to confer a settlement, 
still it was considered as a residence connected with the pro¬ 
perty which he held in the same parish, not in the character 
of servant, but as if he had a residence of his own. That 
case was decided on the principle, that it was his own resi¬ 
dence, and that he came to settle and reside in his own 


(a) 1 East, 247. 


(ft) 1 T. R. 598. 
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domicile. Now here the pauper has only a residence in the 
character of servant. It is true he has the house rent free, 
but his occupation is in the character of gpryant; the house, 
during the whole time of his continuance in it, was his 
master’s, and it was no more than if he had been allowed to 
reside in a room in his master’s house, living in one of the 
rooms of the master’s house, is not coming to settle,” nor 
can it be considered as contributing to what is essential in 
order to gain the party a settlement. For these reasons 
therefore, first, on the ground that it do§s not appear in this 
case, that it was part of the bargain, that the sheep in ques¬ 
tion should l^e fed with growing produce; and second, on 
the ground that this pauper had not within this parish any ’ 
thing which properly could be called a residence of his own, 
and for that reason cduld not be considered coming to 
settle,” I am of opinion that the settlement was not gained 
■in Ixworth, and that the Sessions did right in quashing the 
order. 


1823. 


The Rmo 
«• 

The 

In HABITANTS 

Baadwbix. 


Best, J. (a). —In Rex v. Minster the material point was 
conceded in ai^ument. The Court in that case were clearly 
of opinion that the residence in the master’s house was not 
sufficient; and 1 confess I am at a loss to understand how 
that residence, connected as it was with the service, could 
be considered as residing on a tenement within the meaning 
of the statute. The authority of that case has been broken 
in upon by Rex v. Oswald Twissell, and where there is a 
clashing of decisions, the proper course is to decide accord¬ 
ing to the language of the statute. Occupying a tenement, 
merely in the character of servant, is clearly not such a 
coming to settle as the legislature contemplated. Coming 
to settle on a tenement, means coming in the character of 
tenant, as the very words of the statute import, and not in 
the character of servant. The language of Le Blanc, J, in 
Rex V. Minster, is decisive upon this point. He is of 
opinion that the residence in the house is not sufficient* 
(a) Holroyd, J. absent, at the Old Bailey. 



874 


% 

CAS8S IN THE king's BENCH, 


1823. 

The Kino 
o. 

The 

Inhabitants 

of 

Bardwbll. 


Why? Because the servant has not an absolute right of 
possession in the house; it.may be put an end to at the 
pleasure of the i^fster. Granting that the feeding of the 
sheep in this case constitutes a tenement, still the same vice 
attends that point. This pauper does not come to settle as 
tenant. He takes the feeding of the sheep in the same 
character as the house, namely, as a servant, and therefore 
he cannot be considered as renting a tenement within the 
meaning of the statute. Tlie taking must be in the man’s 
own right; but the^rigbt here is that of the master, who has 
the power of putting an end to the possession by deter* 
mining the service. I agree that the party ^ust come to 
• reside on part of the tenement. These are the express 
words of the statute; settle in any tenement.” Now in 
Rex V. Knighton (a), the Court only* decided that tlie party 
must reside either upon the tenement, or at least in the 
parish in which the tenement is situated. Hiring a tene¬ 
ment in a parish without residing, is not sufficient; the 
pauper must ** settle” on the tenement, or he must be 
resident on that which, may be considered part of the tene¬ 
ment. According to the opinion of Le Blanc, J., to which 
I have already referred, residing merely in the character of 
servant, is not to be considered as a residence upon the 
tenement in respect of which the settlement is to be gained. 
But without referring to cases, lam of opinion-that this 
pauper was not coming permanently to settle in a tenement 
of his own; within the spirit and letter of tlie statute, and 
therefore did not acquire a settlement in this parish. 


Order of Sessions confirmed. 


(fl) 2 Bolt, 211. 
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The Kino v. The Inhabitants of Althobne. 

On appeal against an order of two Justices, by which 
John fViggins and Elizabeth his wife were removed from 
Maykmd to Alihome^ both in the county of JSsiar, the 
Sessions confirmed the order, subject to the opinion of this 
Court, on the following case:— • 

The pauper, at Michaelmas, 1821, agreed with Mr. CroiY, 
a farmer in the parish of Mayland, to live with him as his 
servant in husbandry, from that Michaelmas yll the Michael¬ 
mas following at ten shillings per week for the Winter half 
year, and eleven shillings per week for the Summer half 
year; the pauper to have a month in harvest to himself, 
and if he and his manner could not agree for the harvest 
month, the pauper was to harvest where he pleased. If any 
one offered the pauper more money than his master for the 
harvest month, the pauper had a right to go. At the com* 
mencement of the harvest, the master offered the pauper 
51. for the harvest, which the pauper at first refused, and 
required 5l, 5s., but afterwards agreed to take the 5kt and 
accordingly continued in his master’s service during the whole 
year, and received his wages weekly. 

Jessopp and Walford in support of the order of Sessions, 
contended, that the reservation in the agreement by which 
the pauper was to have a month in the harvest to himself, 
rendered.it an exceptive hiring, and therefore this could not 
be considered as a hiring for a year, so as to confer a settle¬ 
ment. They relied upon Rex v. Bishop*s Hatfield {a), as an 
express authority, and cited 1 Nol. P. L. 338, and Rex v. 
Arlington {h). 


A labaarer io 
hnabaadry 
hired himself 
from MiekmU 
nuaXoMUbael- 
nut$ at weekly 
wa^es, and by 
the terms of 
the contract he 
was to have a 
month in har¬ 
vest to himself, 
and if he 
bis master 
could not 
.agree for the 
harvest month, 
he was to har¬ 
vest where he 
pleased. At 
the commence¬ 
ment of the 
harvest he 
agreed with 
his master to 
work on the 
terms then 
offered, and 
continued in 
the service 
during the 
whole year:— 
Held, tiiat tliis 
was an excep¬ 
tive, and not 
a conditional 
hiring, and 
therclbre no 
settlement 
was gained by 
service under 
it. 


Brodrick, contr^.—^Tliis was a conditional and not an 
exceptive hiring, and therefore as the pauper actually serv¬ 
ed for a whole year.under it, he thereby gained a settle- 
(a) Burr. S. C. 439. {b) 1 M. & S. 62^. 
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mmt in Mayland, There is no doubt that if this was an 
absolute contract, that the pauper was to have the harvest 
month to himself^ it would be an exceptive hiring, which 
was the case in Rex v. Bishop’s Hatfield; but this being 
merely a conditional hiring, the pauper gained a settlement 
by the year’s actual service. In Rex v. Bishop’s Hatfield, 
the pauper actually hired himself to another master during 
the harvest, which makes all the difference. He cited Rex 
v. North Nibley (o), Rex v. New Windsor (6), and Rex v. 
St, Ebbs (c). 


Bayley, J.—I am of opinion that the Sessions have 
rightly decided this case. They were of opinion that this 
was not a conditional but an exceptive hiring. There may 
be nice distinctions between decided cases, but I think the 
distinction between a conditional and an exceptive hiring is 
broad and intelligible. 1 take a conditional hiring to be 
that, where the parties stipulate for the continuance of the 
service for a whole year, but by fixing the terms upon 
which the service is to be continued, it is left to the option 
of either to put an end to the contract. If the bargain is 
made so that it shall be co-extensive with the whole year, 
but with liberty to either to dissolve it, then it is a con¬ 
ditional hiring; but if the servant stipulates, that during a 
period of tbe year he shall be absent from labour, or that 
with respect to a particular period of the year there shall 
be a new bargain when the period arrives, then it is an 
exceptive hiring, and no,settlement can be gained. In this 
case there is an express- stipulation that the pauper shall 
have a month to himself in the harvest time, and if he and 
the master could not then agree foe the harvest month, he 
was to harvest where he pleased. The parties therefore do 
not bargain beforehand as to the wages to be paid during 
the harvest month, but that is to be subsequent matter of 
contract. This is no more therefore than a hiring for 
eleven months, the twelfth month being scooped out of the 


(a) 5 T. R. 21 , 


(c) Id. m. 


(p) Burr. S. C. 19. 
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original contract, and subject to a new bargain. 1 am of 
opinion that it was no more than an exceptive hiring, and 
that the service under it confers no settlement. 

Best, J. (a).—I am of the same opinion. 1 think 
Rex V. Bishop*s Hatjkld is an authority in-point, and though 
the pauper in that case hired himself to another master 
during the harvest, that makes no difference* 

Order of Sessions confirmed. 

# 

(a) Holmjdf J., was absent, at the Old Bailey. 


The King v. Geobge McGill. 

Conviction under 50 Geo. 3. c. 41. s.. 17, for sell¬ 
ing tea without a hawker’s license. The conviction stated, 
that on, &c., at, &c., the defendant being a hawker and 
trading person, going to other men’s houses, carrying to 
sell, and exposing to sale, without any licence so to do, 
certain goods, wares, &c., to wit, divers parcels of tea, and 
that he being such hawker as aforesaid, did, on the day and 
year aforesaid, at Worcesterf carry to sell, and expose to sale, 
certain goods, wares, &c., to wit, divers parcels of tea, and 
was then and there found trading as aforesaid, without any 
licence so to do, contrary to the form of the statute, 8cc. 
The conviction then set forth the evidence, and stated, that 
the Justice did thereupon convict him of the said offence, 
and adjudged that he had forfeited the sum of 10/. Against 
this conviction the defendant appealed, and the same was 
confirmed by the Sessions, subject to the opinion of the 
Court, upon the following case:— 

George McGill, as the agent oi David Salisbury^ a li¬ 
cenced tea dealer, on the I7th of Aprilf 1822, in the city of 
Worcester, carried to sell several packages of tea, and then 
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Exposing to 
sate, and selU 
ing tea as a 
hawker, with¬ 
out a licence, 
is an offence 
against thestatj 
506eo.S.c.41. 
and subjects 
the offender to 
a penalty of 
lot., although 
by 12 Geo. S. 
c. 46. s. 6. it 
would be an 
offence for a 
hawker to sell 
tea ill an un¬ 
entered place, 
even if he had 
a hawker’s li¬ 
cence. 

The agent or 
servant of an 
unlirenced 
hawker, is 
equally liable 
with his prin¬ 
cipal, to a pe¬ 
nalty, if he 
sells without a 
hawker's li¬ 
cence. 
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ai^ there, at the house of one Henry Grove, sold to the 
said Henry Grove, one of the said packages, containing a 
quarter of a pound of tea; and afterwards, on the same day, 
in the city of Worcester, he the said George M*GiU, as such 
agent as aforesaid, carried to sell, and exposed to sale, at 
the house of one William Perkes, another package, con¬ 
taining also a quarter of a pound of tea, but did not sell the 
same. At the severaf times when the said George M*Gill, 
as such agent as aforesaid, so carried to sell, and sold the 
said first-mentioned quarter of a pound of tea, and sovcar- 
ried to sell, and exposed to sale, the said last-mentioned 
quarter of a pound of tea, neither he, nor .the said Daniel 
Salisbury, his employer, had any licence according to the 
50 Geo, 3. c. 41. The question for the opinion of the 
Court is, whether the defendant wiis duly convicted. 


Denman, C. S. and Winter, who opposed the order of 
Sessions, being asked by the Court what were the objections 
to the convicti<»i, stated them as follows. First, that this 
kind of dealing in tea, not being licenced at all by the Haw¬ 
ker’s and Pedlar’s Act, is equally illegal, with a liceiKe, as 
without, and is therefore an offence against 12 Geo. 3. c. 46. 
8. 6, under which alone it b properly punishable. Second, 
that it is not stated in the conviction, that the tea was car¬ 
ried to sell, exposed to sale, or sold, in an unentered plac^ 
which according to the statute last-mentioned it should be. 
And, third, that the appellant having acted as an agent or 
servant to another, is not liable to the penalty imposed by 
either of the statutes. « 

Pearson and Russell, in supportxf the order of Sessions, 
contended, first, that although the appellant had offended 
against two separate statutes by one act, still, he was pu¬ 
nishable by both, or either separately. Second, that the pro¬ 
vision respecting unentered places, was no part of the sta¬ 
tute under which the appellant had been convicted, and 
therefore did not apply to the case. And, third, that |the 
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defendant was equally liable, whether acting as agent or 
principal, the statute being expressly applicable to both, 
and they cited Rex v. Turner (a). 

DenmaUf C. S. and Winter, contrd, insisted, that 'as the 
act of selling tea by the appellant, was by another statute 
made equally illegal, with, or without a licence, he had been 
guilty of no offence against the Hawker’s and Pedlar’s Act, 
and therefore could not be convicted under it; the remedy 
provided by the latter statute not being cumulative upon that 
of the former. The statute 9 Geo. Q. c. 35. sf 20. makes it 
unlawful for ani; hawker or pedlar to sell tea, and therefore a 
hawker’s licence would not legalize the sale of tea by a person 
trading as a hawker. If the defendant has been guilty of any 
offence, he was punishable only under the 12 Geo. 3. c. 46. 
They cited RoIl*s Abridgment (b), Bedford v. Hood (c), 
and Townsend’s case (d). 

The Court took time to consider the case, and judg> 
ment was now delivered by 

# 

Bayley, J.—^This was a conviction under the 50 Geo. 3. 
c. 41. s. 17, for selling tea without a licence, and the prin¬ 
cipal question was, whether the defendant, being a hawker, 
and selling tea in that character, but without a licence, was 
within the operation of the statute. There was another 
question which might have been raised, namely, whether the 
penalty of 10/., in which he was convicted, was the proper 
penalty^o be imposed upon him. Upon that point, the 
Court gave their opinion in Rex v. Wehsdell (e), in which 
we are further confirmed by a subsequent consideration of 
the case. We have looked into the several acts of Parlia¬ 
ment relating to this subject, and upon a careful review and 
comparison of them all, we are of opinion that the defen- 
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(a) 4 Barn. Sc Aid. 510. 

(&) 1 UoU's Abr. 106. l>l> 10* 
(c) 7 T. R. 620. 


(d) Plowd. 113. 

(e) See ante, p. 360. 
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dant was properly coniictedl under this statute, and in the 
right penalty. The main argument against the convietion 
was, that as another act of Parliament has made it illegal 
to sell tea at all in an unentered place, even with a licence, 
the selling it without a licence was no offence within this 
act of Parliament; and if there was no statute in existence 
upon this point of a prior date to the two already alluded 
to, that argument m^ht perhaps be tenable. But when 
we review the entire history of the law, relating to hawkers 
and pedlars, it becomes clear, that the 50 Geo. S, is in¬ 
tended to inolude persons selling tea without a licence, as 
well as those who may so deal in any other article. The 
first statute is the 8 & 93. c. 25, which after reciting 
^hat additional duties have been laid upon coffee, tea, &c., 
enacts, thatever^ hawker, &c. shall pay a duty of 4/. Then, 
the 9 & 10 fF. 3. c. 27, recites, and continues the former 
act, imposing the same duty on every hawker, &c., carrying 
to sell, or exposing to sale, any goods, wares, &c., and con¬ 
tains two clauses imposing penalties, which are very impor¬ 
tant in the conaderation of this case. The former, by sec¬ 
tion 3, imposes a penalty of 12/. upon every hawker, &c., so 
trading ai aforesaid without a licence; the latter, by section 
8, provides, that the Justice, before whom any offender is 
convicted, ** shall cause the said sum of 12/. to be forthwith 
levied by distress and sale of the offender’s goods.” We 
then come to the 50 Geo, 3. by the 17th section of which 
the penalty of 10/* is imposed, and in which three distinct 
terms are madi^se of, which it is material to examine with 
care. The words are, ** If any such hawker,” &o» ** shall 
trade as aforesaid, without^ or contrary to, or otherwise than 
shall he allowed hy, such licence he shall forfeit for each 
offence the sum of 10/.” These three distinct expressions 
were not hastily or unintentionally introduced, but clearly 
apply to tlicre separate offences. Then section 20, referring 
to section 17, enacts, that the Justices before whom any 
offender is convicted, ** shall cause the said sum of 40/. to 
be levied,” &c. This is clearly a mistake; the 17tb section 
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mentions no ** said sum of 40/.the sum there is 10/.| and 1023. 
it undoubtedly ought to be the same in the 20th section. The 
intermediate clause, nineteen, does impose a penalty of 40/., 
and thence probably the mistake arose. The former act of *'•*•*" 

9 & 10 3. contained no clause similar to the 19th in this 

act, but it does contain clauses expressly answerable to the 
17th and ^Oth in this act; and as the Aim mentioned in both 
clauses there is the same, it is clear that the sum should be 
the same in both clauses here. It is perfectly manifest, 
thkt the words ** trading without such licence,” in the 
8 Sc 9 inpans trading without having himself taken 
out a licence, and such also is the plain sense of the 9 & 10 
fV. 3. The next statute in point of date which refers to haw¬ 
kers and pedlan, is the ^ Geo. 3. c. 78, but there are some 
intermediate statutes by which the law respecting the sale 
of cambrics and of tea, was in some degree altered. Tlie 
10 Geo. 1. c. 10. s. 14, prohibits tea from being sold in any 
but an entered place, thus making the rig^ of sale local. 

The 9 Geo. 2. c. 35. s. 20, prohibits hawkers and pedlars 
from selling tea at all. Now, these two statutes proceeded 
upon very distinct views. The former had for its object, 
the increase of the revenue, the latter the interests of the 
bonk tide tradesman. Upon that was founded the argument, 
that as the sale of tea by hawkers was prohibited altogether, 
the selling it without a licence could be no offence, because 
the general prohibition had done away the particular licence 
to sell. We are of opinion that such is ng|*4the legal effect 
of that* statute. Where one law prohibits the sale of an 
article under certain circumstances, and imposes one penalty, 
and another prohibits the sale under other circumstances, 
and imposes another penalty, the latter does not impliedly 
repeal the former; it is cumulative upon it, and both re¬ 
main in force, unless the first is repealed by express words. 

So in this case, the selling at all, is an offence under one 
statute; the selling without a licence is an offence under 
another statute; the latter is cumulative, and therefore con- 
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1823. Btitutes two o£fences, for eidier of which the party is 

puiushable. Then, in the 25 Geo. 3. c. 78 , we first find 

The t]i 0 words ** otherwise than shall be allowed by such li- 

cence” introduced, which were clearly intended to apply to 
hawkers selling those articles without a licence, the sale of 
which was previously prohibited in toto, and not protected 
even by a licence, audHhere the penalty of 10 /. is imposed. 
The 29 Geo, 3. c. 26 , repeals the last-mentioned act, but 
continues the pe^plty of 10 /. as before; it however consti¬ 
tutes another offence, on which it inflicts a penalty of 40/., 
and: ill providing for the levy of the first p^alty of 10 /., it 
inadvertently says, ** the said sum of 40/.’* This is clearly 
an error, and is followed up in the later act of 50 Geo. 3. 
c. 41. From this historical view^f the different statutes, 
it is perfecdy clear that 10 /. is the penalty intended to be 
imposed upon the offence of which this defendant has been 
convicted; and that the words without a licence’* must 
refer to^a man who has not taken out any licence, and who 
has no licence m his possession any where. We are there¬ 
fore of opinion, that, as the 50 Geo. 3. c. 41. s. 17, im¬ 
poses B penalty upon every hawker selling tea without a li- 
coice, and the intermediate acta;, which prohibited the 
selling it at all, do not relieve a party from the penalty im¬ 
posed by the former act for selling any goofls, &c. with¬ 
out a licence, the defendant in this case has been properly 
convicted, and the order of Sessions must be confirmed. 


Order of Sessions confirmed. 
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This was an appeal against the allowance of overseers 
accounts for the township of Quick, in the parbh of Saddle- 
worth, in] the West Riding of Yorkshire, At the Sessions, 
it was objected for the respondents, that the notice of ap¬ 
peal was insufficient, because it did not state and specify 
the particular causes or grounds of appeal, pursuant to 
41 Geo. 3. c. 23. s. 4, but merely transcribed every payment 
in the overseer^ accounts, without suggesting any matter 
or cause of objection thereto. The Sessions, however, 
over-ruled the objection, considering the mode in which the 
accounts had been kept, ind after hearing the appeal, dis¬ 
allowed the overseers accounts, but reserved a case for the 
opinion of this Court. 


A notice of 
appeal against 
the allowance 
of overseers 
accounts, that 
the different 
items thereof, 
(enumerating 
them), would 
be objected 
to without 
specifying the 
particular 
causes or 
grounds of ap¬ 
peal pursuant 
to 41 Geo, 3. 
c. S3. 8. 4. is 
insufficient. 


E, Alderson, now appearing to support the order of Ses¬ 
sions, was directed to confine himself to the preliminary 
objection as to the sufficiency of the notice of appeal, and 
he contended, that this, like all other notices, must be taken 
with reference to the subject-matter, and the objection here 
being, that there was no sufficient proof of the fact of 
payment of the items in the overseers accounts, the notice 
in question was insufficient. 


Baylby, J.—^The notice of appeal beingqffterely general, 
that the different items, enumerating ail of them, will be 
objected to, without stating for what reason any one of 
them will be objected to, is clearly insufficient, and there¬ 
fore 1 think the order of Sessions must be quashed. 

HoLltOTD and Bbst, J’s., concurred. 

Order of Sessions quashed. 

Littledale and J. William were to have argued for the 
defendants. 
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Where the ow¬ 
ner of a man¬ 
sion hoose and 
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agreed with 
the pauper to 
take care of 
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and for his so 
doing he was 
to take the is- 
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cottage con¬ 
tiguous there¬ 
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to bis master, 
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person before 
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should occupy 
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in which case 
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the pauper 
continued in 
the occupation 
of the garden 
on these terms 
for more than 
a year, the 
produce being 
worth to him 
701. per an¬ 
num Held, 
that the pau¬ 
per being only 
a servant, and 
the residence 
not being his 
own, ht^ did 
not come to 
settle within 
the meaning 
of IS & 14> 
Car. 2. c. 12. 


The King v. The Inhabitants of Shipbham. 

Two Justices, by their order, removed John Hall, his 
wife, and four children, from Shipdham to Thursford, both 
in the county of Norfolk, whi<^ order on appeal the Ses¬ 
sions quashed, subjeat to the opinion of this Court, on 
the following case :—In March, 1818, Sir CAar/es Chadd, 
leavitig his mansion-house and estate at Thursford, agreed 
with the pauper to take care of his garden, hot-houses, vines, 
wall-trees, pleasure grounds, &c., and for his so doing the 
pauper was allowed'to take the issues profits of part 
of the garden, and to live in a cottage contiguous to the 
garden belonging to Sir Charles Qhadd, of the yearly value 
of 4/., to which a small common right was attached. The 
pauper was t<^ continue in the premises for d*year, before 
any furthSr agi'eement was to take place between him and 
Sir Charles Chadd, unless some other person should, before 
that time, occupy the mansion, &c.; in which case die gar¬ 
dens, Sue, were to be delivered up by the pauper. Tlie 
pauper continued in the occupation of the garden under the 
above terms for a year and a quarter. On the hearing of 
the appeal, it appeared that the produce of the garden was 
worth 70/. a yeai* to the pauper, and that the expence of 
keeping up the pleasure grounds, &c. together with the 
value of the pauper’s labour, would amount to as much as 
the issues au(^rofits which the pauper was allowed to take. 
Two points arose for the decision of the Court, first, whe¬ 
ther, under the above circumstances, there was a coming 
to settle on a tenement, or whether the pauper was not a 
mere servant, to take care of the gardens; and second, 
if a tenement, whether* the keeping up the gardens, &c. 
could be deducted from the value of the prodqige of .the 
garden, and thereby reduce it under the value of 10/. a 
year. 
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E. Alderson, in support of the order of Sessions, was 
stopped by the Court. 


1823. 
The Kino 


Denman, C. S., contrA, contended, that the pauper, under 
the circumstances stated in the case, must be considered as 
the tenant, paying rent in ^he shape of labour, and conse¬ 
quently that he thereby gained a settlement. 


«. 

The 
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Bayl^y, J.—Where did he reside? Not upon a tene¬ 
ment of his own. He resided in a cottage of Sir Charles 
Chadd, and we were of opinion yesterday (a), that in order 
to confer a settlement by renting a tenement, the party must 
have a residence which might be called his own home, as 
tenant; and that where he resides in the character of servant 
merely, that would not be sufficient to satisfy the words of 
the statute * coming to settle.*’ This ptuper had the 
garden merely as servant. 


Holboyd and Best, Js. concurred. 


Order of Sessions confirmed. 

t 

(a) See Rex Y. Bardwell, ante, p. 369 


The King v. Sir Oswald Mosley, Bart. 

By a rate made under the authority of the 32 Geo. 3. c.69, By the iUha- 
An act for cleansing, lighting, watching, and regulating the 
towns of Manchester and Salford,** the defendant was as- *3 

sessed ** in respect of his occupation of the market scites, tbete^toand 
streets, lands, and tenements, at the market place, Shade alT^es^a^, 
Hill, Smithy Door, and at various other streets in Mancha- 

within the same 

towns, are liable to be rated. The lord of the manor of Manekeater, being owner of the 
market in that town, is not liable, under this act, to be rated in respect of his occupa* 
tion tliereof, and the tolls arising therefrom, as the occupier of a tenement. 


YOL. Ill, 


B B 
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tetf and the tolls, dues, rates, and profits in respect there¬ 
of.” Upon appeal, the Sessions confirmed the rate, subject 
to the opinion of this Court on the following case 

The act of S2 Geo, 3. c. 69, authorizes the commissioners 
appointed thereby, to raise money by rates or assessments, 
" upon all and every the several tenants or occupiers of all 
messuages, houses, warehouses, shops, cellars, vaults, stables, 
coach-houses, brew-houses, and other buildings, gardens, or 
garden grounds, pud other tenements, situate, standing, 
lying, and being within the said town of Manchester** The 
rate upon the appellant was duly made and allowed according 
to the requisites of the act. The appellant is lord of the 
manor of Manchester, and owner of the markets there, and 
of all the waste lands within the manor. The profits arising 
from the markets in respect of which he is assessed, are 
equal to the alhount of the assessment.' The liharkets are 
held three days in each week, in the several places named in 

'et 

the assessment, which are public streets in Manchester, over 
which the public have a right to pass and re-pass, subject to 
the holding of the markets, which holding always in a great 
measure, and sometimes entirely, obstructs the passing and 
re-passing with carts and horses, ^^e appellant is not an 
inhabitant of Manchester, nor an occupier of the soil whereon 
the markets are held, except so far as the facts of this case 
may constitute him an occupier. The profits received 'Iby 
the appellant are paid to him by the persons using the 
markets, for tW privilege of exposing their commodities to 
sale there, whether they effect a sale or not; if the commo¬ 
dities pass through several hands in the market, each person 
exposing them to sale, pays the appellant for that privilege. 
The baskets, sacks, tubs, and stalls, used by such persons, 
are provided by themselves, and are either carried by hand or 
laid on the pavement; they are not fixed to the groupd. The 
stalls are of various sizes, and arc paid for in proportion to 
their size. The payments for the stalls are collected weekly, 
but those for the baskets, sacks, and tubs, on the day on 
which they are used. All persons who keep stalls within the 
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town and manor of Manchester, for the exposure of com- 1823. 
modities to sale, pay stallage to the appellant; and every 
person found in the manor exposing to sale afciy commodity 
in any basket^ tub, cask, or sack, pays toll for the same to Mosiav* 
the appellant, whether he is stationary, or mowng about 
from one part of the manor to another. The sums paid to 
the appellant for the piivilege of using ,lhe market with 
stalls, have occasionally varied; those paid for baskets, &c. 
have always been the same; respect being had to the quan¬ 
tity and quality of the commodities. These are butcher’s 
shambles in Manchester belonging to the appellant, where 
the stalls are affixed to the freehold; those stalls are rated 
separately in the names of the actual occupiers and renters; 
but the appellant, by^xpress agreement with them, pays 
the rates for them. These butcher’s stalls are quite distinct 
from the 6ther stalls above-mentioned. 

J, Williams and Starkie, in support of the order of Ses¬ 
sions, endeavoured to distinguish this case from Rex v. The 
Manchester Water-Works Company (a), on the ground that 
the defendants there had no ownership of, and no interest 
in, the surface of the pound; whereas here, the defendant 
W'as owner of the soil upon which the market stood, and had 
a direct beneficial interest in the whole of the surface, and 
m the improvement of the town. They also contended, 
that as it was clear that these market tolls would be rateable 
if the act of parliament had used the word ** grounds” or 
lands,” instead of the word ** tenements;” the Court 
would, from the object of the statute, and from the relative 
situation of the word, consider it as equivalent to ** lands,” 
in order to give the greatest possible effect to the provisions 
of the act; and upon this point they cited Co. iiVf. 6 a. 
and b. Rex v. Wickham Market (6), Rex v. Jollife (c), 

Rex V. Macdonald (d), and 2 Nol. P. L. 7. 

(o) Ante, vol. ii. 40. 
lb) 3 Keb,,140. 1 Frecrn. 419. 

B B 2 


(c) 2 T. R. 90. 

(d) 14 East, 344. 
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LUtUdale and Parke, contrd, were stopped by the Court, 

and 

Per Curiam. This case is not distingnisnable from Rex 
V. The Maruhester Wat&r-Worki Company, so recently de¬ 
cided. That case was very fully argued and considered, and 
the meaning of the word*" tenement,” as used in the statute, 
was most minutely discussed and weighed. The construc¬ 
tion which the Court put upon the word " tenements” in 
that case, is th<^ only construction it can receive in the pre¬ 
sent, and therefore, as we are of opinion that the market 
tolls in this case are not a tenement within the spirit and 
meaning of the act of parfiament, they are not liable to this 
rate, and the order of Sessions jpnfirming it must be 
^uashedw 

Order of Sessions quashed. 


Indictment for 
not repairing 
a bridge, de- 
seiibcd as si¬ 
tuate aiihtn 
the parishes of 
P, and M., and 
averring that 
tlie iniiabitants 
of /■*., and the 
inhabitants of 
the township of 
Af., were liable 
to repair, with¬ 
out going on 
to state what 
part of tne 
bridge was si¬ 
tuate within 
the township 
of M., and that 
the inhsMtants 
ihemof were 
Iwdde to re¬ 
pair, is erro¬ 
neous. 


The Kino u. The Inhabitants of Peneooes and 
Machynlleth, in error (a). 

£1rROR from the Quarter Sessions for the county of 
Montgomery. Tfie indictment stated, that a certain bridge 
called, &c., situate within the parishes of Penegoes and 
Machynflet/i, was ruinous and out of repair, and that the 
inhabitants of the parish of Penegoes, and the inhabitants of 
the township of Machynlleth, were liable and ought to re¬ 
pair the same, ratioue tenune. The defendants having been 
found guilty and fined in one sum of 400/., error was now 
brought in this Court. Asaagnment of errors. 1. That 
the indictiUent avers that the bridge is situate within the 
parishes of Penegoes and Machynlleth, without describing 
what part of it is situate within each, and without alleging 
that any part is within" the township of Machynlleth. 2. That 
it avers generally that the inhabitants of the parish of 

(a) Vide ante, vol. ii. page 309 . 
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Penegoes, and the inhabitants of the township of MaehynU 1823. 
Itihy are liable to repair the bridge, without describing what 
part each are separately liable to repair. 3. That it does 


not aver that t|)e bridge is a common and public bridge. 

4. That the inhabitants are not described as bodies corpo- of Penegoks 
rate. And 5. That the inhabitants of the parish, and the 


township, being in fact separate bodies, were fined in one 
sum. » 


Sir fV, Owen, for the defendants. does not appear 
upon this indictment, that any part of the bridge is within 
the township «f Machynlleth, and therefore there is no 
liability to repair alleged as against the inhabitants of that 
township. This is clearly irregular; Wentw. Plead,^o\, vi. 
407, Rex V. Stn Panchis (a), and Re:f v. Gandii^ay (b). 
The Court stopped him and called upon 

Campbell, contrd, upon this point, who contended, that 
the Court would presume that the township of MachynlMh 
was within, and part of, the parish of Machynlleth, and then 
the averment that tlie parish was liable, would be a sufficient 
averment that the township was liable also, and that the 
bridge, being within the parish, was within the township 
also. The obvious meaning of the averment was, that the 
bridge was situate within the township, and it was impossible 
to draw any other inference. 

Per Curiam. It is unnecessaiy to discuss the other 
points, because it is quite clear that the indictment is de¬ 
fective in not averring that the bridge is situate within the 
township of Machynlleth, The Court cannot infer any thing 
in support of an indictment against a defendant; and in this 
case it might lead to very great injustice, because a whole 
parish might thereby be held liable, when in fact only a part 
was liable to repair. This indictment does not aver that 
the bridge is situate within the township, nor that the town- 
(a) Peake’s N, P. C. SJ9. (b) 3 T. B. $13, 



900 

T823. 


The Kino 

iSe 

Inhabitants 
of Peneooeb 
and Machtn* 

LLETB. 


CASES IN THE KINg’S BENCH, 

ship is situate within the parish, and in that respect it is 
clearly insufficient. Upon this ground, therefore, the judg¬ 
ment of the Court below must be reversed. 

■V^ 

' Judgment reversed. 


Where a mo* 
dern charter of 
an ancient bo* 
rough contain* 
ed a clause ex* 
pressly disqua* 
iifying certain 
persons fiom 
voting for cor* 

E orate offices, 
nt atthesame 
time ratified 
and confirmed 
the aucient 
usages of the 
borough, by 
which certain 
other and dif* 
ferent persons 
were also dis* 
qualified from 
voting at any 
nomination or 
election of cor* 
porate officers, 
and a person 
was elected to 
a corporate 
office in piirsu* 
anoe of the 
words of the 
charter, but 
not conform* 
ably to the an* 
cient custom: 
Held, that his 
election was 
void. 


The KjNCt V. F. T. Abbli., Gent. 

X-NFORMATION in the nature of a quo warranto, call¬ 
ing on the defendant to shew by what authority he held the 
office of one of the Justices of the borough of Colcheter, 
in the county of Essex. The iofqrmation stated, that the 
borough of Colchester was an ancient corporation, by the 
name of ** The Mayor and Commonalty of the borough of 
‘Colchester that there ought to be four Justices of the 
borough; and that the defendant, without any legal warrant, 
had usurped the office of one of such Justices. The de¬ 
fendant by his plea, admitted that Colchester was an ancient 
borough, and that there ought to be four Justices. The 
plea then stated, that on the 20th February , in the 58th year 
of the reign of his late majesty, the king, by his letters 
patent, granted, that Colchester might for ever thereafter 
remain a free borough; and that the king had thereby de¬ 
clared that there should be nominated and chosen out of the 
free burgesses, a mayor, eleven' aldermen, eighteen assist¬ 
ants, and eighteen common council; that the persons nomi¬ 
nated and chosen to die office of aldermen, should exercise 
the same during their natural lives, unless removed; that in 
all nominations and elections thefeafter to be made, no free 
burgess, who, at the time of any nomination and election to 
be made, should serve as chamberlain or drawer, or in any 
other manner in a common inn, tavern, or victualling house, 
or serve another peraipn in any business or mystery for wages 
or salary, or should not be master of a family within the 
borough, and should not pay scot and lot there, or should 
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hove been feund guilty of felony, &c. or should live by 
alms, should ever thereafter have a vote in any such nomi¬ 
nation or election in any manner howsoever; that by the 
same * letters jj^tent, the king ordained that th^'^ayor and 
recorder of the bbrough, and their deputies for the time 
being) and the alderman who was tlie last mayor, being the 
alderman next in order to the mayor, with four other aider- 
men, to be yearly chosen acconfing to the ancient and 
established usage of the borough, should, and each of them 
should be ^he Justices and Justice, to» preserve the peace 
within the borough; that by the said letters*patent, the king 
ratified, con€rmed, and restored to the mayor and com¬ 
monalty of the borough, and their successors, all and ungular 
so many such like, and the same liberties, privileges, rights, 
jurisdictions, immunities, customs, franchises, freedoms, and 
exemptions whatsoever, as fully, freely, and entirely, and 
.in as ample manner and form as the men, free burgesses of 
the borough by whatsoever name or title they were known or 
incorporated, &c. used, had, or accustomed (except all and 
singular things in any thing contrary to these presents, 8cc. 
excepted,) to have, &c.; that the said charter was accepted 
by the mayor and commonalty; that by the ancient and es¬ 
tablished usage of the borough, from time whereof the 
memory of man is not to the contrary down to the time of 
granting the said letters patent, the whole commonalty, bur¬ 
gesses, and freemen there, (that is to say,) all manner of 
persons householders dwelling within the borough, bearing 
allegiance to die king, and being free of the borough, paying 
scot and lot, {except common innholders, common bakers, 
common brewers, common butchers, common victuallers, 
ganniker, chambere^s, hose journeymen, mens’ children, not 
householders in their own persons, &c.) should yearly, upon 
the Monday next after the decollation of St. John the Bap^ 
list, by eight o’clock in the forenoon of the same day, as- 
• semble themselves together in the moot-hall, and then and 
there by their free elections, name and choose four headmen, 
which might dispend every of them in lauds. Sic. 4/. 
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or be worth in moveables 40/. (to wit), ont 
o£<(eiery ward of the same towW^ one headmah, being a 
free buigess of the same, and an inhabitant of the same 
ward, and^iiot any of the pei^ons befo^ 4lcepted! And 
cvei 7 the said headmen, after the^ad been'' sworn, 
should likewise choose unto them, yearly, five other honest 
and discreet persons, free burgelses, ofi the said town, out 
of ^veiy the said wards, of like value in lands or substance, 
(whereof two at the least of every of the said five persons 
of eveiy warc^ should be of the coun^l of the said town) 
to accomplish tfie number of twenty and four persons, which 
twenty-four persons, so chosen and sworn, aftfir the old and 
laudable custom, should frankly and freely elect and chaise 
ten aldermen, worthy and discreet persons, out of the bur¬ 
gesses, called the council of the borough, and out of which 
ten aldermen, they should yearly choose and name, of the 
most worthiest persons, (amongst other officeis) four Jus¬ 
tices of the Peace to serve for the year next following; that 
from time immemorial no free burgess, who at the lime of 
any nomination or election to be made, shall use the trade and 
mystery of a brewer, baker, maltster, oi butcher, or hold or 
keep a common inn, tavern, or victualling house, or who 
shotthj serve in any common inn, tavern, or victualling house, 
as chihaberlain, drawer, or otherwise howsoever, or that 
should serve in any other trade for wages, or that should not 
be a housekeeper, and pay scot and lot, &c. should thereafter 
have vote in any nomination or election in anywise howso¬ 
ever; that by immemorial usage, all and every the persons 
who were directed to assemble for the purpose of choosing 
four headmen, (being persons who might dispend eveiy of 
them in lands 4/. a-year, or were worth in moveables 40/.) 
had been, and of right ought to have been, and at the time 
of granting the said letters patent were, and still of right 
ough^ to be eligible themselves to the said office of head¬ 
man, and capable of being named and chosen headman. 
The plea then stated, that on the Sd September, 1821, being 
the Monday next after the decollation of St, John the 
Baptist, the free burgesses of the borough, duly assembled 
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themselves in the moot-halh the same being householders ' 
dwelliiig within the boroug||^ and beariim. true allegiance to 
the king, and bejng free of thet borough, and pacing scot 
and lot; and ths^id free burgesses (heiug personl^vbo did Aaau* 
not serve as chamb^ains or drawers, or in any other manner 
in a common inn, tavern, or victualting house, and who did 
not serve another person in any business or.mystery for wages 
or salary, and who were masters of a family within the bo¬ 
rough, and who had not been found guilty of felony, &c.) 
did, by their free elections, name and chuse four headmen, 
who weie worth in moveables 40/., each being*one headman 
out of each o& the w'ards of the town, (that is to say,)- 
J. N., fV, S.f W, C.f and A. H, (each being a free bui^ess 
of the town, and an inhabitant of the ward for which ho 
was respectively chosen, ^nd no one of them serving aa 
chamberlain or drawer, or in any other manner in a common 
inn, tavein, or victualling house, and not serving another 
person in any business or mastery for wages or salary, and 
who were masters of a family within the borough, 8lc.) and 
the said persons being so elected headmen, did thereupon, 
being first duly sworn, chuse unto them each, five other 
honest and discreet per»oi;|8, being, 8ic. out of, &c. to make 
up the number of twenty-four persons, and the said twenty- 
four persons, being so chosen, did frankly and freely chuse 
and name out of the aldermen of the borough, &c. of the 
most worthy persons, four Justices of the Peace, of which 
four, defendant was chosen and elected one, and was after¬ 
wards duly sworn, and admitted into the said office, &c. 

Demuirer to the plea, and joinder in demurrer. 

Curmod, in support of the demurrer. The question is, 
whether the ancient custom of electing headmen, has been 
so modified by the words of the modern charter, as to 
render the mode of election prescribed by the latter, pa¬ 
ramount to the former. If the ancient custom still pre¬ 
vails, it is dear that this defendant has not been duly elected, 
because he has not, by his plea, shewn that his election 

a 
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Iwf beeq conformable to the ancient custom. By the charter 
it is -declared, that in all eleclkm^thereafter to be made, the 
voters shall be free from certain disqualifying objections, 
namely, serving as chamberlain or drawer,’ or in any other 
manner in a common inn, &c., but at the same time it 
ratibes and confirms all ancient customs not altered by the 
charter. The plea sets forth, that by ancient and esta¬ 
blished usage now existing, all the free burgesses, except 
common innholders, &c., are to meet yearly on the day 
motioned,-and chuse four headmen^ one out of each ward, 
(not being any of the persons before excepted, namely, 
innkeepers and others), and those four are *to chuse twenty 
others, making twenty-four, who are to chuse ten aldermen 
out of the council, and out of those aldermen, they are to 
chuse the four Justkes.- By the ancient custom set forth, no 
free burgess who, at the time of any election, shall keep a 
common inn, &c., shall have any vote in siich election. 
ONow, the plea avers an election of the defendant, incon¬ 
sistent with the custom, for it merely shews an election 
according to the charter, which does not in terms disqualify 
. common innholders, and inasmuch as the custom disqua¬ 
lifies common innholders, the defendant was bound to shew 
that he was elected according to the custom. Unless, there¬ 
fore, it can be clearly made out, that the charier has either 
totally abrogated the custom, or that the charter and the 
custom are so inconsistent, one with the other, that both 
cannot stand, the defendant’s election is void. Hie Court 
stopped him, and called upon 

Tindal, in support of the plea. Hie modem charter has 
so modified and restrained the' ancient customs of thb cor¬ 
poration, that the defendant’s election is perfectly valid. 
It is quite obvious, that to a certain extent, at least, the 
ancient usages are abrogated; for instance, the aldermen 
are now elected for life, and therefore the Court will give a 
consistent sense to the charter, where the object was to alter 
the mode of electing Justices in so material a circumstance. 
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In the charter, there is a direct grant, that in all nomina¬ 
tions and elections thereafter to be made, no free burgess, 
wln> at the time pf any nomination and election to be made, 
shall serve as a^^C^mbeiluin, &C. in a common inn. See. 
shall have a vote in^any such nomination or election. The 
charter, therefore, clearly m^ant to impart the right of 
election, to all the free burgesses, except such as were ex¬ 
pressly excepted. This is the cohimon law principle of 
construction. But independently of this, it appears from 
the record, that by t^e ancient usage of this corporation, 
all the free burgesses who are directed to assemble for the 
election of hdhdmen, if they are persons dispending in 
lands 4/. a year, or are worth in moveables 40/. a year, are 
themselves eligible to be headmen. The charter, therefore, 
must be construed as abrogating all other disqualifications, 
but those expressly excepted, and only recognizing those 
customs which are not inconsistent with its provisions. In 
former times, undoubtedly there was an usage in the bo¬ 
rough, which disqualified innholders, aud other persons 
from voting at elections, but there may be very good rea¬ 
sons why in modern times respectable tradesmen of that 
description should be ..admitted to the elective franchise. 
This seems to have been the object of the modern charter, 
and therefore unless the custom is to be considered as 
paramount to the charter, there seems no good reason why 
the latter should not prevail. The question is, whether the 
charter is to give way to the custom, if it is not, then 
this election has been in conformity with the words of the 
charter, and the defendant is entitled to judgment. He 
cited Rex v. Larwood (a), Rex v. Blunt (b), and Powell v. 
The King (c). 

Bay LEY, J. —^It is a rule of construction, applicable to 
statutes and charters, that ** leges priores posteriores con- 
trarias abrogant.” If it can be shewn that the latter are 
inconsistent with the former, both cannot stand, and the 

(<t) 1 Salk. 168, (b) Andrew^, 293. (c) 2 Bro. P. C. 298. 
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latter must prevail; but if they are not inconsistent, they are 
not necessarily abrogated by the “latter, and they will pre¬ 
vail either totally or partially, as the case may be. In this 
ease, there was an establbhed usage in ^jthe .borough exist¬ 
ing from time immemorial, by which, common innholders, 
common bakers, and a variety of other persons were ex¬ 
cluded from the right pf concurring in the election of J ua- 
tices. Tlie Justices were to be chosen annually by four 
headmen, each headman to be chosen out of a particular 
ward, and the^ vrite respectively to .chuse five other per¬ 
sons out of each ward, making, together, a body of twenty- 
four, who were to elect ten aldermen, and* out of those 
ten, four Justices were to be chosen. The new charter has 
introduced this novelty into the ancient constitution of (lie 
borough, namely, tHat the aldermen, when once elected, 
are to serve for life, and therefore the annual election will 
only be to see which of the ten life-aldermen shall be the 
four Justices. The charter in that part does not profess, 
in any respect, to al^er the established usage and custom, 
as to the persons who are eligible to vote. It does not 
enlarge the right of voting, or remove any disqualifications 
which the original foundation of the borough had intro¬ 
duced; it merely contains the following negative words, 
namely, ** that no free burgess of the said borough, who 
at the time of any nomination and election to be made, 
should serve as chamberlain or drawer, or in any other man¬ 
ner in a common inn, tavern, or victualling house, or serve 
another person in any business or mystery, for wages or sa¬ 
lary, or should not be master of a family wttbiq the borough 
aforesaid, and should not pay scot and lot there, or should 
have been found guilty of felony, &c., or should live by 
alms, should ever (hereafter have a vote in any such nomi¬ 
nation or election in any manner howsoever,” I^ow, this is 
a disqualifying clause, applying to particular individuals, 
but it cannot be said, that the effect of it is to abrogate 
every pre-existing disqualification, and confine the disquali¬ 
fications to those persons only whom it expressly points 
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out. The legal construction of such a charter as this, is 1828. 
to say, that those persons jpointed out are, at all events, 
disqualified, and that if there are any other persons prevU 
ously disqualified the law of the borough, (which is the 
common law of the place) their disqualification continues. 

It may in many instances happen, that the crown is not 
apprized at the time when it grants a* new charter, to what 
persons the disqualifications of the place extend, and 
therefore it says, ** at all events, such and such persons 
shall be disqualified.’’ It would, in my opinion, be let¬ 
ting in a dangerous mode of construction with reference 
to charters, if we were to say, that the effect of an 
affirmative disqualifying clause, is not merely to disqualify 
those persons therein napied, but to remove disqualifica¬ 
tions which the law of the place had previously established. 

In this case, the right of nominating the Justices is ex¬ 
pressly regulated by the ancient and established usages of 
the borough. The charter refers to pre-exbting usages, and 
indeed the defendant felt himself bound to set out what the 
usage was. That usage excludes from voice and eligibility 
common innkeepers and victuallers. But it is said, that 
although the charter directs, that the Justices are to be 
elected according to the established usages of the borough, 
yet, an election made by persons whom the usage excludes 
from voting, may still be good. 1 cannot concur in that 
proposition. It appears to me, that inasmuch as it is not 
shewn by the plea, that at the time this defendant was 
elected, he was elected according to the usages existing 
previously to the charter, judgment must be given for the 
Crown. 

Holroyd, J., and Best, J., concurred. 

Judgment for the Kii^. 
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A parioh )> lU 
able as of 
common right 
to repair all 
highways 
tiiei-ein, bat an 
indictment will 
not lie against 
a district call¬ 
ed an extra- 

I iarochial ham- 
et, for not re- 
pairing a pub¬ 
lic highway 
within the 


Indictment against the inhabitants of the extra- 
parochial hamlet of Kingmore, in the county of Cumberland, 
fop not repairing a certain part of a certain common and 
ancient king's highway, in the said hamlet, leading from 
Longtown to th^ village of Stainton, in the said county. 
Ibe indictment alleged generally, that the defendants 
** ought to repair and amend the said hight\ay when and so 
often as it should be necessary." On not guilty pleaded, the 
defendants were convicted at the Cumberland Quarter Ses- 


same, unless sions, and adjudofid by the Court to pay a fine of 120/. 
some special . . - , .. 

|roiind of lia- A writ of error being brought in this Court upon the said 

is** ailege!^**'^ judgment, the error assigned was tliat it does not appear, 

n6r is it alleged or shewn in the indictment, that the inha¬ 


bitants of the said extra-parochial hamlet have used, and 
been accustomed, and of right ought to repair and amend 
the same road, or in what right, for what cause, by what 
obligation, or upon what account, the said inhabitants ought 
to repair and ameud the same, &c." Joinder in error. 


Courtenay, in support of the writ of error, was stopped 
by the Court. 


AgHonby, contrd. The form of indictment adopted in 
this case is the only one which can be used with propriety 
against an extra-parochial district. An extra-parochial 
district stands, as far as respects the liability to repair 
highways, in the same situation as a parish. In legal 
construction, a parish is not to be considered according to 
ecclesiastical divisions, but as a district following the* civil 
and temporal divisions. It is clear that a parish is not 
liable by custom, but is bound to repair as of common 
right. Rex v. Morris (a). This common right existed long 
(a) 4 iT. R. 550. See 5 Burr. 2700, fod 2 T. R. 513. 
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before the ecclesiastical division of the counti7 into parishes. 
For the purpose of liability, the civil divisions are para¬ 
mount to the ecclesiastical, and tlierefore every district in 
the country is still liable to repair its roadsi although it be 
not what is called a parish. The word ** parish’^ does not 
necessarily import a place havbga church; it is a word which 
has been introduced by misuse, till at last it has been sup¬ 
posed to mean a separate district. The case of Addison v. 
Sir John Aslley{a) is an authority to shew that parishes 
were not at first recognized by common law^ and that the 
word ** parish ” does not mean an ecclesiastical division 
merely, but a certain known district or division. In that case 
it is said, that originally the kingdom was divided into vills, 
which, by analogy to thg division called a parish, would 
equally render a vill liable to repair as of common right. It 
is true that here the district is not called a vill, but though it 
is described as an extra-parochial hamlet, still it does not 
follow that it is to be considered as a component part of a 
parish. In common acceptation, tho term hamlet is the 
same as vill. In Bjsx v. Morris, Lord Kenton says, ** vill” 
and ** hamlet” are in common acceptation used as synoni- 
mous terms. This is also said in Rex v. Welbeck (b). It 
appears on record, that this hamlet is at least a known 
district, and it is therefore liable to repair its own highways. 
There is no part of the kingdom in which the liability to 
repair its own roads does not attach. This is a liability im¬ 
posed by the common law, and if it be admitted that this is 
a district by itself, then tlie liability attaches. [I>qy/ey, J. 
Then, if that be so, you would be able to predicate of this 
extra-parochial hamlet, that it was under an immemorial ob¬ 
ligation to repair.] It is liable of common right, inasmuch 
as it stands in loco of a parish, though not called a parish 
eo Aomine. There can be no immemorial right predicated 
of it, for there can be no immemorial usage to repair in an 
extrk-parochial place. It is liable of common right, though 
not a parish, and if not liable on that ground, no liability at 
(a) Freem. (b) 1 Bott. 34. 
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all would attach. A vill would probably be liable td repair; 
Rex V. Oxfordshire (a), and Rex v. Yamton (fi ); and these 
are authorities to shew that the word''viir* is a civil division, 
lana^AjiTs contemplated as liable to repoir at common law. 

of Einobiobb. J. In this case you would have this difficulty to con¬ 

tend with, that ** vill” is a known legal term; ** hamlet'* is 
not.] But supposing «** hamlet” and ** vill” not to be sy- 
nonimous, still a hamlet is a district, and becomes liable as 
of common right. He cited 1 Jnst. 39* 7 & 8 fV.3, c.SQ* 
Yin. Jibr. tit. Rartsh, 183, and Rudd v. Morton (e). 


BaVley, J. —I am of opinion that there is error on this 
record. It must he shewn on the face of an indictment for 
not repairing a roacL that the parses indicted are liable as 
of common right, m that there is some ulterior ground on 
which the obligation to repair is cast upon them. A parish 
is liable as of common right, and therefore in such case, all 
that is necessary to state is, that the inhabitants of right 
ought to repair. It is not necessai^ to state, that they had 
repaired, but merely that the common law obligation at¬ 
tached to them. When, however, part of a parish is in¬ 
dicted, the prosecutor is bound to shew in what respect the 
obligation attaches. The general rule is, to shew that the 
inhabitants of the place from time immemorial have repaired 
either the particular road, or all roads lying within the dis¬ 
trict. The case of Rex '<r.Pen4ertyn(d) was a present¬ 
ment against a hamlet, parcel of a parish, but inasmuch as it 
did not allege an immemorial obligation, and had not shewn 
any specific cause why the inhabitants of that particular 
part of the paiish ^ere liable to repair, the judgment was 
arrested. It is insisted in this case, that the Court are bound 
to consider an extra-parochial hamlet as if it were a parish, 
and therefore liable as of common right. I think we are not 
warranted in coming to any such conclusion. This indict¬ 
ment is not framed so as to raise the question whether 


(a) 1 Sid. 140. 
(t) 1 Kcb. 498. 


(e)S Salk. 501. 
(d)ST. ^513. 
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this particular hamlet is or is not of common right liable. 
Suppose the law to be, ^ stated! in argument, that there is 
no place in the kingdom which is not bound of common 
right to repair the roads within it, unless it lies within a 
parish, still it Would be necessary to shew on the face of the 
indictment, that the place was not connected With any other 
place liable, and that the law threw upon it, the obligation 
of repairing all its own roads. If it can be alleged, that it 
has time immemorially repaired its own roads, then the law 
throws the same obligation on a hamJet as it does on a 
parish; but if it cannot be alleged, that it has immemorially 
repaired all its own roads, then, in order to raise the ques> 
tion of liability, the indictment should have stated, that the 
extra-parochial hamlet was not part or parcel of any parish 
or other place connected with it; anc^hat it was under an 
obligation to repair its own roads. This indictment, how* 
ever, does not raise the question, and therefore we are not 
called upon to decide, whether an extra-parochial place, not 
constituting part of one general district, is or is not bound 
to maintain its ow'n roads. 1 therefore think this indictment 
is bad. 


Apt 
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ttoLROYD, J.—t am of the same opinion. The allega¬ 
tion here is merely an allegation of fact and not of law. It 
shews no liability on the part of the defendants to repair as 
inhabitants of an extra-parochial hamlet. If an extra-paro¬ 
chial district is to be put in the same situation as a parish, it 
must be shewn to be a sole district standing by itself, and 
lying under the obligation to repair its own roads; and that 
circumstance distinguishes this from the case of an indict¬ 
ment against a parish. Here the indictment is not framed 
in a manner to raise the question, whether this extra-paro¬ 
chial hamlet (assuming it to be completely a separate dis¬ 
trict by itself) is liable to repair its own roads. ^ 

Best, J. —If this indictment were held good, it would 
be a departure from the general principle on which the liabi- 
voL. 111. r c c 
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lity to repair roads attaches to parishes. Admitting that the 
civil are much older than the ecclesiastical divisions of the 
countiy, still it is by no means proved, that a hamlet belongs 
to the civil divisions. This is by name described as an extra> 
parosMal hamlet. Now, though the civil are <dder than the 
ecejiesiastical divisions, still a pamh unquestionably belongs 
to the ecclesiastical divisions. It is admitted, that the ec¬ 
clesiastical divisions have existed nine hundred years, which 
is two hundred years longer than necessary for common law 
rights to attach. No case has been cited in which it has 
ever yet been decided, that the mere common law obligation 
to repair, can be cast on any other division of the county 
than a parish. None of the cases cited bear out that pro¬ 
position. In some ^ases undoubtedly the obligation to re¬ 
pair is cast upon the inhabitants of a particular plaee 
ratione tenurae, or by immemorial usage; and if in this case 
it could with propriety be stated, that the defendants had 
from time immemorial repaired this road, and the indictment 
had contained that averment, 1 should have thought it suffi¬ 
cient. It is ssud, that this is a known district and therefore 
the common law right attaches, but 1 think, if we look to 
the'history of the civil as well as ecclesiastical divisions o£ 
the country, we shaU find that all these extra-parochial 
places were excused from the common law burthens. If 
this be a defect in the law, it is for the legislature to remedy 
it; but attending to the principle on which the common law 
attaches the burthen of repair, 1 think this indictment is 
insufficient for not jewing some ground on which the bur¬ 
then of repairing is cast upon these defendants. 

I 

% 

Judgment reversed (a). 

(a) Vide Magna Chaste, 9 Ben. 3. iBla. Cam. 119. Skin. 985^ 
n Geo. 2. c. 37. 1 Vent. 113. 
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The King v.llie Inhabitants of Geddinoton. 
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►Y order of two Justices, John Garfield, Elizabeth his Vendor con- 
wife, and their five children, were removed from the parish ing with ven- 
of Geddingtott, in the county of Norihampton, to the parish ^ a* mes- 
of Dnnton Bassett, in the county of laicester. The Ses- ?«age with 

. ' ^ . . iminediate 

sions, oil appeal, quashed the order, subject to tlie opinion possicssion, at 

of this Court, on the following casebo 

In Novembe», 1814, the pauper, John Ga^ld, being 

then resident in Geddinston, entered into the following the first on 

• 1 1 -.T ^ • 1 1 . SOthiVorcmAer, 

agreement with one Richard Nason : —** Articles of agree- and the second 

ment made and entered iato the 24th November, 1814, be- 

tween Richard Nason, of, &c. of the one part; and John theven- 

Gaijield, of, 8ic. of the other part, viz. the said R. N, doth make out a 

hereby agree to sell to the said J. G. all that messuage, si- ^ccutea’con! 

tuata at Dunton Bassett, in the county of Leicester, called y®ya“c®» hut 

' , *' 'in case ot non- 

or known by the name or sign of the Boot and Shoe, toge- payment of ihn 

ther with ail the out-buildings and other appurtenants there- day,agree! 

unto belonging, at or for the price or sum of 310/., to be ^Vendee 

paid at the times and in the manner hereinafter mentioned, 

viz. the sum of 160/. on the SOth of this instant, November; meut, was let 

and the sum of 150/. on the 24th June next, with interest i,"aineTiii pos- 

for the same, after the rate of 5/. for 100/. for a year, from 

the date hereof. And the said R. N. doth hereby agree, at year and a 

liis costs and chaiges, to make out a good marketable'title wa^rds|^‘bi'it 

to the above premises, and to convey the same free from 

incumbrances at the costs and charges of the said J. G. on meat, qor haa 

the said 24th June next, on payment of the said sum of 150/, anceexcciitcd, 

with interest as aforesaid. And the said J. G. doth hereby broug*ht**bjr** 

agree with the said R, N, to pay him on the said SOth No- Jl^mainder'^of* 

vember instant, the said sum of 160/., and alsq the further the purchase. 

money, but 
dUcontiiiiicd 

upon vendee giving up the contract, and receiving back part of the first instalment. 
Held, ist. that by this contract the vendee did not gain a settlement under 9 Geo.t, 
c. 7, s. 5. by the purchase of an equitable estate ; and, Sd. that iie bad not such a pos. 
sessory right, during the interval from the 30th November to tlie S4th June, as to gain 
him a settlement, by renting a tenement of lol. value under 13 Si 14 Car, 2. c. i2, 

C C 2 
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sum of 150/., with interest as aforesaid, on the said 24t1i 
June next, on having the said premises, hereby agreed to be 
sold, conveyed to him the said J» G., his heirs or assigns, 
or as he or they shall direct or appoint. And it is hereby 
agreed between the said parties, that on payment of the said 
sum of IGO/., the sai(|,J. G. siiall be let into the possession 
of the said premises; but in case default shall be made by 
him in payment of the said sum of l60/., at the day afore¬ 
said, this agrpcmdbt shall be void, to all intents and pur¬ 
poses. And the said R. N. shall be at liberty to sell the 
said premises by public auction, as now advertised, on the 
5th December next, without any interruption by the said 
J. G.” The sum of l60/. was paid on the day appointed, 
and full posscssioif then given by Nason, and the pauper 
resided in the house in Dunton Bassett for a year and a half 
and upwards; but he never paid the 150/. so agreed to be 
paid on the 24th June, nor was any conveyance ever exe¬ 
cuted. An action at law was brought by Nason for the 150/.; 
but afterwards, by an agreement between the parties, the 
same was discontinued; Nason paying the costs, and return¬ 
ing to the pauper 30/. of the said l60/., and the pauper 
agreeing to give up the contract and the possession, which 
was accordingly done. 

Reader, Jldams, and Ilolbech, in support of the order of 
Sessions, 'i'he pauper is not settled in Dunton Bassett by 
the occupation of the premises mentioned in the case. It 
is clear that he had* no legal estate in them, and there is as 
little reason for^olding that he had an equitable estate. 
This cannot be considered as an equitable estate, unless a 
Court of Equity could be called upon to decree a convey¬ 
ance. Now a Court of Equity would not decree a convey- 
aiiue, unless the pauper had paid or wan ready to pay the 
whole consideration money. The contract in this case was 
rescinded in consequence of the non-payment of the money; 
the possession of the premises was restored, and a sum of 
30/. given back to the pauper, in order to bring the trans- 
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action to a close. It must be taken therefore u^der these 
circumstances, as if the contract had never existed, and 
consequently the pauper never could be considered as having 
an equitable estate, ^t the utmost this is a case of doubt¬ 
ful equity, and a court of common law will never take no¬ 
tice of a doubtful equitable estate. Rex v. Standon{a\ 
Rex v. Toddingion (b), Rex v. Horndon-on’-the-Hill (c), and 
Rex v. Hagreorthingham (d). In Rex v. Horndon-on-the~ 
Hill, Lord Ellenborough says, ** we ouglit to see that the 
party has clearly an equitable interest, aqd not merely such a 
claim as might possibly induce a Court of Eqftity to interpose 
in some way qf other.” Here there is clearly not an equit¬ 
able estate, and supposing it to be doubtful, this Court can¬ 
not act upon it. J.—In Triaiti/ Term, 57 Geo. S. 

tlie case of Rex v. 2'he dluhabitants of.Long Benningion (e) 
was determined, which appears to me to be decisive of this. 
In that case the pauper agreed by parol to purchase a co])y- 
hold for 150/.; lie paid 34/. in part performance of the con¬ 
tract, and entered into possession, and continued in near six 
mouths. Whether any specific day was allowed for paying 
the remainder of the purchase-money I do not know. The 
contract was then rescinded, because the vendor would not 
give an indulgence he bad promised for the residue of the 
purchase-money, and he returned the pauper 14/. Tlie 
question was, whether this conferred a settlement. This 
Court held it was no settlement, because the pauper hud 
purchased no estate or interest in the land for which he 
could make a claim in equity, without paying the remainder 
of the purchase-money; and although an equitable estate is 
sufHcicnt to confer a settlement, still tliq questionable right 
to go into a Court of Equity will not. The only difference 
between that case and this is, that there the agreenient was 
by parol; here it is in writing, and it may be argued per»- 
baps, that the jpauper was irreinovcable for forty days, ba- 
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(rt) 2 M. & S. 461. («i) Ante, p. 16. 

(/>) 1 8. & A. 560. (p) Not roported. 

(/) 1 M. & S. 562. 
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tween 6ie period from the SOlh November, when he paid 
the 160/., and the 24th June following.} If he was irre- 
moveable during that period, he certainly would gain a set¬ 
tlement; but there is not the least pretence for saying that 
he was during that time irremoveable. A party must be 
irremoveable on the ground that the property is his own, 
or that he has such a vested estate either in law or equity, 
as that it may be called his own. But what estate had the 
pauper here f None. It is veiy true that if thb was an 
inchoate contract^ twhich was afterwards to be completed, 
he might have'been considered as having a legal or equitable 
estate of his own from the moment he was4et into posses¬ 
sion ; but until he had paid ^e remainder of the purchase- 
money on the 24th June, he had not a particle of title to 
the property, either in law or eqiflty. This is not like the 
case of a purchase within the 9 Geo. 1; it is not the pur¬ 
chase of a possessory right from the 30th November to the 
24th June for 1501., but merely an agreement to remain in 
possession up to that time, at which period he was to pay 
the rest of the money. It is clear therefore that the pauper 
has gained no settlement by estate. Has he acquired one 
by renting a tenement within the 13 & 14 Car. 2. c. 12 ? 
Certainly not. Assuming the messuage in question to be 
worth 10/. a year, still he did not come to settle on the 
property in the character of tenant, and therefore on that 
ground he is not settled. Rex v. St. John’s Glastonbury (a). 
At the utmost this was a mere licence to occupy, conveying 
no interest, and conferring no right of settlement in the 
parish of Dunton Bassett. 

n 

Nolan, Marriott, and Amos, contri. The pauper had 
cither an equitable estate, or had such a possessory right, as 
would confer a settlement, by a residence of forty days. 
In the first place, this is an absolute agreement for the pre¬ 
sent pill chase of the premises, which it would have been 
LQuipetent for either party to enforce on the 24th June. 

(a) 1 B. & A. 481. 
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If that be so, then* independently of any other question, 
there is no doUbt that it will* according to authorities* consti¬ 
tute an equitable interest* and confer a settlement when 
coupled with occupation. Here the agreement itself was 
absolute, in the first instance* and wus not to remain in fieri 
-until full payment of the purchase-money. The non-pay¬ 
ment of the 150/. does not make the agreement void. It 
was not so treated by the parties themselves* because the 
vendor brought an action to recover the remainder of the 
purchase-money* although that action wqs afterwards settled. 
The title to the property was complete in Che pauper from 
the moment possession was given under the egi^^ment. 
Undoubtedly the title might be defeated* unless the pauper 
had paid the remainder of the purchase-money, and he could 
not himself have enforced it unless thta money was so paid; 
but still his equitable title is complete from the moment he 
comes into possession, and is only defeasible upon non-pay¬ 
ment of the remainder of the money. At all events the 
pauper had an interest from November to June* which ren¬ 
dered him irremoveable. This is not like the case of a 
licence to reside, it is the conveyance of a positive interest 
A mere licence is personal, and no interest passes under it 
capable of assignment; but here there was an interest which, 
coupled with residence, would confer a settlement, Rex v. 
Fillongleyia), Rex v. Offchurchijf)^ Rex v. Cold jishton(c), 
and Rex v. Edington(d). The cases cited on the other side 
are distinguishable from this, because all those were cases 
of doubtful equity. \^Bayley, J.—^An equitable is as good 
as a legal estate for the purpose of settlement. If, there¬ 
fore* you can make out that the relation of trustee and cestui 
que trust subsisted between these parties, then the pauper 
would have an equitable estate.] Still that would be a 
doubtful equity. This is not a doubtful equity, and that 
makes all the difference. The case of Rex v. Long Ben- 
nington mentioned by the Court (e) is distinguishable from 
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(e) Ante, 405. *" 


(«) 2 T. R. 709. 

(&) J T; K. 114. 

(f) IJuiT. S. C. 111. 
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this, because there the agreement was by parol, and it did 
not appear when the purchase-money was to be paid. There 
the pauper had no assignable interest; he might have been 
put out of possession at any time; it was a mere parol pro¬ 
mise to give him a title whenever he should pay the rest of 
the money. Here is a written agreement conveying a pre^ 
sent interest in possession, and the pauper could not have 
been turned out. Under any circumstances, it is quite clear 
that from November to June the premises actually vested in 
him, and haviqg paid more than 80/., he could not during 
that period have been removed, and consequently gained a 
settlelnelit. In addition to the cases already mentioned, they 
cited Uex v. SL MichaeVs Bath {a). Wall v. Bright {b). 
Knotty $ V. Shepherd {c\ Clarke v. Wright (d), Green v. 
Smith{e), Douglas v, WhitrongCf), Townleys. Bedwellig), 
Bayne v. Meller(h)t IloldfaU v, Clement and Clinan v. 
Cooke {k). 


Bayley, J.—I am of opinion, that there was no settle¬ 
ment gained in Dunton Bassett. It is very desirable in set¬ 
tlement law, that the decisions of the Court should be 
uniform and consistent. That law throughout the kingdom 
is generally administered by an extremely useful body of 
men, to whom the country is under the highest degree of 
obligation for sitting gratuitously to discharge a very im¬ 
portant duty; and the qu^on is, whether they are to have 
cast upon them the obligation, not merely of being common 
lawyers, but also of understanding all the niceties and db- 
tinctions of a Court of Equity. The 9 Geo. 1. c. 7, upon 
which this case arises, enacts, ** that no person shall be 
deemed or taken to acquire a settlement in any parish for or 
by virtue of any purchase of any estate or interest in such 

(a) Dong. 630. (ff) 14 Vos. 59i. 

ip) iJac. 3c Walk. 494. (/>) 6 Yes. 349. 

(c) Cited in l Jac. & Walk. 499. (») 1 T. R. 761. 

(d) 1 Atk. 13 . (ft) 1 Scho. Sc Lef. Irish Ch. 

(e) Id. )73. * Cdft. Temp. Ld. Rod. 23. 

(/) 16Vcs. 333. 
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pansb, whereof the consideration for such fiurchase doth 
not amount to the sum of thirty pounds bond fide paid.** 
The party therefore is to purchase an estate or interest in 
]and| and T apprehend the word ** interest** there means, a 
definitire interest, for which he contracts at die time he 
enters into the contract. It might originally have been con¬ 
sidered as extending to the case of legal estates and- the 
purchase of legal interest only; but in process of time it 
was decided, that where the relation of trustee and cestui 
que trust exists, the cestui que trust will be entitled to gain 
a settlement exactly as if he were clothed with the legal 
estate, buttiiafwas predicated of those cases only in which 
the party stood in the condition of a mere naked trustee, 
and was never extended to constructive trustees, as in the 
case of KnoUys v. Sht^herd, where -the party would be 
considered as standing in that relation merely. Tiie ques¬ 
tion has in different instances been before the Court, and 
was under consideration in Rex v. Toddington^ in which my 
Brother Holroyd points out the difference between the case 
where a man has an equitable estate, and that where he has 
a mere right to go into a Court of Equity. Now Rex v. 
Long Bennington is so analogous to the present case, that 
1 can find no substantial difference between the one and 
the other, and when once^we have got a clear decision upon 
a point of settlement law, we ought to adhere to it. In 
that case the agreement was by parol to purchase a copyhold 
for 150/. and the sum of 34/. being paid down, the party 
was let into possession, but he was afterwards unable to 
perform his contract. The difference between that case and 
this is, that here the contract is in writing, there it was by 
parol, but the Court in giving judgment did not proceed at 
all upon that distinction. They considered, perhaps, from 
their ignorance, as a Court of Law, of what the rule in 
a Court of Equity might be, that the party would be en¬ 
titled to go into a Court of Equity to pray a specific per¬ 
formance, and they said that the pajment of the money. 
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1039. ^4 being let into possession, did not (x>nstitute the relation 

'"^v^ of qabod trustee and cestui que trust, inasmuch as there 

IVieRriiA ’ • 

* uvas a further sum of monejr to be paid, and that until it 

Imrai^ahts * beneficial interest, and conse- 

of qqently no settlement was gained by the contract. There 
GaDDiMoroii. distinction between Rex v. Long Bennington and this 
case. In that it did not appear, when the remainder of the 
purchase-money was t6 be paid; there was some indulgence 
to be granted to the vendee, but to what extent was not stated. 
Here the first payment was made on the 30th November, but 
the residue Wbs not to be paid until the 24th June; and 
upon this part of the argument it is contended, that from 
this slight distinction between the two cases, the one 
ought to have no influence on the other; for it is said, that 
during the interval the pauper w's irrcmoveable. If that 
was the legal consequence, undoubtedly it would have the 
eflTect of conferring a settlement; but the law says, that he 
was not irremoveable during that period. Supposing he 
became chaigeable to the parish after a week or a fortnight 
from being let into possession, what was to prevent the 
parish officers from applying to the Justices for an order of 
removal ? A man cannot be removed from his own; but 
this was not his own at law or equity, and there is a fallacy 
in that part of the aigument, because it was not in equity 
his own until he paid the remainder of the purchase-money. 
1 am therefore of opinion, that the pauper was removeable 
from the 30th November io the 24th June. I am of this 
opinion principally on the ground, that in order to confer 
a settlement, if the estatp is equitable only, it must be such 
an estate as that no other person shall have any interest in it, 
but in the character of a mere naked trustee, and not as a 
constructive trustee. For this reason 1 think there was not 
such an estate in equity vested in the pauper as would 
confer upon him a settlement under the 9 Geo. 1, and die 
Sessions having drawn the right conclusion, the order 
quushiug the order of removal must be discharged. 
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H'olkotd, J.—I am of opknon that no tattt^aient nras 1Q9R 
gained by the pauper in the parish of Dtmlon Bamtt I 
think he had not an estate or interest either at law or **** 

*• 

equity, so as to gain a settlement under such an execu- 
tion of the contract, as that stated in the case. Whether of 
if more had been done by the vendee, whether .if he had 
paid or offered to pay, the remainder of the purchase- 
money, or was prevented by the veddor from doh^ more 
than he had done, he might have acquired an estath in equity, 
so as to confer a settlement upon hinv is a very different 
question. The cases which have been citbd, go only to 
shew that if the vendee has performed part of the contract, 
and has been let into possession under an agreement in writ¬ 
ing or by parol, and has offered to pay the remainder of the 
purchase-money, a Court of Equity will consider one party 
as a trustee for the other, and compel a specific perform¬ 
ance of the contract. 1 think the case of Rex v. Long Ben¬ 
nington was properly decided, and is mcacdy similar to the 
present, with this difference, that there the contract was 
not in writing, and that it did not appear that there was any 
agreement as to the period of time for which possession was 
to be delivered to the vendee; but those circumstances do 
not sufficiently distinguish that from the present case, to 
induce the Court to come to a different conclusion from 
what was there formed. In that case there was possession 
delivered as well as a part-payment of the purchase-money, 
and if those circumstances were sufficient to induce a Court 


of Equity to relieve, notwithstanding the contract was by 
parol, they would be sufficient on the same footing as if it 
was in writing; but that distinction was not taken by the 
Court. They acted upon a principle which is equally ap¬ 
plicable to this case. Here the contract is made on the 
24th November ; part of the purchase-money is paid on the 
doth, and by agreement the vendee was to be let into 
possession until the 24th June, when the remainder of the 
purchase-money was to be paid, and the contract completed. 
The effect of the agreement to deliver possession from the 
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1823. SOth November till tbeQ4th June, when the 150/. was to be 
paid,,.i8 no more than this^ that it might or might not 
TheJtiNo jmQimi; ^ ^ demise for that period of time; but there is 

Ts renting a tenement of 10/. an- 

of nnal value. It is argued, that the 160/. or at least part of 
GanDiaoTox. considered as paid for the right of possession 

during that period, as well as for the purchase of a right 
to compel the completion of the contract. How much of 
the 160/. was applicable to the purchase of the right of 
possession, non constat. There is nothing to shew that this 
was a purchase to the amount of SOI, within the 9 Geo. 1, 
because it would depend upon, the completion of the con¬ 
tract whether the 160/. could be recovered back or not. 
Supposing the contract to be rescinded by the default either 
of the vendor or vendee, I questiop very much whether any 
thing could be recovered for the enjoyment of possession 
during that time, for it is part of the agreement that the 
veiulee is to have possession during that time, but there is 
no provision for the payment of money in case of any de¬ 
fault by the vendee. Supposing any thing was to be paid 
for the occupation from November to June, non constat that 
it would be to the amount of 30/. and if not, there is no 
ground for saying that there is any settlement gained under 
the 9 Geo, 1. For these reasons X think this case was pro^ 
pcrly decided at Sessions. ^ 

Best, J.—i anv of opinion, that the question in this 
case has been ^decided by Rexv. hong Bennington. Ad. 
hering strictly to the wo^ds of the statute Q Geo. 1, perhaps 
** legaV* estates or interests, are those only which this Court 
ought to take notice of; but it has been too frequently 
decided, that an equitable estate will confer a settlement, 
for us to disturb that doctrine. But what equitable estate 
is it that will confer a settlement/ It is a complete vested 
equitable estate; not that which exists merely in claim. 

I 

If an estate be given to A. in trust for D. the former has a 
l^al estate, and the latter the equitable. His estate is 
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perfect, and he has no occasion to go into equity to have it 
confirmed in him, because he has all the interest; but if 
a man contracts to purchase an estate, and pays only part 
of the purchase>money, I deny that he has a complete 
equitable estate. Equity may complete it, but until he has 
goim into equity, and put himself in a situation to claim 
the judgment of the Court in hb falor, he has no estate; 
and therefore in that respect this differs from those cases 
where it was held that an equitable estate jwill confer a settle¬ 
ment The cases have never gone beyond a complete 
equitafile estate where the piuty has no occasion to apply 
to the aid of any Court to complete bis title. In Rex v. 
Homdou-on-the-Hillf Lord Elleiiborough deprecates our 
consideration of doubtful equitable questions. If in cases 
of this nature, we were to take notice of decisions in equity, 
it would lead to the greatest confusion. We are to be 
governed by the rules of law, and are not competent to 
decide nice questions of equity. If this Court feels Itself 
in a situation of so much difficulty, d fortiori Courts of 
Quarter Sessions are not qualified to enter into such ques¬ 
tions. Tliis is a case of doubtful equity, and it is very 
questionable whether a Court of Equity would decree a spe¬ 
cific performance, even if the vendee had been ready to 
tender the remainder of tlie purchase-money. Can we 
then, without overturning R,ex v. Horndon-on-^the-Hillg 
allow ourselves to enter into the discussion of such nice 
questions ? I am of opinion that the pauper had no equit¬ 
able estate, but if it be a question of doubtful equity, it 
affords a stronger reason for holding that no settlement was 
gained. 


182 ak> 

The King 
The 

Inhabitants 

of 

GEnOIMOTOH. 


Order of Sessions confirmed. 
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xThe Earl of Cabdioan v, Abmitage and Another* 

Trespass for breaking and entering pertain closes of 
of F. and of the plaintiff, called Upper Brick-kiln Close, Middle Meld$ 
lands thereof, and Famley Wood, in the parish of Leeds, in the county of 
minM^therein) EbrAr, subverting the' soil, digging shafts and pits, and rais¬ 
in fee, grants ing therefrom, carrying away, and converting, a quantity of 
the lands, in coab, Pleas^ nrstf that the said closes from time immemo^ 
and ruml^ alie,nation and conveyance after mentioned, had 

SdMbeen and then were parcel of the manor of Fartdey ; and 
aign$, all tithes tiiat long before the making of the said alienation and con- 
tterefroin)anl veyance. Sir Thomas Datiby, knt. (since deceased) was 

also excepting ggised of the said manor and the demesne lands thereof, 
and always re- ^ ^ ^ ' 

Mrving^out of with the appurtenances, and of all coal mines, coal pits, and 
to^imselF and coals lying under the said manor in his demesne as of fee; 
the MaU in Sir Thomas, so being seised on the l6lh of 

^nted^*t^ JanMa» 3 ^, 1649, enfeoffed Thomas Viscount Samlle (then 
gether with Earl of Sussex) of and in divers messuages, lands, woods, 
h^selff l)^^***^ hereditaments, and (amongst others) of and in the said 

three several closes in which, &c. except and always re¬ 
served unto the said Sir Thomas, his heirs and asagns, all 
tithes of coni' and grain arising, &c. within the said several 
messuages and farms; and also except and always reserved 
out of the mid feoffmetW unto the said Sir Thomas and his 

i^midhisheirs heirs, all the coals in all or any of the said lands, woods, 
should conttnHC j j • 

oim«r« 0/ the gfounds, and premises, together with free eibebty 

demesne lands '* 

yf F. to sink 

and dig pits, or otherwise to songh and geteoals in the said lands, and to sell and cany 
away thes^e with carts and carriages, or otherwise tadilposeof the same,coals, at 
his and their will and pleasure, he and Ats Mrs from time to time giving and paying to 
the grantee, his Aefrs and assigns, sneh satisfhetion for damage as the grantee and Us 
heirs siionld sustain by reason of getting and carrying away die said coals in the said 
lands, as two gentlemen, neiglibonrs, indifferently chosen by the grantor and grantee, 
their heirs aiU assigns, should from time to time tiiward. An heir of the grantor, by 
descent, having aliened the manor and demesne lands of F. and the coals therein, in fee, 
to C., the latter entered the lands granted to £., and dug pits and carried away coals 
therefrom, and trespass being brou^t against him and his servantHeld, on demurrer, 
1, That under the general exception and reservation contained in the grant to J5., the 
coak remained in A. and his heirs, and would pass to his or their assies nnder the 
word **beir8;*'and 2d, that the special liberty as to the manner of taking the coals, 
was not restrictive, but in fuithrianrc of the previous exception of tlie coats out of the 
grant, and would enuie for the benefit of C. as owner, by purchase, of tlie manor and 
demesne lands of F. 


heirs, and his 
and their as¬ 
signs and ser¬ 
vants, from 
time to time 
and at all 
times there¬ 
after during 
the time that 
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for them, the said Sir Thomas and hi$ hkIRb, and vis 
AND THEIR ASSIGNS AND SERVANTS, from time totime, 
and at all times thereafter, during the time that he tht ‘said CkwawsM 
Sir Thomas and his heirs should continue ottmers dnd AaM^Aes. 
^proprietors of the demesne lands of Farnley, to sink and 
dig pits, or otherwise, to sougii and get coals in al! and every 
the lands, woods, grounds, and premisesj and to sell and duiy 
away the same, with carts and carriages, or otherwise, to 
dispose of the same co^s at Kis and their wills and pleasures^ 
he, the said Sir Tkomtu and his heirs horn* time to time 
giving and paying unto the said Earl, his hdrs and assigns, 
such sufficient satisfaction for all such damages as he the said 
Earl and his heirs should from time to time sustain, by rea¬ 
son of the digging of pite, soughing, getting, and carrying 
away the said coals, in all or any of the said lands, woods, 

' I 

grounds, and premises, as two gentlemen, neighbours,'there¬ 
unto being indifferently chosen, by the said last-nientioned 
Earl, and the said Sir Thomas, their heirs and assigns, should 
from time to time award: To hold the same premises unto 
the said Earl, his heirs and assigns for ever.” By virtue of 
which feoffment the said Earl l^came seised of the said pre¬ 
mises in his demesne as of fee, the said Sir Thomas remain¬ 
ing seised in the demesne lands of the said noanor of Farn- 
ley, and entitled to the said coals in the said premises, so 

U ¥ 

aliened as aforesaid,^ together with such liberty before men¬ 
tioned : That the said Sir Thomas afterwards on 8th August, 

1660, died seised of the said manor and the demesne lands 
thereof, whereupon the same descended to ThOmas Danby, 
his son and heir; upon whose death on 1st August, 1667, 
the same descended to Ahstrupus Danby, as his next coiisin 
and heir; upon whose death on Idth Sqttember, 1709> the 
same descended to one other Ahstrupus Danhy, his son and 
heir; upon whose death on Ist January, 1748, the same 
descended to one William DarAy, as his sou and heir. And 
the ssud William Danby being so seised, bn $0th January, 

1776, duly made and published his last will and testament, 
aud thereby devised all his messuages, lands, tenements, 
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And hereditaments, at FarnUy mid elsewhere, in the West 
lUdii^ of the county of York, to his son William Danby, 
his heirs, executors, administrators, and assigns for ever; and 
on lit March, 1776, died so seised, and thereupon thesmd 
William Danby the son, became seised, and afterwards on 
22d December, 1800, by deed of bargain and sale, made 
between the said Wjfiiam, Danby of the one part, and 
James Armitage, Esq. of the other part, the said William 
Danby for and in consideration of a certain sum of money 
therein mentioned; and then paid by the said James Armit- 
age to the said William Danby, did bargain and sell unto 
the said James Armitage, hil executors ^ntf adminbtrators, 
all that the said manor or lordship of Famley, with its 
rights, members, and'^^jiurtenances, and all and singular 
the coals, mines, veins, seams, ahd quarries of coal open or 
unopen, lying and b^ing in or under (amongst other lands) 
the said three several closes in which, &c. with the ap- 
purtenances. To have and to hold the same unto aqd 
to the use of the said James Armitage, his executors, 
administrators, and assigns, from the day next before 
the day of the date of the laid indenture, for the term of 


one whole year fijpm thence next ensuing, and fully to be 
complete ai^ ended. By virtue of which indenture, and by 
force of ^the statute made for,transferring uses into posses¬ 
sion, the said J» A, became* and was possessed of the said 
tenements, with the appurtenance)^ for the said term so to 
him granted, the reversion thereof, with the appurtenances 
belonging to the said W. D. his heirs and assigns; aqd the 
said J. A, being so entitled, and the said reversion belonging 
ns aforesaid, afterwards, on 23d December, in the year last 
aforesaid, by a certain other mdenture of release made 
between thh said W, D, and the said J. A. the said W. D, 
for and in consideration of, 8cc. did grant, bargain, sell, alien, 
release, and confirm unto ^the said J. A, and his heirs, all 
and every the said tenements and premises by the said last- 


mentioned indenture of bargain and sale, bargained and sold 
to the said J. A, with the appurtenances, and the reversion 
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and reveraionsi remainder and remaindersi and all the estate, 1823. 

* right, title, interest, property, claim, and demand of the 
said W, D, of, in, or to the same. To have and to hold CABui^^a 
unto and to the use of the said J. A, his heirs and assigns a.rmitaob. 
for ever. By virtue of which said last-mentioned indenture, 
and by the statutes made for transferring uses in possession, 
the said J. A, became seised in demesne as of fee in the 
smd reversion of die said maniot', and owner, &c. and enti¬ 
tled, &c. with such liberty, Sic.; arid the said J. A. being 
so seised, afterwards, on the'day and year aforesaid, died 
intestate, leaving the said defendant his eldest son and heir- 
at-law, and thereupon the said defendant became seised in 
his demesne as of fee of the said manor, and owner and 
proprietor of the said demesne lands, and lawfully entitled 
to the said coals and cnlm in and) under the said three se¬ 
veral closes, in which, &c. together with free liberty for him 
the said defendant, and his servants) to sink and dig pits, 
or otherwise to sough and. get coals aifd culm in each and 
every part of the said closes, in which, 8lc.* and to sell and 
carry away the same, at his free will and pleasure, he the 
said defendant giving and paying untb the said plaintiff such 
sufficient satisfaction, &c. 'Wherefore the said Edwatd 
Armitage in his own right, and the sa^ William Newton, 
as his servant, and by his command, &c. justifying the 
trespass in the form) with ail averment that the de¬ 
fendant Edward Armitage always has been and stUl is ready 
and ^filling to make satisfacUon to the plaintiff, &c. and did 
in fact chuse one A, B. to award concerning tha same; but 
that plaintiff refused to concur in chusing any person for 
that purpose, and concluding with a verihcation. Second 
plea in the same form^ only stating the death of Abstrupus 
Danby the son to have occurred ** on the 19ffi September, 

1768—that William Danby bargained and sdd to James 
ArmUage, his executors, &c. " all that, the said manor or 
lordship, or reputed manor or lordship of Famley” —that 
the said James ArmUage being so interested as afore- 

became a^d was 

VOL. 111. D 0 


said”—that ** the said James Armitage 
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fieised (omitting the words his demesne as of fee”) of ^ 
and in the said reversion. &c.—that the defendant ** hath 
been and still is seised io his demesne as of fee of and in 
the said manor, with the appurtenances, and the said de¬ 
mesne lands thereof t and at the said several times when, 8^c. 
was in the actual occupation thereof and lawfully entitled 
to the said coals and culm in and under the said three several 
closes, in wliich, &c. Wherefore and because the said plain¬ 
tiff, before the said several times when, &c. and whilst the 
said defendant wa» so seised as aforesaid, had wrongfully 
raised, dug, an'd got divers large quantities, to wit, 500 tons 
of coal in and from the said veins and seamt of coal in the 
said declaration mentioned, and then lying and being in and 
under the said three several closes in which, &c. and had 
deposited and laid the same; and tlc9 said last-mentioned coal 
at the said times when. Sic. was lying and being in and upon 
the said three several closes, in which. Sic. the said defejidant, 
and the said ofher defendant^ as liis servant, and by his 
command,” justifying the trespass. for the purpose of carry¬ 
ing away the coal, and concluding with a verification. Ge¬ 
neral demurrer to the pleas and joinder in demurrer. 


Tlie case was argued before Bayley, Holroyd, and Best, Ja, 
at the Sittil!%s after last Easter Term, by Tindal for the 
plaintiff, and Littledale for the defendimt^ when the Court 
took time to advise thereon, and judgment was now deli¬ 
vered by ’ ♦ 

♦ 

Bayley, J.((i)|»who, after stating the pleadings, pro¬ 
ceeded—The first plea in this case raises two questions, 
first, whether the defendant is entitled to the coals under 
the closes in question, he not claiming by descent under 
Sir Thomas Dauby, bat by purchase ; and, second, whether 
for the purpose of getting the coals he is entitled to use the 
means in the plea stated. The second plea raises the former 

. (a) The judgment comprehends so full a detail of the arguments on 
both tVfes, and the cases cited, that it u deemed unnecessary to set 
them out. 
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of these questions only. Both questions depend upon the 1823. 
effect of the exception in the deed of feoffment of I6th 

* Til© C«Qfl o£ 

January f 1649, namely, ** except* and always reserved out Cardigan 

of the said feoffment unto the said Sir Thomas Danby and ARauTAOB* 

his heirs, all the coals in all or any of the said lands, woods, 

grounds, and premises, together with free liberty for them, 

the said Sir Thomas and his heirs, and his and their assigns 

and servants, from time to time, and at all times thereafter, 

during the time that he the said Sir Thomas and his heirs 

should continue owners and proprietors of the demesne lands 

of Farnley, to ^ink and dig pits, or otherwise to sough and 

get coals in all and every the lands, &c. and to sell and carry 

away the same with carts and carriages, or otherwise dispose 

of the same coals at hi^and their wills and pleasures, he 

the said Sir Thomas and his heirs, from time to time, giving 

and paying unto the said Earl, his heirs and assigns, such 

sufficient satisfaction for all such damages as he the said 

Earl and his heirs should from time to lime sq^tain by 

reason of the digging, sinking of pits, soughing, getting, 

and carrying away the said coals in. Sic. as two gentlemen, 

neighbours, thereunto being indifferently chosen by the said 

Earl and the said Sir Thomas, their heirs and assigns, should 

from time to time award.” It was,,contended on the part 

of the plaintiff, that this exception gave nothing beyond a 

limited right, so long as Sir Thomas Danby and his heirs 

only, descent, should continue owners of the demesne 

lands of Farnley \ and, on the part of the defendant, it was 

contended, that the exception either g^c an absolute and 

perpetual right in fee-simple in the coals, or at least that it 

gave the special liberty reserved, -so long as the owner of the 

coals should also be the owner of the Farnley demesnes. 

It may* not be improper to state, that the argument prOf 
needed on the ground, that the exception is in the very words 
stated in the pleadings, and that those are the words ex« 
pressed in the deed, hut the instrument being stated on (he 
pleadings according to its legal operation, we shouldifiQt ba 

i> D ^ 
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warranted probably in assuming that these are the very words 
of the deed; but we are bound to construe the expressions 
set out, as being the legal effect and operation of the in¬ 
strument. And 1 mention this partly, and perhaps princi¬ 
pally, with a view (it not being the foundation of the judg« 
meut of the Court), that if this case is to proceed to a fur¬ 
ther ^course of inquiry, as has been intimated, it may be 
desirable for the plaintiff to consider whether it would not 
be advisable for him with that object, to obtain some 
amendment in* the frame of the record, before he requires 
the case to be further argued. The counsel for the plaintiff, 
if I understood him rightly, disclaimed all formal excep¬ 
tions to the pleas, and stated the object to be, to ascertain 
whether Mr. Arndtage bad a righji^to the coals, and if so, 
whether he had a right to get them in the manner stated in 
the plea, and on those questions the opinion of the Court 
is founded. The exception in question contmns the words 
** exceptand always reserved.” In Co. Lit. 47 a. a distinc¬ 
tion is ^pointed out between an exception and a reservation. 
An exception, it is there said, ** is ever a part of the thing 
granted, and Of a thing in esseand so says Sheph. Touch. 
78. A reservation " is always of a thing not in esse, but 
newly created or reserved out of the land or tenement de¬ 
mised. Poterit enim guis ren dare et partem rei relineret 
•ccl partem de pertineniiiSf et ilia pars guam retinet semper 
cum eo est et semper fuU.** Another rule as to exceptions 
may be foAid in Sheph. Touch. 100, namely, The excep¬ 
tion is always taken mpst in favour of the feoffee, lessee, &c. 
and against the feoffor, lessor, &c. And yet it is a rule, that 
what will pass by words in a grant, will be excepted by the 
same words in an exception. And it is another true rule, 
that when any thing is excepted, all things that are depend¬ 
ing on it, and necessary for the obtaining of it, are excepted 
also; as if a lessor except the trees, he may bring his chap¬ 
man to view them if he desire to sell them, and he or the 
vende^may cut them, and take them away.” Plmd. 15,16. 
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9QV%n, Ahr. 520. Hodgson v. Field (a), and Gerrard ▼. 
Cooke (5). The language of this feoffment is “ except and 
always reserved’' out of the estate, not the estate taken from 
the coals. Hie coals were part of the thing granted—part 
of the land in esse at the time of the conveyance. The 
consequence therefore is, that if these words amount to an 
, exception, they operate in point of law in the manner pointed 
out in Co. Lit. 47 a. The coals were never out tof Sir 
Thomas Hanhy^ and without any words of inheritance to 
his heirs, would have remained in him*and his heirs. That 
may be collected from Shq)h. Touch. 100; *and according to 
the rule alredtiy mentioned from the same authority, if there 
be an exception of a right to have the coals, the right to 
do all things necessary to obtain them would be excepted 
also. It was indeed%ouceded in argument, that had the 
exception stopped when it had excepted and reserved the 
coals to Sir Thomas Danhy and his heirs, and that had 
there been no words by which the exception was limited, as 
to sinking pits and getting them, it would have enured with¬ 
out any restriction to Sir Thomas • Danhy in fee; and his 
heirs and assigns would have a right for ever to do what was 
necessary to get the coals. But it is upon the ground that 
■ the express liberty is limited and restrictive of the former 
exception that- the plaintiff makes his clainf. The question 
therefore is, whether the express liberty restrains the foniier 
exception; and if it does, to what extent it restrains it. 
The express liberty is introduced by the words ** together 
with|^* as if there was an intention to increase and not dimi¬ 
nish what had preceded. The express liberty is for ** Sir 
Thomas Danhy and his heirs, and his and their assigns and 
servants, during the time that he and his heirs should con¬ 
tinue owners of the demesne lands of Farnleyf to sink and 
dig*pits, or otherwise to sough and get up coals, and sell 
.and carry away, or otherwise to dispose of them at his and 
their will and pleasure. Sir Thomas and his heirs making 
■such satisfacdon to the Earl and his heirs and assigns, as 
(a) 7 East, 61:3. (6) g New Rep. fo9. 
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two gentlemen, neighbours, to be indiiFerently chosen by the 
Earl and Sir Thomas, their heirs and assigns, should award.” 
It may be taken as a clear proposition of law, that an ex¬ 
press liberty does not always control what had otherwise 
passed; and that is especially the ease, if the express liberty 
goes beyond what would be implied. To give it a con- 
troling power, the intention that it should have that effect, 
ought'to be perfectly plain. The case of Stukely v. Butler (a) 
is a strong authority upon this point, in that case the Earl 
of Sussex, as lord of the manor of Cleave, demised certain 
vihod lands in that manor for three lives, excepting 
all timber trees, and then bargained and sold those trees 
to one Edward George, and he covenants that Geotge 
and his assigns during five years, might fell and carry the 
trees, without any interruption of.^He Earl or any others; 
and to make sawing-pits, and to square and cut the timber 
Upon the ground during the said term; and George cove¬ 
nanted that he would fill up the pits, and make all things 
fair, and amend the fences. The grant to George was ge¬ 
neral, not fixing any limit of time at which he was to cut 
the trees. He did not cut them till after five years from the 
time of bargain and sale, and an action of trespass being 
brought, the question upon special verdict was, whether 
the covenant hn the part of Lord Sussex with George, to 
take the trees, w'ithin the five years next after the grant, 
should so check and control the grant, that he might not 
take the trees after the five years; and Lord Chief Justice 
Hobart, who reports his own opinion, held, that it^/slearly 
should not, because lis'^the trees were absolutely given to 
George and hik assigns, they might take them when they 
would, and his opinion was founded on two reasons, strongly 
applicable to this case:—Firs^t,” he says, it is clear, that 
by the grant of the trees by a tenant in fee-simple,^they 
are absolutely passed away from the grantor and his heirs, 
and vested in the grantee, and go to the executors or admi- 
liistrators, being, in understanding of law, divided as chattels 

(a) 1 Hob. 168. 
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from the freehold; and the grantee hath power incident and 
implied to the grant to fell them when be will, without any 
other special licence, which can never be restrained by a 
power given by the grantor in the affirmative, which the 
grantee had before.” . He then cites 8 Ass. 10. and Dyer, 
19 ) and refers to the known rule, **that statutes which are 
taken by intent, shall not by an affirmative, alter a former 
power.” In 8 Ass, 10, one granted a rent of ten pounds 
a year to the husband and the wife for their lives; and if the 
wife survived, she was to have three poiy),ds a year for life; 
and yet it was adjudged, that the wife shoufd hold her teft 
pounds a year^ otherwise if it had been said that she should 
have three pounds a year and no more. In Dyer, 19 , the 
lessor covenanted that the lessee might take thorn by assign¬ 
ment of the lessor’s bdHiff; whether the lessee might take 
the thorn without assignment, was the question, and it 
seemed that Bauldwin and Fitzherberjt thought he mighty 
because the old law gave him a right by implication. Lord 
Hobart's second reason is this :—** The covenant on the 
part of the grantor hath its necessary use, though it work 
nothing in the restraint of time for felling, for it gives power 
to dig, and make saw-pits upon the ground, and to square 
the timber there, which the grantee could not do by the 
simple grant of the timber, without such a special warrant. 
It. also contains a general warranty, that the grantee may 
take and fell timber without the let or interruption of any 
person or persons whatsoever.” Now apply both these 
reason^ to the .case in question. First, the exception here 
is, by the tenant in fee, to himself and his heirs. It there¬ 
fore retains the coals in him and his heirs in fee-simple, 
with the power incidentally and impliedly, as they are ab¬ 
solutely excepted, for him, his heirs and assigns and servants, 
to take them when they will; and it may be questionable, 
at least, whether this power can be restrained by a special 
power given in the affirmative; second, the special power 
has its necessary uses, for it goes beyond tl^ incidental 
power which the law implies. The incidental power would 
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warrant nothing but what was strictly necessary for the work*' 
ing of the coals. It would allow no use of the surface of 
the soil for depositing the coals, further than was absolutely 
necessary; it would allow of no attendance upon the land 
of unnecessary persons. It would be*questionable, at least* 
whether it would authorise the deposit for the purpose of 
sale, or whether it wquld authorise other persons to come 
on the land to view the coals. It is different from trees 
which are standing, for in that case the purchaser might go 
^nd see tliem,^ in *i&rder to form a judgment whether be will 
buy, if they are local and cannot be removed for the pur¬ 
pose of being viewed; but it is otherwise as to coals. The 
express power in this case gives ^eater latitude in these 
respects. It authorises Si( Thorny Danhy^ ** to sink and 
dig pits, or otherwise to sough amTget coals, and to sell and 
carry the same away with carts and carriages, or otherwise 
to dispose of the same coals at his will and pleasure.*' This 
power would authorise him to make new pits .when ne¬ 
cessary ; it would warrant a deposit, and continuance of 
the coals on the land for the purpose of sale, and au¬ 
thorise the introduction of customers for the purposes 
of sale. It has, therefore, in the language of Lord Ho¬ 
bart, ** its necessary use, though it works nothing in 
restraint*’ of the incidental rig^t which Sir Thomas Danby 
and his heirs would otherwise have had. This case of 
Stukely v. Butler, as it seems to me, is a strong autho¬ 
rity against the point for which the plaintiff contends, 
namely, as to the narrowing and restraining the general 
exceprion, by words of express power. Ttiere is, however, 
another case to the same effect, namely, Hodgson v. 
Field (a). In that case, liberty was granted to make two 
sough pits in given pard of the soil, and those pits were 
accordingly made, and 'after some time, a new pit being 
necessary for the purposes of repair, it was made. It was 
argued for the plaintiff, on demurrer, that the special pri¬ 
vilege ol> tnaking two pits in the places specifically pointed 

x«) T East, 613. 
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oat, superseded the right of making any other pits, but 
the Court held that it had no such effect; that the ri^t of 
repairing vras incident to the grant, and as it was not a 
special restraint, the grantee was entitled to do what was 
necessary for such repairs, and the pit in question being 
necessary, the defendant was warranted in making it. But 
if in this case there were no authorities against the plaintiff, 
and without retying to the extent, to which I think we 
should be warranted in relying, upon the case in Hobart, 
and upon Hodgson v. Fkld, (supposing *this Jto be a mere 
question of intention upon the effect of the exception, and 
the liberty with which it is followed, and that we were at 
liberty to assume, that the plea has stated the bare words 
of the feoffment, and jnot itsiJegal effect) I cannot col¬ 
lect from the exception)^ that it was the intention of the 
parties to the feoffment, that it should be limited, and 
restrained to the period during which the Farnley demesnes 
should continue in the heirs of Sir Thomas Danb^j in a 
course of descent. On this narrow ground, namely, the 
construction which ought to be given to the words in ques¬ 
tion, the Judges concur, in thinking ,4hat in this case judg¬ 
ment should be given for the defendant. To restrain an 
exception, the language of which is unlimited, the words 
should be plain, and the intent clear. The limitation of the 
express powers in this case is, ** during the time that Sir 
Thomas Danby, and his heirs, should continue owners and 
proprietors of demesne lands of Farnley and this question 
immediately occurs, wha^is meant by the expression, ** Sir 
Tfumas Danby, and his heirs If these words are used in 
the most restrictive sense, the liberty would end the mo¬ 
ment the demesne's were directed from a course of descent, 
a construction, which the law ^nerally leans against as 
being in restraint of alieuation, and requiring very clear 
words to support it. The moment a settlement or devise 
was made by which the course of descent would be broken, 
the liberty would cease, although the heirs at law might be 
the person to * take. Can any rational ground' be suggested 
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1823* for aDch a provision ? If the object was to secure the work- 
iog of the coal mines within some reasonable period, why not 
Cardiqah specify the period ? Why leave it to an event, which might 
Arwit'apb* might not happen ? Why put so capricious a check upon 
the ordinary and clear rule by which estates are governed ? 
If' the word heirs” is used in the ordinary and extensive 
sense, it would include ** assigns” as well as ** heirs,” and 
the power would continue as long as these coals and the 
demesnes belonged to the same person, whether by descent 
from Sir Thomoi ^anby^ or by purchase. And it is in 
this sense, probably, that the words were intended to be 
used. The stress laid in the argument upoif the use of the 
word assigns,” in some part of the feoffment, and the" 
omission of it in others, (assuming that the plea states the 
very words of the feoffment), affoilSs no solid or safe ground 
for regulating our decision. It is inserted in the exception 
as to the tithes, but it is uselessly and unnecessarily inserted 
there, because, whether that exception would have enured 
or not to Sir Thomas,' and his heirs, by descent, it would 
enure to his and their heirs and assigns. It is omitted in the 
exception as to t\ie coals, but it is not necessary it should 
be there, and why may not the framer of the deed have 
omitted it, knowing that it was useless ? Is it a safe rule 
of construction, that because the framer of a deed has in¬ 
troduced an useless and unnecessary word in one clause, and 
omitted it in another, the omission is to justify us in put¬ 
ting a different construction upon the two clauses, whten, 
for aught we know,, both were jptended to have the same 
effect ? Indeed, in this'case there are parts of the feoffment 
v^hich would shew how unsafe it would be to act upon that 
ground, without great caution. The liberty is coupled with 
a provision for making compensation to the Earl, and his 
heirs and assigns, for such damage as they shall sustain; but 
though the damage may be done by Sir Thomas*s assigns, 
there is no provision, iu terms, by which they are bound to 
..make satbfsction. By the terms of the feoffment, the 8(i- 
tisfactiou is to be made by Sir Thomas, aud^ his heirs only. 
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Suppose Sir Thomas and his heirs had alienated for ever« 
and became insolvent, the assigns of the Earl could not 
look for pavment, either to the alienor or alienee. Here 
the satisfaction is to be made to the Earl, his heirs and 
assigns^ for damage sustained. But what damage? For 
such damage as he, his heirs assigns should sustain, by the 
act of Sir Thomas^ and his heirs. The^word ** heirs,” there¬ 
fore, includes assigns.” If not, what would be the con¬ 
sequence ? Suppose the Earl were to alien, in fee, and his 
alienee sustained damage^ there would btf no words to give 
him satisfaction, because the damage would not be sus¬ 
tained by the Etirl or kis heirs. This is sufficient to shew, 
that no safe reliance can be placed on the insertion or 
omission of the word ** assigns,” in any clause of the grant; 
for assuming that the W(*d ** heirs,” is used in its larger 
sense, it is sufficient to include ** assigns.” We are therefore 
of opinion, that the defendant is entitled to the coals, and 
if he is not entitled to the incidental right of getting them, 
which is not necessary to decide at present), he is at least 
entitled to the liberty expressly reserved by the feoffment, 
and being alienee in fee of the coals, and present owner 
of the demesne of Farnleyt judgment must be given for him 
on both pleas. 

Judgment for the defendant. 
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The King v. The Inhabitants of Tavistock. 

CASE from Sessions stated, that by an order of two Wiierc the 

Justices, Richard Williams was removed from Tavistockf in pSi'TuMhe'f' 

the county of Devon, to Calstock, in the county of Corn- ®" 

' moval, on the 

ground of its 

appearing that the pauper had not been adduced and examined before the removing 
Justices, touching liis settlement, and it not being stated, that the pauper had not beipn 
suntiHoned before the removing Justices; this Court quashed tlie order of Sessions, and 
directed a re-hearing of the appeal. 

Semble. It is not essential to the validity of an order of removal, that the pauper 
should be examined, but if it is possible, the Justices are bound to examine him; and 
if tlioy corruptly omit to summon him for that purpose, they are liable to an informa, 
tion, or to tm action at the suit of the pauper, If he Is removed Illegally. 
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WHUf in wiiich parish the pauper was adjudged to have a 
derivative settlement from his father; Calstock appealed 
against the order of Sessions. In the course of the appeal 
** appeared, that an examination of George ffilliams, the 
of lather, touching the settlement of the pauper, had been 

IflTOCKe 

taken on oath, but that the pauper himself, then of full age, 
"resident with his fatjjier in Tavi^ockf and who had been so 
resident nine days previous to the smd examination of 
his father, in every respect competent to, and capable of 
being examined, liad not been adduced before the magis¬ 
trates, and tHht no examination of the pauper was ever had 
previous to or at the time of making the order of removal. 
Thereupon the Sessions stopped the furtlier progress of the 
- appeal; and quashed the order, subject to the opinion of 
this Court, upon the facts abot'e mentioned, whether the 
order could be supported, the pauper not having been ex¬ 
amined. 


Gaselee and Carter^ in support of the order of Sessions. 
Thp question here is, not whether the order be good on the 
face of it; but whether' the magistrates did a legal act in 
removing tbe pauper without taking his examination. The 
case states, that the Sessions quashed the order, because the 
Ihc^that be was not examined, appeared to them in the 
course of the appeal. Now the general rule is, that the 
pauper is to be examined touching his settlement, not 
merely for the sake of his evidence, but in order that he 
may have the opportunity of riiewing cause against a 
step which is undoiibtedly against bis liberty. There may 
be exceptions, as where the pauper is sick, infirm, or un¬ 
able to attend before .the magistrates from other sufficient 
cause. The cases of Mex v. Wykee (a), JJeo? v. 
worth {b)f and Rex v. Everden (c), and Comberbach, 478, 
are authorities to shew that the pauper ought to have notice 
and be heard,' where it can be done, before his removal. 


(a) aStra. lQ9t. 


(6) Cald. 179. 


(c) 9 East, 101, 
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and that the Court will grant an information against im^ 
trates making an order if they have omitted to summon 
him through wilful neglect. Even in cases of sickness or 
infirmity, the 48 Geo. 3. c. 124, s. 4, enacts, ** that when¬ 
ever any poor person is by age, sickness, or infirmity, uih 
able to be brought up before the magistrates, to be ex¬ 
amined as to his or her settlement, it ghall be lawful for one 
magistrate to take his ’ or her examination, and report the 
same to other magistrates, and for the said magistrates, on 
such report, to adjudge the settlement ’6f the pauper, and 
make and suspend the order of removal as'^ullyand effec¬ 
tually and to all intents and purposes as if the pauper had 
appeared before the magistrates.** It appearing, therefore^ 
tliat the pauper here might have been examined, but was 
not, the Sessions did ri^ht in quashing the order of re¬ 
moval. 
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Nolan, contr'^, was stopped. 

Bay LEY, J.— If this order had been quashed generally, 
it would have been conclusive between the parties, but 
being quashed on a specific ground therein stated, it is not 
conclusive. Whether, *if the form of the order of Sessions 
had been different from what it now appears, it wquld be 
good, we cannot decide; but taking'it that the order of 
removal was quashed, because tlie pauper was not adduced 
before the Justices, 1 think the drder of Sessions, on that 
ground, should not stand. Thh quiestion is, whether the 
facts here stated, warranted the Justices in quashing the 
order of removal upon that ground. I agree to this, (and 
1 wish it to be distinctly understood), that it is the duty of 
the magistrates to endeavour to procure the attendance of 
the pauper, and if they are guilty of criminal neglect, in 
that respect, and corruptly make an order of remoyal, 
without endeavouring to get the pauper before them, they 
are certainly liable to be punished criminally. It may. be a 
great hardship on a pauper to be renjoved, and therefore 
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lie ought, for his own sake, to have an opportunity of being 
heard against a proceeding which is to operate immediately 
on his person, and to a certain degree, in restraint of that 
freedom to which he is entitled, if he is forced from one place 
to another by means of the order of removal. But when 
an order is quashed, because the pauper was not examined, 
then we must look toithe order for the purpose of seeing 
whether there has been such culpable neglect on the part 
of the persons who made it, as to make it the duty of the 
Court to qua^ it. Hie statement of the case is not very 
distinct. It ir stated, that the Sessions quai^fhed the order, 
subject to the opinion of the King’s Bench, ** whether such 
order of removal, the pauper not having been examined, 
could be supported under the following facts.” The facts 
are then stated, and it is said, that the pauper being ca^ 
pable of being present, ** had not been adduced before the 
magistrates.” Had he been summoned"^ That does not 
appear. He might ha\^ been summoned, and neglected to 
appear; or he might have been present before the magis¬ 
trates, but not himself desiring to say any thing upon the 
subject of his settlement, and the magistrates being of 
opinion, that the account given by the father in his pre¬ 
sence, was sufficient ground for removing, might have made 
the ojder of removal. It does not. appear, from the be* 
ginning to the end of this case, whether the pauper was 
eummoned. If he had been summoned, and wilfully neg¬ 
lected to appear, the magistrates might proceed to make 
an order upon other evidence. There is no doubt of that, 
and therefore, though 1 think, generally speaking, it is the 
duty of the magistrates to do all-in their power to obtain 
the pauper’s attendance, and (unless there is an examina¬ 
tion of other persons in his presence, respecting his set¬ 
tlement, and in whose testimony he acquiesces) to take 
his examination, yet, I think it does not afford any ground 
for quashing an order of removal, in a case in which it 
does not'distinctly appear, that the pauper was not mm* 
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moned to give his evidence before the magistrates. That 
does not appear in this case, and therefore I am of opinion 
that the order of Sessions should be quashed, and the case 
sent back to be re>heard. 

Best, J. (a).—I can find nothing in the statute of Car* 2. 
by which the magistates are ordered to examine the pauper; 
nor can I find any case in which it is said to be absolutely 
essential to the validity of an order of removal, that the 
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pauper should be examined. Tlie only tuthority is that of 
Lord Holtf C.J. in the anonymous case ^ Comherbachi 


but so far from saying that the order of removal would be 
invalid for want of the pauper’s examination, all his Lord- 
ship says, is, ** that if the pauper can be examined, it is 
fit and proper that he Ihould be examined, but it is not 
absolutely necessary.” This clearly shews, that it could not 
be the opinion of that learned Judge, that the order of re* 
moval would not be good generally, though the pauper was 


not examined. I am clearly of opinion that it is not essen¬ 
tial to the validity of an order pf removal that the pauper 
should be examined. But I beg to state, that it is the duty 


of the magistrates on all occasions, if it is possible, to ex¬ 
amine the pauper, because- he may know a great number 
of facts which no other person can know. It is fit, also, 
in a case in which the interests of the pauper are so ma¬ 
terially affected, that he should be called ,upon and asked 
whether he has any thing to allege why the magistrates 
should not remove him from the place in which he then 
happens to be resident. This power of the magistrates 
to remove is not so great now as it was formerly, for since 
Mr. Bast’s bill, the magistrates cannot remove the pauper 
until he actually becomes chargeable; but before that act, 
the magistrates could remove a person likely to become 
chargeable. The duty of the magistrates, which I have 
pointed out, does not affect the validity of the order itself; 
but the magistrates should understand, that though we hold 


(o) H^lroyd, J., was absent, at the Old Bailey. 
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thij order of removal to be good^ yet they, are not to make 
removals without examining the pauper in every case where 
It is possible. They may expose themselves to great in¬ 
convenience, and under certain circumstances render them¬ 
selves liable to a criminal information; and even if the 
case should not be of a description which would warrant 
the Court in granting an information; yet if a pauper has 
been improperly removed, there can be no doubt that he 
may maintain an action for any injury he has sustained in 
consequence of the improper removal. It is therefore ex¬ 
tremely importapt that magistrates should be on their guard 
against removi^ a pauper without just grounds. 


Order of Sessions quashed, and the appeal 
directed to be reheard; 
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Cargby V. Aitcheson (a). 
EBT on an award. 
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The declaration stated, that cer- Declaration 
tain differences having arisen, and being between plaintiff plaintiff (b) 
and defendant, on, &c. at, &c. by articles of agreement by^arttclesof*’ 
made between them, reciting that an action was then lately agreement, 

pending in the Court of King’s Bench, between Cargey, as themselves to 

tlie award of 

(a) This, and the three following cases, were argued at the Sittings 
after last TViatty Term, but were^unavoidably omitted in the last number "gg®****" 

of these Reports. matters 

(b) Vide ante, vol. li. saj. therein rc- 

cit^ (namely, 

that plaintiff, defendant, G. >4. and D.A. had brought and defended several suits ori> 
ginating in one transaction; that in one of them, the assignees ofJ,T.t a bankrupt, 
had recovered against the present plaintiff 33001.; that disputes existed between tlie 
present plaintiff and defendant, respecting the value of the stock and goods which they 
had respectively received from a certain farm, and respecting the proportion of the 
33001. to be paid by each of them uUder an agreement made between them before the 
trial; and also respecting the costs of bringing and defending the several suits afore¬ 
said) ; that the arbitrators having taken the said matters into consideration, awarded, 
that defendant should pay to plaintiff 4441.; that plaintiff should pay five-eighths, and 
defendant three-eighths of the costs of the said several suits; that the money already 
paid by either of tltem, should be considered as part-payment of iiis proportion; .and 
that upon payment of the 4^. and the costs, mutom releases should be executed 
Held, on demurrer, that plaintiff might recover; for nothing appearing on the record 
to shew that the arbitrators had not taken oil the matters into consideration, and as 
plaintiff being originall;|r liable for the whole 35001., mast continne liable for all except 
the 4441. awarded to him ; the first part of the award w^ suffieiently certain .‘—Held, 
also, that the second part of the award was sufficiently certain, because it would be 
made so by the taxation of the costa by the master, and that it would also be final if no 
dispute existed respecting the amount of the money already paid; and that if such 
dispute did exist, or if the arbitrators had neglected to consider any of the matters 
submitted to them, defendant diould have pleaded the fact instead of demurring, 

VOL. HI. £ E 
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1823. plaintiff, and one Thomas Purvis, as defendant, which was 
tried at the then last Assizes for 'Northumberland, and a 
CAacEY verdict found for the defendant; reciting further, that an- 
Aitchebon. other action was depending in the same Court, wherein the 
assignees of one John Tarleton, a bankrupt, were plain¬ 
tiffs, and Cargey was defendant, and which was tried at the 
same Assizes; reciting further, that there were several 
actions depending between the said assignees and the said 
defendant in the present action, George Aitcheson, and Da¬ 
vid Aitcheson, relating to the same transaction; reciting 
further, that it w'as agreed, that a judgment in the action 
by the said assignees against the present plaintiff, should be 
recorded for the plaintiffs, with 4000/. damages, and that 
a rule of Court was drawn up, that upon payment of £3001, 
to the plaintiffs, and immediate possession of a certain 
farm at Great Ryle, in the county of Northumberland, being 
delivered by the said G.^. and D. the tenants thereof, 
to their landlords, the said judgment shall be satisfied; that 
all the actions pending for the same transactions should be 
discontinued, and that each party should pay his own costs; 
reciting further, that divers disputes and differences had 
arben between the present plaintiff and defendant, respect¬ 
ing the value of the stock and goods which each of them 
received into their custody from* the said farm, and their 
keep and feeding by the plaintiff, and also concerning the 
sums which, according to an agreement made between them 
before the said Assizes, they respectively should contribute 
towards the payment of the £5001, and the costs incurred 
in bringing and defending the said actions brought and de¬ 
fended by the present plaintiff and defendant 6 . A, and 
D. A. ; and that in order that^he said differences might be 
amicably settled, the present plaintiff and defendant had 
agreed to refer the same to J. T., J, R., and T, C. as there¬ 
inafter mentioned; it was witnessed, that for ending ail 
disputes and differences between the said parties thereto, 
plaintiff did thereby covenant with defendant, and defendant 
did thereby covenant with plaintiff, that they, plaintiff and 
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defendant, would truly perform the award of the said J. IF., 
J, R.f and IF. C. of and concerning the said matters in 
difference. The declaration then averred, that the arbi¬ 
trators made an award, which, after reciting the articles of 
agreement, was set out as follows:—^We, the said J, R., 
J* T.f and IF. C. having taken upon ourselves the burthen of 
the arbitrations, and having heard and weighed the allega¬ 
tions of both the parties concerning the matters so in differ* 
ence as aforesaid, and examined the various vouchers, do¬ 
cuments, and evidence relating thereto, do, by these pre¬ 
sents in writiijg, under our respective hands, award, that 
all disputes and differences now, or heretofore subsisting 
between them, or between the said Gilbert Cargey and 
James Aitcheson, relative to the matters referred to us by 
the articles of agreement, shall hencefortli cease and de¬ 
termine. And we further award, that the said James 
Aitcheson do and shall pay unto the said Gilbert Cargeyt 
on, &c. the sum of 444/. And we do hereby further award, 
that the said Gilbert Cargey shall pay, or cause to be paid, 
five>eighth parts, and the said James Aitcheson shall pay 
three-eighth parts of all costs incurred either in prosecuting 
the action brought by th^ said G. Cargey against T, Purvis, 
or of defending the several actions wherein the assignees of 
J, Tarleton, a bankrupt, were plaintiffs, and the said GtY- 
bert Cargey, James Aitcheson, G. A. and D, A., were de¬ 
fendants, or any or either of them. And we further award, 
that all such sums of money as the said Gilbert Cargey and 
James Aitcheson have already paid, laid out, and expended 
for and towards, or on account of the said suits, or any or 
either of them, or any way connected therewith, shall be 
considered and deemed as part-payment of. their respective 
shares, according to the proportions above-mentioned. 
And ,we further award, that all expences attending this ar¬ 
bitration and of these presents, shall be paid and satisfied 
by the said Gilbert Cargey and James Aitcheson, in equal 
shares and proportions; and lastly, we further award, that 
the said Gilbert Cargey and James Aitcheson shall, upon 
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payment of the sum of 444/. and the costs^ charges, and 
expences of the said several suits, and the charges and ex- 
pences of this arbitration, execute unto each other mutual 
and general releases and discharges of all actions. See. re¬ 
lating to the premises so referred, or any of them, from 
the beginning of the world to the day of the date of the 
said hereinbefore in part recited articles of agreement. 
Breach, non-payment of the sum of 444/. Demurrer to 
the declaration, and joinder in demurrer. 


F. Pollock, for the defendant. There are tjvo objectionsr 
to this award j first, it is not made in pursuance of the sub¬ 
mission ; and second, it is not final. The direction that one 
party should pay a certain specified sum of money to the 
other,' is not consistent with the authority vested in the 
arbitrators, which was, that they should ascertain the valoe 
of the stock and goods, and determine what proportion of 
the 2500/. and of the costs each party should contribute. 
The arbitrators could not properly get rid of that calcula¬ 
tion by awarding that one party should pay a particular sum, 
nor were they justified in laying down proportions which 
would render a new calculation respecting the costs neces¬ 
sary. In Matthews v. Price (a), which was the exact con¬ 
verse of the present case, the submission there being, that 
an estimate of certain expences should be made, it was held, 
that an award of a sum. certain was bad; ‘ secondly, the 
award is not final, but on the contrary, necessarily calculated 
to produce fresh litigation. The direction that the sums 
already paid by the parties (those sums not being ascertained) 
should form part of the proportions hereafter to be paid, 
must of necessity lead either to an action or an arbitration, 
iq order to ascertain their amount; and if either of the 
parties should already have advanced more t h a n his pro¬ 
portion, -he would find. no remedy in the award, and tlie 
discussion .would be en^ess. In both respects, therefore, 
the award is bad. 


(u) O. #. net yet reported. 
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IVigAtman, for the plaintiff. The Court will not set 
aside the award upon the ground of uncertainty, if by any 
reasonable construction it can be rendered final. Now, as 
the plaintiff was in the first instance liable for tHo whole 
sum of 2500/., and the award directs that the defendant 
shall pay the proportionate sum of 444/., it is by irresist¬ 
ible inference clear, that the plaintiff is to pay a sum cer¬ 
tain, namely, the balance. With respect to the costs, the 
direction is as specific as it was possible at the date of the 
award to make it; each party is ordered to pay a certain 
proportion, and as the taxation must fix the amount of tiie 
costs, and thereby render that part of the award certain, 
the maxim of law, id cerium est quod cerium reddi potesi, 
applies, and this case falls within the principle of those that 
have been decided on that ground. Beale v. Beale (n). 
\Bayleyf J. ITie arbitrators might have waited until the 
costs were taxed, and so have obviated the difficulty.] At 
least the award is both in pursuance of the submission and 
final as regards the 2500/. and therefore the plaintiff may 
recover upon the present breach, which is confined to the 
specific sum of 444/. because the award may stand good for 
that part, although it may be bad in other respects. Han~ 
son v. Liversedge (Jb). iJ^ayley, J. That, perhaps, may be 
so, as regards the costs of suit, because there is a proper 
officer by whom they must, as a matter of course, be re¬ 
gulated ; but this award is not confined to the costs of suit.] 
1'he arbitrators clearly intended to confine their award to 
those costs, and the Court will act upon their intention, if 
it can be fairly ascertained from the language they use. 
But if they have awarded other costs, they have exceeded 
their authority in so doing, and that portion of the award 
may be rejected without vitiating the former part which is 
good. Bargrave v. Atkim (f). After payment of the 444/.. 
and the proportion of the costs, tlie plaintiff would have no 
remaining demand upon the defendant, because then mutual 
releases are to be executed; and as the claim in the present 

(a) 1 Rol. Abr. *31, pi. 14. (*) 2 Veatr. 2 Ut. (e) 3 Lev, 413., 
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action is confined to the 444/. in whichever point of view 
tlie case is considered, the plaintiff is certainly entitled to 
recover that sum. 

F. Pollock, in reply. The cases cited on the part of the 
plaintifiP, do not apply. Where it does not appear in the 
submission what are the points in difference, they may be 
shewn by evidence, and so the award may be rendered cer¬ 
tain. But in that respect this case differs from all those 
relied on, for here the submission does state the points in 
difference, and unless the award has decided upon all, it is 
bad. Here, the personal expences of the parties were 
within the submission; if it is uncertain whether the arbU 
trators have taken them into consideration at all, the award 
is bad on that ground; if it is to tte admitted that they did 
take them into consideration, it is bad also, because in that 
part it is not final. 

» 

Bay LEY, J.—^Upon the whole I think the plaintiff is 
entitled to recover. The action is brought upon an award, 
and it is clear that the plaintiff must be entitled to recover 
‘ upon that part of it on which he has assigned a breach, 
unless the Court is warranted in saying that the award is 
bad in toto. It is objected to as being contrary to the sub¬ 
mission, and not final; but those objections ought to be 
substantiated by the defendant, and by matters which appear 
upon the declaratia||i itself. The award certainly introduces, 
with reference to the costs, some matters not contained in 
the submission, but upofi the effect of that we are not called 
upon to decide; the question before us arises upon the 
pleadings, and to them exclusively we must look. The 
matters within the submission are the value of the Stock and 
goods, received by the respective parties, the expence of their 
keep and feeding by the plaintiff, the sum which they had 
previously agreed to contribute towards the payment of 
the 2500/., and the costs of the several actions. Now, 
by virtue of the judgment recovered against him, the 



MICHAELMAS TERM, FOURTH GEO. IV. 4S9 

plaintiff is liable for the whole of the 25001, except so 1823. 
much as the award directs the defendant to contribute, 

The award recites, that the arbitrators have taken into Cahoxy 
consideration all the matters in difiPerence, and then di- ArtcuBioH. 
rects that all disputes shall cease, and that the defendant 
shall pay a specific sum of 444/. That imports that the 
arbitrators, after due consideration of *all the matters sub¬ 
mitted to them, thought that justice would be done by the 
defendant*s paying that sum, and we cannot presume any 
omission of duty on their part as an argument against the 
validity of the ayvard. That part of the award therefore is 
good. Then how does the question stand with respect to the 
other objection i It is said that upon the subject of the 
costs, the award is not final. The submission is of the 
costs and cxpeiices incurred in bringing and defending cer¬ 
tain suits, and although the award does not fix the sum to 
be paid in that respect, it may be ascertained by the taxa¬ 
tion of the master, and a reference to him for that purpose 
would not vitiate the award. Perhaps, indeed, that would 
be the only effectual way of doing justice in the case, for 
until the costs were taxed, the arbitrators could not know 
what sum to award, and an award of a proportion of the 
amount when taxed, was a more equitable mode of arrange¬ 
ment than the nomination of any specific sum. Another 
objection, and one that for some time pressed upon my 
mind, was, that the award directs the expences already 
incurred to be allowed 'as part of the pro][^ortion to be con¬ 
tributed by each. That would, or would not make the 
award final, according as the amount of those expences was 
or was not ascertained and agreed on ; but if there existed 
any doiibt or difference upon that subject, it was for the 
defendant to have shewn it by his plea, and as \ie has not 
pleaded any such fact, 1 think we cannot assume it for him. 

I am therefore of opinion, that tlic award being good as to 
the sum of'444/., the plaintiff is entitled to judgment on thn^ 
demurrer. 
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Holroyd, J*-^UpoD these pleadings we cannot consider 
this award as not being final. It is the province of th^ 
party who objects tp the award, to plead his objection, and 
to state ^ the facts upon which it is founded, in his plea. 
When the question is as to the amount of costs to be paid 
on each side, it is no legal objection that the specific suni 
is not named, because that remmns to be ascertained by the 
oflScer of the Court upon taxation; it is enough if the pro¬ 
portion is fixed as it is here. It is said, that the arbitrators 
have travelled out of the submission, by awarding the pay¬ 
ment of personal expences, and as to that part, it may be 
that the award is void; but that circumstance will not 
avoid it altc^ether, because the rule is, that where an 
award falls short of the matters of reference, it is void in 
toto; but where it exceeds them,, it is void only quoad the 
excess. If it had been alleged in the plea that the sums 
already expended were in dispute, that might have vitiated 
the award; but upon demurrer I am of opinion that it is 
certain and final enough. 


Best, —The Court will always support an award 
unless the objection against it is unanswerable; for they 
will always presume that justice has been done by an ar¬ 
bitrator, until the contrary is clearly made out. Two ob¬ 
jections are taken against this award, that it is uncertain 
and not final; but they both appear to me to be insufficient. 
As respects the 2500/., the award is abundantly certain, for 
it orders a sum of 444/. to be paid* by the defendant, and 
provides, that upon that payment being made, releases shall 
be executed, and all claims cease. It is also, in my opi¬ 
nion, sufficiently final as respect»> the costs, for it directs 
that each party shall pay a certain proportion. The mode 
of payment, namely, the allowance of the expences al¬ 
ready incurred, as a part of the costs, certainly was not 
within the submission, and that cannot operate to avoid 
the other parts of the award. The general rule is, that the 
arbitrator shall fix the sum to be paid;- but that*does not 
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extend tq costs, because it is out of bis power to ascert^ 1^. 

vrliat the amount will be; that is to be decided by the 

proper officer appointed for that purpose; and therefore Cahget 

it is sufficient to award a certain proportion of such amount AiTcwasoa, 

as that officer shall afterwards fix. That has been done 

in the present case, and therefore there is no doubt lefl( 

upon' the minds of the parties, and no inquiry to be niade. 

judgment for the plaintiffi, 


The Earl of St. Germains «. Willan and i^nother, 

Executo^ of J. Willan. 

This was an action of covenant on an indenture of Plaintiff^ l». 
lease. Plaintiff demised to J. Willan^ the testator, certain mUedto 
knds and premises, to hold from 29th September, 1609, for |gg^®jjtor"ccr- 
eleven years then next ensuing. J, W, covenanted that he tain premise!, 
would not, during the leaser sell or convey away from off ^gth Septm- 
the premises any of the straw which should grow thereon eieven*ycara[ 
during the thereby leased term, except wheat*straw and lye- 

, alia, that he 

would not during' the lease sell or convey away from the premises any straw growq 
thereon during the leased term, except wheat-straw and rye-straw; and that for every 
load of hay, wheat-straw, and rye-straw, which should be sold or conveyed away f™™ 
the premises during the leased term, he would bring back a load of duns. ^ Plaintiff 
covenanted that J. IF. should have the nse of the barns, &c. for the receiving of his 
crops grown upon the premises during the last year, before the end of the term thereby 
granted, and for certain other purposes, until 1st May next after the expiration of the 
paid term, without paying any rent for the same. The fourth breach alleged, that J. If. 
during the said leased term, to mt, o» SOth September, 1820, and on divers other days, oe- 
tween that day and I 8 tyiuy,l 92 i, did convey away from the premises large quantities 
of hay, &c. without bringing back a load of dung for each load of hay, Ac. Plea to so 
much of that breach as respects the conveying away hay, Ac. during the said leased term, 
that J. W, did bring back a load of dung for every load of hay, Ac. conveyed away; 
demurrer to the residue of that breach, and joinder in demurrer. Plea, to all the 
breaches, and to so much of the fourth breach as respects the conveyin| away hay, Ac. 
during the said leased term, respectively, a release of all causes of action, except such 
claim as plaintiff had in respect of J. fV. not bringing back dung for the hay, Ac. con¬ 
veyed away dfter *9th Sej^ember, 1820. Demurrer and joinder. Held, first, that the 
pik to part of the fourth broach covered the whole of that breach, and therefore the 
demurrer to the residue was a nullity; and, second, that as the leased term by con- 
atniction of law continued for certain purposes up to Ist Afay, 1821, and the ff*®**® 
expressly excepted the acts done after 29th September, 1820, the plea of release did not 
auswpr Ml Uiat it professed to answer, and being bad in part was bad ^ilogetUcr. 
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straw, or sell or convey away any of the dung which should 
arise from the said premises during the thereby leased term, 
except the dung made of the straw grown in the last year 
next before the expiration of the term thereby leased, which 
the said J. W. agreed to leave in the yards belonging to 
the farm-houses on or before 1st May in such last year, for 
plaintiff or other person next entitled to the possession of 
the premises: and that for every load of hay, wheat-straw, 
and rye-straw, which should be sold or conveyed away from 
off the premises during the thereby leased term, the said 
J. W. would bring to the premises one large cart-load of 
rotten dung, or other good and proper manure, and spread 
the same in an husband-like manner. Plaintiff covenanted, 
that it should be lawful for J. IV. to have the use of the 
bams, 8cc. for the receiving of his crops of corn, grain, and 
hay, which should grow upon the premises in the last year 
next before the end, expiration, or sooner determination 
of the term thereby granted, and for threshing out. the 
said crops of com and grain, and for spending of the straw, 
hay, and stover, which should arise therefrom with cattle, 
except wheat-straw and rye-straw, until Ist May next after 
the expiration of the said term, without paying any rent for 
the same; the said J. W. leaving all the muck, &c. arising 
from such com, grain, and hay, for the use of the persons 
entitled to have the premises immediately expectant on the 
determination of the said lease. The declaration assigned 
as breaches: First, that J. W, during the said lease, and be¬ 
fore 1st May, 1821, to wit, on 30th September, 1820, and 
on divers days between that day and Ist May, 1821, did sell 
and convey away from off the premises a large quantity of 
straw, not being wheat-straw or lye-straw, which grew 
thereon. Second, that J. W, during the said lease, to wit, 
on, &c. did sell, &c. a large quantity of dung, which arose 
and was made on the said leased premises. Third, that a 
large quantity of dung was made in the last year next before 
the expiration of the term leased by the said indenture; but 
that J. W, did not leave the same in the yards belonging to 
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the farm-houses for the use of the persons next entitled to 1823. 
the possession of the premises. Fourth, that J, W, during 
the said leased term, to wit, on SOth September, 1820, and stISermaiws 
on divers other days, between that day and the said Ist 
May, 1821, did sell, &c. large quantities, to wit, 10,000 
loads of hay, 10,000 loads of wheat-straw, and 10,000 
loads of rye-straw, which had grown ,upon the premises 
during the term, but did not bring back a large cart-load of 
rotten dung for each load of hay and straw. Fifth, that 
although J. W. had the use of the barns, &c. until 1 st May 
next after the expiration of the term, and although a great 
quantity of oat-straw, pea-straw, hay and clover arose and 
grew upon the premises, from which a great quantity of 
dung was made, yet he did not leave the same upon the 
premises for the use of thb persons entitled to have them 
immediately expectant on the determination of the said lease. 

Pleas to the first and second breaches, traversing the acts 
therein alleged. To the third breach, that J. W, did leave 
the dung in the yards for the use of the persons next enti¬ 
tled, as in the said indenture mentioned. Fourth plea, to 
so much of the fourth breach as respects the selling, Slc. 
from the said premises, during th^ said leased term, the 
said quantities of hay, &c. in that breach mentioned, which 
had arisen and grown on the said premises during the said 
term, that J. W. did bring back one large cart-load of rotten 
dung for every load of hay, &c. so sold, &c. during the said 
leased term; and demurrer to the residue of that breach. 

Fifth plea, to the last breach, that J. fV. did leave the quan¬ 
tities of dung, &c. therein mentioned for the persons next 
entitled, 8cc. Sixth plea, to the first, second, third, fifth, 
and so much of the fourth breach as respects the selling, 8cc. 
of hay, during the said leased term, respectively, a release 
of all causes of action, &c. except such claim as plaintiff 
had in respect of J. W. not bringing back, &c. dung for the 
hay, &c. conveyed away after 29th September, 1820. Re¬ 
plication taking issue on the first five pleas; joinder in de¬ 
murrer to tlic fourth breach, and' general demurrer to the 
sixth plea. Joinder in demurrer to the sixth plea. 
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1888, r P, Ppifack, for the defendants. The only dqnbt in the 
The Earl of ***** 'Whether the release is an answer to that part of the 
ST.GaniiAias. fourth breach to which it is pleaded; to all the other 
Wiu^x. breaches it is a perfect answer. J. Unless it is 

good as to the fourth breach, it is bad as to all, because it 
is not pleaded separately to each. The general rule of 
pleading is, that any plea pleaded generally to sereral 
breaches, if bad as to one, is bad as to all.] Such a rule must 
be productive of much inconvenience; this plea, though 
bad in some respects, may be good so far as it b applicaUe. 
[Bay/tgft J. Suppose the case of a general demurrer to a 
whole declaration; it b clear diat if one count is good, the 
dcanuiDiir b bad in toto; and where is the distinction between 
that and the present case ?J The release is pleaded ** re* 
apectively” to all the counts, afid suhstantially appliea to 
each; why then should the defendants be driven to plead 
the same matter five times over, when it may be sufficiently 
stated in one plea i [Bayley, J, In an action for trespass 
by cattle, a plea of justification to several trespasses, if 
bad in any one particular, b bad in all.} That b a very 
dbtinct case front the present; there the defendant would 
profess to answer two separate charges by one plea; but 
here the release is pleaded ** respectively” to all the counts, 
and therefore is put upon the record as a separate answer 
to the allegation of each. A general demurrer so worded 
would be good, and the same principle will support this 
plea, [fiayhyit J. The general rule is laid down in many 
cases, and is directly against the present argument; the only 
exception to it b to be ’found in Dowsland v. Thomp^n (a), 
in favouis, of a plea of set-^ff, where it is held that ** two 
P^ts^ of a plea of set«off are as tvfb counts in a declaration; 
and, if one part be good, a general demurrer to the whole 
is bad.” Uolroydf J. The general rule is strongly laid ^owq( 
by Lord Chief Baron Comyn (6), and in the case of Webb v. 
Hartin (c).] The objection now raised is a matter of surprise 
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u)>oii the dlfendants, and the Cdurt therefore will think it 182Ri< 
right to grant them leave to amend; but as respects the 
demurrer to the fourth breach, the defendants are entitled St.^irmains 
to judgment. [Bayleyf J. The fourth plea covers the whole 
of that breach, and therefore the demurrer is bad, because 
there is no residue in fact to-demur to.] Tliat argument 
would equally bar the plaintiff from havif^ judgment on diat 
breach; biit there is a residue not covered by the plea.' 

The term expired on the 29th of September, 1820; beyond 
that tiine the lease conferred a mere licence to use the pre* 
mises for a specific purpose, and imposed no obligation to 
bring back manure for the straw carried away after the ex¬ 
piration of the term. The words leased term in the fourth 
breach, are under a videlicet, and do not confine the proof 
to the 29th of September^ 18^; but the plaintiff cannot 
recover for the acts alleged to have been done after that 
period. It was impossible, therefore, to take issue upon 
the whoW of the fourth breach, and the defendants were 
compelled to demur to that part of it whicb<^ltf!(iilfd have 
introduced evidence of acts done after the expiration of the 
lease. Upon the demurrer to that breach therefore the de¬ 
fendants are clearly entitled .to judgment. 

Chitty, for the plaintiff, was stopt by the Court. 

Bay LEY, J.—^It would be as useless to the defendants in 
this case, as it would be contrary to our practice in general, 
to suffer them to amend in this stage of the cause.' It has 
long been an established rule in pleading, that a plea which 
does not answer ail the matters which it professes tS answer 
is bad in toto, and the present plea of release clearly felb 
within that description. If the release had been pleaded 
ikgularly'to all the breaches, it would not have been an 
answer to the action, because the term did not wholly ex¬ 
pire on Che 29ih of S^tmber, 1820, but was for certain 
purposes to continue up to the 1st of May followii^; and 
that it might be so extended, the cases of Wigksmrth v. 
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182S.r I)alli$on(fi) and Beacan v,I>elahuy{b) have etpressly de- 
cidedi _ This instrument therefore was by construction of 
Sr.QaH irAy m- a 16386 up to the Ist of Muiff 1821, and the release 
WiixAK cannot be an answer to all the allegations in the fourth 
breach, because it is distinctly confined to acts done previous 
to the 29 th of Septemberf 1820. With respect to the de¬ 
fendants* demurrer, it is perhaps hardly necessary to give any 
decision, because the sixth plea is altogether bad; but as 
the fourth plea covered the whole time during which the 
plaintiff could have given evidence, the demurrer is a nul¬ 
lity. If the term expired on the 29 th of September, 1820, 
no allegation of acts done after that period could operate to 
extend the plaintiff’s right of action. The plea is to acts 
done ** during the leased term” and therefore it embraces 
the whole term, whatever that ^ight be, and a demurrer 
to the residue cannot be supported. Upon these grounds 
the demurrer of the defendants must be over-ruled, and that 
of the plaintiff allowed. ^ 

Holroyd and Best, Js.,- concurred (c). 

Judgment for plcuntiff on demurrer to the sixth 
plea; and defendants* demurrer to fourth 
breach over-ruled. 

(a) 1 Dong. 201. (<•) Vide 1 Saund. 28. o. 2. 3. 

{b) 1 Hen. Bla. 5. Willes, 30. & 122. 


Catherine Geeio v. Richard Talbot. 

X)£BT on bond, wherety defendant, one William Redr 
man, and one George Moth, became jointly and severally 
bound to the plaintiff in the sum of 1000/. upon the CPU- 

performance of an award to be made on or before the ist Febrmry, 
averred, that before that time expired, the parties to the bond, by deed«poU, indorsed 
on the back of the bond,' agreed to give the arbitrators further time^ till the Ist March, 
to make their award, and that the award was accordingly made witbin the enlarged time, 
but not performed by the parties against whom it was made :«->Held, on demurrer, that 
debt was maintainable upon the bond. 


Declaration in 
debt on a joint 
and several 
bond, in the 
penal snm of 
lOOOi. condi. 
tioned for the 



MICHAELMAS TERM, FOURTJH GEO. IV. 447 

'I ' , ‘ >■ 

diUon following; namely, that if Redman and Moth should X823. 
abide ancfperform the award of /. Cull, T, Heather^ and 
D, Mialls, elected and chosen as well on the part a^ behalf Gr^bio 
of Redman and Moth as of the plaintiff, concerning all Talbot. 

matters in difference between them, so that the said award 
should be made by the arbitrators on or before the 1st JFe- 
hruary next ensuing the date thereof, then the obligation 
to be void, or else remain in force. 'The declaration then 
averred, that after the making of the said writing obligatory, 
with the said condition, and before the said 1st February, in 
the condition mentioned, to wit, on the 29th January, each 
of them, the said Redman, Moth, and the said defendant, 
by a certain deed-poll under his hand, and sealed with his 
seal, indorsed on the back of the said writing obligatory, 
and by each of them resppetively, then and there delivered 
to the plaintiff, and the plaintiff by her certain deed-poll, 
under her hand and seal, bearing date the day, &c. last 
aforesai^^ and by her delivered to Redman and Moth and the 
defendant, did, for themselves respectively, give and grant 
unto the said arbitrators, in the condition of the said writing 
obligatory mentioned, further time for making their award, 
of and concerning the several matters by the said condition 
of the said writing obliga'toiy referred to them, until the 
1st day of March then next ensuing, so that they, or any 
two of them, made their award on or before that day. The 
declaration then averred an acceptance of the reference by 
the arbitrators, and that before the Ist of March, to wit, on 
the 26th of Febrmry, they had duly made and published 
their award, which was set out. Breach, non-performance 
of the award by Redman and Moth. Special demurrer to 
the declaration, assigning fofi^cause principally, that the 
awmrd of the arbitrators was not made within the time 
limited by the condition of the bond, and joinder in de¬ 
murrer. 

flefore the argument on these pleadings commenced, the 
Court suggested to the plaintiff’s counsel the propriety 
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of amendiDg, but us he pressed for the opinim of the 
Court ^ the present state of the record, he was Allowed 
td proceed. 

jR. Bayly in support of the dectaration. This action is 
ininntaimbie in its present form against the defendant, though 
he staiids in the situation of a surety. The defendant might 
be liable, perhaps, in another form of action upon his im* 
plied covenant, but it is sufficient to shew that he is liable 
in debt for the penally of the bond. In order to sustain 
the present declaration it is necessary to establish two pro> 
positions; first, that a condition in a bond or other instru¬ 
ment which is ekecutory, may be defeated or altered by an¬ 
other condibOn substituted in lieu of it by an instrument of 
as high a nature, so as to render tffe first void, and the last 
operative; and, second, that the indorsement on the bond in 
this case operates as a ne>V defeasance, extinguishing the old 
one as to the time of mahing the award, and in |bint of 
legal effect operating exactly as if all the terms of the 
original condition to which it relates had been written over 
again, substituting only the 1st March for the \at February, 
as the time within which the award should be made. With 
respect to the first pbint, in Co. Lit, 257 a. it is said, ** that 
rents, annuities, conditions, warranties, and such like, that 
be inheritances ekecutoiy, may be defeated by defeazance 
made either at the time, or any time after. So the law is 
of statutes, rej|^gnizanees, obligations, and other things 
executory.” A distinction is here taken, therefore, between 
things executory and things vested, as for instance, if an 
estate be conveyed with a dj^azance, to make it void, the 
defea^nce should be made^t the lime of the conveyance, 
but in case of an obligation, with a condition, which is only 
executoiy, the defeazance may be made at the same or at 
any future time. In EoU, Abr, 590, D. 45, and in Fin, 
Abr. tit. DifeaHance, [D.] 2, it is lud down, that if a de¬ 
feazance of a statute is made, and alter that, another defea-, 
zance be made, the first thereby becomes void, and the 
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aepood oD^i: p8 in forc8< In Rolford r, Andrew* {d)^ it is 
stated to have been agreed by the Court in Easterf %Tac. I, 
that a new defeazance may be made to an obligation with 
condition, but then it must be in writing. So, in Hodges v. 
Smith (Jf), it was determined in^.aii action of debt on bond, 
that a defeazance by indenture made subsequent to the bond 
to which it related, might be pleaded jn bar. In the case 
of Pardons (c), this case is stated, A. w'as bound in a 
statute of 20/. to B. ; B, sued execution, and the land 
of A. was now delivered to B. in execution, till he should 
have levied thq 20/. and afterwards B. made a defeazance to 
A, by indenture, that if A. paid him 8/. at a certain day, 
then the recognizance, viz. the statute for 20/. should be 
void, and it was adjudged, that although the statute was 
executed, yet the defeazandb of the statute was sufficient in 
law to defeat as well the statute, as the execution upon it; 
for the statute is tlie foundation of the whole, and therefore 
if that is defeated; all that is built upon it shall be defeated 
also.” It is also laid down in Shepherd** Touchstbne, 398, 
that, ** if one make a lease for life by deed, and afterwards 
by another deed, grant to his lessee, that he shall not be 
impeached for waste, this is a good discharge; and if the 
lessee afterwards grant by deed'* to the lessor, that if he shall 
bring an action of waste against the lessee, that be will not 
make, use, nor take advantage of the deed of discharge, 
this is a good defeazance of the discharge; so that hereby it 
seems that a defeazance may be of a defealsnce, and one 
defeazance after another, and regularly the last shall stand.% 
There »h6 doubt one deed *may control an> 
other.] These therefore are autj^rities completely shewing 
that one condition may be defeated by another substituted in 
lieu of it, and when this is effected by ah instrument of as 
high a nature, the first condition becomes void, and the 
second only shall stand. If this be fully established as a rule 
of law, then, secondly, it follows that the indorsement upon 
the bond in question is to operate as the condition of the bond# 
(a) Moor, 573. (b) Cro. EH*. 643. (c)'6 Rep. IS. 



1823. 


Grkio 


V. 

TaIiBOT. 


VOL. III. 


r 9 



45a 


182 ^ 3 . 

Orbig 


V. 

Talbot. 


CASES IN THE KlNC’s BENCH, 

and is in legal effect the same as if all the conditions of the 
bond Md been written over bgain upon the back of it, al¬ 
though the only alteration is the substitution of a different 
time within which the award shall be made. As to this, the 
case of Evans v. Thompson (a), is expressly in point. In 
that case the parties, by indofsemeiit in general terms, on 
the bonds for submission to arbitration, agreed, that the 
time for making the award should be enlarged; and Lord 
EUenboroughf C. J. expressed the opinion of the Court to 
be, ** that such agreement to enlarge the time for making 
the award, must be understood as by reference, virtually 
incorporating in itself all the antecedent agreements between 
the parties relative to that subject, as if the same had been 
formally set forth and repeated therein, and of course in¬ 
corporating amongst the rest the agreement contained in the 
condition of the bond, that the submission to arbitration 
should be made a rule of Court, and that with reference to 
the enlarged time instead of the time originally specified 
in the condition of the bond.” There is no distinction be¬ 
tween that case and this, and conseqnently the indorsement 
upon this bond incorporated all the agreements in the bond, 
^ subject to a new defeazance^as to the time within which the 
award should be ipade. Tlie award having been made with¬ 
in the time so specified, and not having been performed, 
the bond consequently becomes forfeited. If it be said that 
this form of jetion is^not maintainable, and that the plaintiff 
must seek her remedy in an action of covenant, the de¬ 
fendant would become liable to an extent not originally con¬ 
templated by the parties. If this memorandum does not 
incorporate all the conditjjbus and agreements between the 
parties in the original bond, then it must be construed as an 
agreement by which the parties bind themselves to whatever 
extent the award shall go. This defendant, who is a mere 
surety, could only be liable to the extent of 1000/. the 
penalty of the bond, but if he is to be liable upon the im¬ 
plied covenant, he might be answerable to the amount of 

(fl) S East, t89. 
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10.000/., if the arbitrators should think fit to make an award 
for such a sum ; but it would be a hardship upon the de¬ 
fendant if this rough memorandum, upon the back of the 
deed, should be held to do any thing more than incorporate 
the agreements contained in the original bond. It must 
therefore have been the intention of the parties that the 
bond should continue in force, subject to the .new defea- 
jeance indorsed upon it. as to the time within which the 
award should be made., On these grounds this action is 
maintainable, and the plaintiff is entitled to judgment. 

Cartevt in support of the demurrer. In this form of 
action the plaintiff has misconceived her remedy. The de¬ 
claration assumes to rest upon the breach of the condition 
of the original bond, Mdiich has never in fact been broken; 
whereas her remedy, if any. should have been on the deed- 
poll, for not performing the award within the extended 
time. .> As to the cases which have been cited, they only go 
to shew that an agreement tinder seal may be varied by a 
subsequent instrument of the like nature, and the latter shall 
be operative; bi||| they do not touch upon the question as 
to the form of action, which may be maintained upon the 
substituted instrument. It may be distinctly admitted, that 
an agreement under seal, may be discharged or altered by 
an instrument of the same description; but in such cases 
the cause of action arises upon^ the subsequent, and not 
upon the original instrument. In the cases cited, the action 
arose upon the original instruments, and the question was, 
whether the defendant could shew any thing by which the 
original instrument was discharged; but nothing was said as 
to what rights the parties h^. arising out of the new defea¬ 
zance. That was the case in Hodges v. Smith. In that, 
there was a deed of covenant which operated to prevent the 
party from suing on the original bond, and the Court 
rightly decided that the deed of covenant had that effect. 
J); is not incumbent on the defendant to shew that the 
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plaintiff haa no remedy against him; it is sufficient for the 
present argument to establish that this is not the proper 
remedy. This bond is not capable of being forfeited by 
any thing done with relation to the deed-poll. It may be 
. conceded that an action might be maintained upon the deed- 
poll, for not performing the award, if made within the ex¬ 
tended time; but it dges not follow that an action would, 
be maintainable on the bond. The bond has never yet been 
forfeited, because it was made subject to a condition which 
has not been broken, and consequently the penalty has nevefr 
become a debt for which the defendant is liable. The case 
of Brown v. Goodman (a) is directly in point, although it is 
stated by Gibbs, C. J. in Thompson v. Brown (6), that the 
ground of that decision was, that the consent to enlarge the 
time for mdking the award, was by parol. There Lord 
Kenyon took this distinction, that although the plaintiff 
might have some remedy, he had not any remedy upon the 
bond by which the defendant bound himself, under a penalty, 
to abide by an award, if made within a given time. This 
is not a substituted bond capable of being forfeited by any 
thing done with relation to ||he deed-poll.^. When an altera¬ 
tion is made in the terms of the condition, the right of 
biliiging the action upon the original bond is forfeited. Here 
are two contracts under seal, first, the bond, and then the 
deed-poll. The penalties of the bond never could extend to 
an award made, under a.^ieW agreement, which varies the 
time within which the award should be made. Suppose 
an action brought upon the bond, and the defendant, after 
setting out the condition on oyer, pleaded that no award 
was made, it is clear that the plaintiff could not reply that 
the time for making the award was enlarged by the deed- 
poll, and that the award was made within that • enlarged 
time; because that would have been a departure. This, 
therefore, is the plaintiff’s difficulty, because in pleading she 
undertakes to shew that the defendant is within the strict 
letter of the original bond. But this bond has been altered 
(u) 3 T. R. 592, n. (») T Taunt. 63f. 
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by something else, which does oot shew that the bond has 
been forfeited. The case of Evans v. Thompson does not 
conclude this, because that was decided upon a motion for an 
attachment. It had nothing to do as to the form of action 
to which the plaintiff must have resorted, had he sought 
such a remedy. On these grounds the defendant is at least 
'not liable in this form of action. * 

in reply, was stopped by the Court. 

Bayley, J.—When first this case was presented to my 
consideration, I was not so satisfied with the form of the 
record as [ have been by the argument and the cases cited 
by Mr. llayly ; and on«tiiat ground it was 1 Sipggested the 
propriety of introducing an amendment into the declaration, 
wliich I still think might have been introduced with ad¬ 
vantage. But looking at the declaration as it stands, and 
referring to the authorities quoted, 1 am satisfied the plaintifif 
is entitled to recover. This is an action in substance upon 
the bond, and unless the plaintiff can recover upon it, she 
cannot recover dt all. The bond was originally condi¬ 
tioned for the performance of an award to be made on, or 
before the 1st oi Eebruary* No award was made within 
that time, but before the 1st of Februaryf and while the 
bond continued to be in force, there was an agreement by 
deed, signed and sealed by each^and every of the parties 
who had been named in the bond, by which they gave to the 
arbitrators further time, until the 1st of March, for making 
their award of and concerning the several matters referred 
to them by the bond. The question is, what is the legal 
effect of that second deed ? Is the legal effect of it merely 
to give a remedy upon that second deed itself, or is it in sub¬ 
stance, to vary the day specified in the condition of the bond 
as it originally stood, and to introduce in substance and 
legal effect, into the condition of the bond, the extended 
period of time for making the award ? The words certainly 
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in^o^, as far as we can collect the intention of the parties,, 
that the plaintiff and all the other parties, were to be pift 
exactly in the same situation as if the 1st of March had 
been originally introduced into the ^icpndition for the tirsf 
time, as the period within which the arbitrators were to 
make their award. The authorities cited in arguo)ent by 
Mr. shew most^clearly that deeds or defeazances 

may be altered or tuied, by instruments of the like na« 
lure. This was originally ..a bond with a defeazance of a 
specific import.- The effect of the subsequent instrument 
is to introduce a variation in.to the terms of that defeazance, 
and the question is^ whether that yariatioo destroys altogether 
the bond to which the defeaz^ce w’as attached, and subr 
Btitutes a titfilly new and indep^fadent agreement of re* 
fprence, or continues the bond, subject to the yanation 
which the second deed introduces intoJhe defmzance.M 
am satbfied that it was the intention of the parties it 
should have the latter effect, and to leave the bond subsist¬ 
ing, subject to the variation of the defeazance only, if by 
law it can have that ^effect. The defen^t in this case, as 
iar as 1 can collect frqm the bond and the awiurd, was only 
a surety; for I observe by the condition of the bond, that 
(die arbitrator on one side is to ha named by Redman and 
Moth, and the arbitrator on the other, by the plaintiff. 
Now 1 cannot polject tj^t the right of nominatipn could be 
exercised by two partied .^nless the question in dilfereiice 
hgd originated between ^ose two| and the award proceeds 
on that notion. 1 knpw,<^ no 14^1 principle .wltich ss^s, 
that a second deed may not be construed in its operation .to 
limit (he exteqt of p preceding defedalnce, leaving the ob¬ 
ligatory part of the bond. itaelf unchangetf. libe.case of 
Brod}n^, Goodman dhes ^of ^militate aga^ 
the sycohd instrUmei^ if .ityaries the Meexf^e^oi^yi.niay 
not be confined to that opeintipn. In ihiiitp^ d^lara- 
tion stated, genera]^^t%t> the time theawwd 

:jil|d bcfu enjarged by agt^ement. ^ Koif ft i?. bPl every 
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species of a|reeiiient which will continue the remedy on 
the bond; for though it may be agreed to enlarge the tiiqja 
for making the award, yet unless the agreement is by deed, 
it cannot continue the operation or vary the effect of the 
ptebeding deed. What*a party states, in pleading, is to be 
taken most strongly against himself, and if only one species 
of consent will do, and in his declaQition the plaintiff does 
not shew that it is that species/^ bt|| states generally that it 
was a consent, it is to be taketf against him, that it was not 
that sort of consent which wohlid have the effect of continu- 
mg the operation of the preceding deed. In other words, 
if a consent by deed is the cfhly^od^ by which a party can 
continue the obligation of the bond, unless he alleges that 
it was such a consent, he n^st fail. The case of Brown v, 
Goodmtm, therefore, could not be deCidjed in tfhy other way 
ffran it was, because there the plaintiff' had only alleged 
generally that there was a consent. That might have’been 
a parol consent, and though such a consent might give 
a remedy for the breach of a par^ contract, yet it 
would give no remedy on the bodd. The present is the 
case of an enlargement of the time by deed, and 1 think 
the case of .Evens.v. Thompson an extremely stroi^ 
authority, and an authority in point upon the subject. In 
.that case there had been an agreement by bond to submit to 
arbitration. The submission was to be nitide a rule of 
Court. After that there was gp indorsement updn the 
Itbndf by which the parties consented 1hat the Ctoie - for 
making thb award shojj^ be enlarged. Nothing was said in 
that iridorsemebt eboSkv the submission being made a rpla of 
Coiirl, jikit ,sim|4y that the time.should be enlar^d.:|^'The 
award was made .within the enlarged time, but nbt within 
the timeinentf^uld/in the ,dondM(>(ji of thebon4v ;T^e 
was' an Wp’plS^^qtl tb. make the^rst submissioil^lInd^Also 
indorsement ruled of Court.' CCheA fdlowed i^motiQii 
< bit'the part of defendant, to ^nfihe thO' of Court 
td'the hieif tubipit^oQ $ and if he succeed^* Itll rsinedy 
Jiy aitathmeirt wojjid have been takeb away from the pltinjift', 
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deAmdaiit 4outd iA>tiiati*» been guilty of em^ 
4aidef^tbe original subinUsion f but the Court held, 
iMilb^dfl^oraenient'by deed had the legal effect of virtually 
lbbdr{>oratiitg and specially repeating every thidg said in thb 
oi%kiai bond of submission* The only diffsrehoe bctureen 
^bat'CBse'and this 'is, that Acre Ae Court srere of opinioa, 
that the etdargeAeut being l^de in general terms, virtually in* 
corpomted aU the Othelheitns into Ae enlargement, and gave 
the party a r^edy ,by attaefunenb *for which there had been 
no express -(dtipOldljoD. ^ere it Js clear that the deed poll 
incorporates^iil it all ^ termaof Ad original condition, and 
gives a tamedy upon tl|»idi|tndf!i ^ can hardly see with sThat 
view tl^ defendaiKtj^aould^lilkvo signed Ae deed for ei)larging 
Ae time for maS^ the^aw^ift^ except for the purpose of 
Gontmuing* his obligation for Ae penalty of the bond. If 
that had opt been the intention of the parties, why did they 
frame Aeir agreement in Aese*^riifo ? It would have been 
easy for them to enter into a dbw agreement by deed, and to 
have framed Aeirdaubmission in another manner. I can see 
no reason for the distinction taken in argument. 1 can only 
understand that the effect of Ae enlargement by deed was 
to continue Ae bond with its original penalty, varying it 
only as to time, and giving the remedy which Ae plaintiff 
was entitled to upon Ae obligation. For these reasons 1 
am satisfied, that Ae plaintiff is entitled to sue upon this 
bond, and that4Ae pre^nt action is maintainable, and con* 
sequently Ae demurrer must be over>ruIed. * * 


HotiROYD, J.—I am of opinion, that Ais acd<m is main^ 
tatngble on the bond, under Ae circpmstances elated in Ae 
de^ration. The bopd wue originally emiditioned for Ae 
perfornumee of an^ kw^rd, Jf,jnade wiAln a given time. 
Previous to the expii&Ofh of that time, anoAer agteciment 
under, hand and seal was entered into, whereby Ae 'perties 
gave end-granted unto the aihhrators fmrAer llnA fipr making 
Aeir award. The efi^t -of that was not'Aeiuly an agree¬ 
ment to abide by Ae award, whiiA should be made wiAia*^ 



mcK it. 

IrjMMiIffc tiiit6, bat I thinb Jt hpuktHiA 9& a Viirki^Mf of 
tft^.origiilalcbtiditidft of bbtid, and f6irfltd!iust bcrt&k«it 
taba<re be^ui so intended from its dmpoit. From the casei 
cited in ai^ument, tliere is no detibt that a former deed may 
be altered by a subsequent deed> and that the same lule 
a{>)plies to defeazances. This appears clear from Co. Lit. 
2$7 a, and Shepherd's l\)whsltmt 398. The first of these 
authorities Sheers, that an obli^tiott may be defeated by a 
defeazance made eithbr at the time nben the obligation is 
executed, or at any time after,; and the secoidl establishes, 
that where several defeazances are made at different times, 
the last shall stand. There is a distinction between a mattct 
that lias been executed, as in the cUle of a feoffment of 
land, and a matter whicj^ is cijierely executory, as in the 
Case of a bond. In the one, the estate is vested in 
the feoffee, and therefore a subsequent condition is void, 
and in the other the conation may be defeated by an 
instrument of as high a nature, although not executed at 
the same time with the bond. 1 herefooS} if there is ori¬ 
ginally one defeazance in a bond, and another is afterviards 
made, the original defeazance becomes void, and the second 
stands, not merely as a matter of agreement, but as a de¬ 
feazance, which is to operate instead of the former defeaz¬ 
ance, This has been clearly established, nidi leferenSe to 
bonds. In this case'^he original defeazance was for the per¬ 
formance of the award, to be made within» a limited day. 
The subsequent agreement is only to ^ve a further time, hi 
addition to that which was mentioned in the original defeaz¬ 
ance, which by law might be done. Now if that is to bo 
considered as matter not merely of fresh agreement, bhtas 
varying, and intending to vary flie condition, as I think *it 
is, then the bond, though origkialJycmiditioncd for the |wr- 
formance of an award to be made before the Ist February, 
yet 'became of necessity subject to a defeazance, apldica- 
ble to SRI award to'be mkde on or before foe VshMarthi 
for as a defeazance may be made at a lubseqireut tiiie, or 
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18^ oilAr4fiftlltiiice mty be altered jby another, or substituted 
''^***<*^ formntfaer) by an instrument of as bigb a nature* it follows, 

0 . tbit Dvbm'e the terms of a defeazance are so altered, the 

alteration may be considered as a substitution for the cor¬ 
responding part in the oripnal defeazance. Suppose the in¬ 
dorsement ca this instrument had not referred at all to the 
former defeazance, but bad stated that the bond was to be 
void, upon the perfoimance of an award by the same ar« 
bibators, within the extended time, there is no doubt, acr 
cording to 9kq[third*s Touchstofut, that the subsequent would 
be die ccmditipn, and not the former. I think the indorse¬ 
ment upon the deed, clearly shews, Uiat the parties merely 
intended to substitute one condition for the other, and to 
•ay that this should be thq condition on which the bond 
ahould be void, instead of the former. 1 likewise find it 
said in a case from Cartbewn referred to .by lord Chief 
Baron Com^, in hia J)tgest,itit, Defeatance (B. 2 .)^ that 
an obligation may be defeated by a defeazance, after the 
condition brokeD,%a 8 well as before. So that as far as we 
can judge, if the condition bad been broken, there might 
atill be a defeazance operating upon the bond, though for¬ 
feited. The case of Brown v. Goodman was, I think, 
rightly decided, because it did not appear, that the content 
to enlarge the time was by deed; and therefore, if the con¬ 
sent was not by deed, but by parol only, or that which the 
law considered parol, it would not in its legal effect, easy 
the condition of the bond. In that respect that case is 
dbtingttisbnble from tbis^becanae here the alteration of the 
time wae by an instrument of as h%h a nature as tiie bond, 
and conseqtmntly is to be considered ea a substituited defeas¬ 
ance- For these reasons 1 am of opinion the piaintiff 
is entitled to jmlgneBU * ^ 

t ■» 

Best, J.—I am of the opiniotb The fects dis¬ 
closed oa thin record mre shtMrtly these ts—l^e defendant by 
ibe bond, whidi he exedated, buids bmiscff to stand' to 
imd abide by the award to be made by certain arbitratora^ 
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prbvkled their award shcfold be made before the 1 st February^ 182S» 

It was found inconvenient or impracticable for the arbitrators 
to make their award within that time, and therefore the 
piaiSitiff and defendant agreed, by deed, to enlarge the time Ta.uot, 
to the Ist March, within which time the award is in fact 
made, and the condition having been broken, the question 
is whether this action is maintainable^ It is admitted by 
Mr. Corner, that some species of action might be main^ 
tained by the plaintiff, but he insists that she cannot support 
the present, which is an action of debt. He tfays, that if 
an action can be maintained at all, it must be founded upon 
the last instrument, and not upon the original bond, or 
upon both,united. I am, however, of opinion, that tbo* 
plainfiff may maintain her, action upon the original bond, 
notwithstanding the defeazance has been altered; and £ 
think so on this plain well known principle of law applicable 
to bonds, namely, that the plaintiff, the obligee, does not 
avail herself of the defeazance. The defeazance is only to 
restrain her right, and to give a defence to the action under 
certain circumstances. The bond remains unaltered, al¬ 
though the defeazance has been altered. The alteration of 
the defeazance is only to impose a restriction upon the 
plaintiff’s right; but her right to the penal part of the bond 
remains the same in full force. It appears to me, ther^ore, 
according to the hist principle of law applicable to bonds, 
that this action is properly brought. The bond stands *00 
its original principle, the defeazance being only for the pur^ 
pose of restraining the plaintiff as to the time within which 
she shall assert her right. That principle is perfectly clear, 
without the assistance of any cases; but it appears to me, 
that the authorities referred to by Mr. Bayly are decisive* 

1 allude particularly to the case of Halford v. Jndrm* (a), 
ill which it is stated to have been agreed by the Court, that 
m. new defeazance may be ipade to an obligation, with con- 
'dition, but then it must be by writing. A new defeasance 
jnade to a condition, does not affect the ordinal obligation, 

(y) Moor, 47^» 
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l^'oUi^tioh coRtiiiu€ii the saqie, rikI the <mly difference 
it> the new defeazance operates instead of the old. It^ 
it impossible the Court in that case could hold this language 
without being of opinion that such an alteration in the ^de¬ 
feazance could have no effect upon the obligation of the 
bond. The meaning of that is, that the party may sue upon 
the old instrument,, but his right to sue is controlled by 
the new defeazance. In Rol. Abr, 590, D. 45, it is said, 
that if a defeazance of a statute be made, and after another 
defeazance is made, the first defeazance is void thereby, and 
the second only is in force. That means a dhfeazance ta 
the first bond, and not a new separate independent deed, 
.but merely an instrument controlling the old one. It leaves 
the bond as it was, and the right of the party to sue upon 
it remains still in full force, because the defeazance only 
operates with reference to the time when the right can be 
asserted. I only point out this distinction as an answer to 
the aigument urged on the part of the defendant. There is 
nothing in the new defeazance which gives the plaintiff a 
new right, because her tight is founded upon the old instru^* 
ment; the defeazance being only a restraint imposed upon 
that right. In that point of view, therefore, the second 
defeazance is a mere substitution for the first, and the case 
of Hodges V. Smith is expressly in point upon this part of 
the case. That case shews, that where an indorsement is 
made for enlarging the time, it must be oonstnied as 
adopting idl the terms of the former instrument, pending 
the arbitration, preobelygthe same as if all those terms were 
again repeated. Then it is said, that the plaintiff has no 
right to sue here, because there is go money awarded to her. 
The plaintiff is not luing upon the award of the arbitrator, 
but upon the bond, and she says, ** 1 have a right td have 
tbb XQOOL penalty securetl to me for the performance of the 
avTatd." Towhotn tint money is ultimately to be paid, 
makes no difference to the defendant. If Ahh plaintiff had 
sued upon the award, then the objection, would have been 
more specious, but the plaintiff sues for the penalty which 
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the defendant expreisly atipuktes shall be paid to her, 
in consequence of non>performance of the award. 1 am 
therefore of opinion, that there is no foundation for the 
olyection raised by this special demurrer. 


1823. 

GRBte 

«. 

Tai.uot. 


Judgment for the plaintiff. 


Ex parte John Smith. Tkundvy^ 

g~^ Nov, 6. 

f^ONVlCTION on the 45 Geo. 3. c. 121. s. 7. for carry- a conviction 

ing and conveying foreign spirits. The conviction, beii^ c.°iti.^r7.for 

returned into this Court by certiorari, stated, that on, &c. carrying and 

. , conveying fo- 

at Dover, &c. Joan Smith liad been duly convicted before reign brandy 

J. S. &c. of having on, &c. at, &c. (he the said J. S. aUeged^to^^’ 

then and now being a subject of Ijis present Majesty, and 

being a raaman or seafaring man) been found carrying and /orfeiiure, the 
. J • • .,1 • J • offence 

cotiveying, and assisting in the carrying away and conveying, being commit- 

contrary to the form of the statute in that case made and p^vUionrof* 

provided, divers, to wit, seven gallons of foreign brandy, *revention 

in two casks, called half-ankers,’* then and there subject of nuggling/' 

and liable to forfdture, the said offence being by him the not'shewing 

said J. S. committed, against the provisions of the acts of 

parliament made and passed yhr the prevention of smuggling, forfeiture. 

which offence bad been duly proved before the Justices on 

the oath of one credible witness; concluding with judgment,, 

that the said J. S. had, for such offence, forfeited the sum 

of 100/. pursuant to the 3 Geo. 4. c. 110, &.c. 


Platt moved to quash the conviction for insufficiency, in 
not describing any offence for which the defendant was liable 
to punishment. The statute on which the conviction is 
found^, makes it an offence for any person to be found 
cafiylng, 8t.€. any foreign brandy, &c. ** sul^ect to forfeiture 
under that act, or any law or act relating to the revenue of 
customs or excise.” 'Die offence described on the face of 
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18S3. the eoaviotion is, the carrying and^ conveying a quantity of 
brandy ** liable to forfeiture;” but it does not state any 
JOHM ICtb. of forfeiture, nor does it refer to any law or statute 

by which, under the circumstances desciibedj it would be 
forfeitable. ‘ It is quite consistent with this conviction tiiat 
the carrying end conveying alleged was an innocent act, or, 
at all events, that it was not punishable under any act re¬ 
lating to smuggling. The conviction therefore is bad; first, 
fer not shewing that the carriage and conveyance stated 
was against the form of some specified statute relating to 
smuggling; and, second, in not shewing that the brandy 
itself was liable to forfeiture by any statute relatipg to the 
revenue of customs or excise. 

0 

A 

Copley, S. G., contrd. It is quite clear that if the con¬ 
viction had said, that the brandy was liable to forfeiture 
under the acts relating'to the revenue of customs and ex¬ 
cise,” it would be free from objection. The question then 
is, whether the conviction in its present form is not equiva¬ 
lent to that statement. The description of the offence is 
in having been found carrying and conveying ** seven gallons 
of brandy in two casks, called * half-ankers,’ then and there 
subject and liable to forfeiture, the said offence being by 
him committed against the provisions of the acts of parlia¬ 
ment made and passed for the prevention of amuggling,** 
That statement is equivalent to ** acts relating to the revenue 
of customs and excise.” The brandy must be liable to for¬ 
feiture under some act relating to the revenue of customs or 
- excise. It b so statfid to be; for the offence is said to be 
committed against the acts for the prevention of smuggling, 
and consequently against the acfls relating to the revenue of. 
customs or mccise. But the statement of the fact that the 
brandy was carried and conveyed in half-ankers, clearly shews 
that it was liable to forfeiture under the statutes fmr the pre¬ 
vention of smuggling; and it is quite unneceisaiy to specifj 
■under what particular statute it was forfeitable. 
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Abbott, C. J.—1 am of opinion that this conviction Is 1B23. 
bad in form, and must be quashed. The general rule as to 
convictions is, that the specific fact which forms the ground Joaa Bmitii. 
of forfeiture should be stated, in order that the Court may 
see that the penalty has been properly imposed, and be 
quite sure that the convicting Justice has not mistaken the 
law. If the conviction had stated the circumstances under 
wlikh the brandy was imported, that it was imported in a 
certain manner, in casks of a certain size, which was contraiy 
to law, we should then know that the carriage of it on 
land in such casks would render it liable to forfeiture; but 
carrying and conveying brandy on land may render it liable to 
forfeiture for various reasons, and therefore it was necessary 
to shew on the face of this conviction why the brandy in 
question was forfeitable.* It is stated certainly as a Hct, that 
the brandy was contained in two casks, called ** half*ankers 
but it is not said how it was imported,—that it was imported 
in those casks, it might have been imported in casks of 
nn hundred gallons, and, having paid the duty, found its 
way into half-ankers. No fact is given, which plainly im¬ 
ports that the brandy was liable to forfeiture. The general 
Tule I have mentioned is a sound one, and ought not to be 
departed from. 

Batley, J., concurred. 

Holroyd, J.—^The general rule referred to by my Lord 
Chief Justice is equally applicable to convictions on the 
Game Laws. It is not sufficient in such cases to state, that 
the party was not qualified by the laws of the realm to do 
so and so, though the very words of the act of) parliament 
are pursued, but it must appear whether the convicting Jus¬ 
tice has drawn the right conclusion from the facts, by nega¬ 
tiving all the circumstances which are necessary to constitute 
a qualification. In convictions on the Excise or Custom 
Laws, if the particular facts and grounds of forfeiture are 
stated, it is not necessary to name the statute by nhicli the 
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161^. penalty is given, but merely to state the offence is con- 
trary to ;the statute in that case made and provided, and the 
JoBH Sbith. C!oart will then see whether the Justice has drawn the right 
cotn:lusion. Now here no sufficient facts are stated to sup¬ 
port the conviction (a). 

Conviction quashed (&)• 


(a) Beitf J., w«8 abicnt. 

(b) See 5 Geo. 4. c> 110«''in which a form of conviction is given, 


The King v. D. W. Harvey, Esq. and J. Chapman. 

Information filed by Ws Majesty’s Attorney-Ge¬ 
neral, gainst the defendants, for<an alleged libel on the 
king, contained in a newspaper called The Sunday Times, 
of which the first-named defendant was the proprietor, and 
the other the printer and publisher. The information 
charged in substance, that the defendants maliciously intend¬ 
ing to bring his Majesty into contempt; by giving out that 
he was afflicted with mental derangement, published the 
false, scandalous, and malicious matter set out. The libel 
formed the leading article in the paper, and was headed 
" Latest Intelligence. The King.” It commenced in the 
following words ;—Attached, as we sincerely and loyally 
are, to every interest connected with the sovereign, or any 
of his illustrious relatives, it is with the deepest concern that 
we have to state, that the malady under which his Majesty 


Saturday, 

Nov. 8. 

On an in¬ 
formation for 
falsely and 
tnaUctously 
publishing a 
libel concern* 
ing the king, 
by giving it 
out that his 
Majesty was 
afflicted with 
mental de¬ 
rangement, 
and a verdict 
of guilty hav¬ 
ing passed 
against the de¬ 
fendants, it 
was resolved, 

1. That to as¬ 
sert falsely of 
his Majesty, 
or of any indi¬ 
vidual, that he 
labours under 
the affliction 
of mental de¬ 
rangement, is a criminal art, and a malicious intention may he inferred from the mere 
fact of publication, unless evidence is given by the defendant to 'rebut sneh infer¬ 
ence; 2. That such an assertion concerning the king, being in itself mischievous to 
public, is an indictable offence without any allegation, or direct proof of a malicious 
intention; 3. That where the Jury desired to know « whether, in order to convict a 
defendant for the publication of a libel, a tiuilicioua intention must not have existed in his 
mind they w'ere correctly answered by the Judge, who told them, that “ a person who 
publishes that which is calnmnions concerning, the character of another, must be pre¬ 
sumed to have intended to do that which the publication is necessarily and obvionsly 
calculated to effect, unless he can shew the contraiy, and the onus of ptrpving the con¬ 
trary lies upon himand 4. That where the pnblisher of a libel states that the fact 
which he coroainnicates is from authorUy,' and it turns out .that th$ fact is untrue, he 
is guilty of a fake assertion, in the criminal sense of the word. 
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^ 1 

labours' ia of an alarming description. It is from authority 
Vb 8|M!ak, when, with sorrow, we inform our readers (as 
We think it oiir duty to do), that the king not only still con- 
tinfdea to be confined to his chamber, but that the symptoms 
of his disorder are of too serious a nature to admit of his 
medical attendants being able to say when their royal patient 
will be sufficiently recovered to show himself to his anxious 
and afflicted subjects. Dr. Knighton, his Majesty's private 
'secretary and domestic physician, is in constant attendance, 
scarcely ever out of the chamber in which the king is con¬ 
fined, and never farther from the scene of sickness than the 
adjoining room. The persons about his Majesty foreseeing, 
that too probably, it will be a considerable time before the 
seat of his complaint will be in a state sufflciently con¬ 
valescent to render it advisable that he should quit the 
Pavilion, have, in order to ease the apprehensions of the 
public, circulated the report, that pleasure and comfort, 
not any afflicting necessity, will induce a protracted stay at 
Brighton. But, far from approving this deceptions kind of 
policy, which only ensures a more violent shock, whenever 
the real truth of the case shall appear, we deem it much 
the wiser way to use, on such unhappy occasions, the lan> 
guage of fact and reality; therefore we are as desirous of 
communicating, as others are of concealing, the melancholy 
truth, that the king's disorder is, it is feared, of an here¬ 
ditary description."—^The libel contained other matter not 
necessary to state. The defendants pleaded Not Guilty. 
At the trial before Abbott, C. J., at the London adjourned 
Sittings after last Trinity Term, the evidence given of pro¬ 
perty in and publication of the paper was, that required by 
38 Geo. 3. c. 78. On the part of the defendants it was 
admitted by counsel, that the libellous matter set out, was* 
calculated to impress a belief that his Majesty was'afflicted 
with mental derangement, and that that suggestion was 
utterly false in fact ; but it was contended, in argument 
befoi-e the Jury, that although there was no* foundation for 
die statement iii point of fact, >et inasmuch u the defend/ 
VOL. HI. 
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ants tibeinselves had, at the time of puhlication, believed 
the fact to be true, in consequence of prevalent rumours 
adoat, and circulated by other journalists, respecting the 
king's health, it was to be considered as a bon4 fide publica¬ 
tion, and therefore that the defendants could not be con¬ 
victed of having maliciously published that which was false. 
71ie Lord Chief Justice, after stating the charge contained 
in the information, and comparing it with the libellous 
matter set out, told the jury, ** that to assert falsely of his 
Majesty, or any individual, that he labours under the afQic- 
tipn of mental derangement, is clearly a criminal act. it is 
a criminal act to assert that falsely of a private individual, 
but not so aggiavated an offence as to assert it of the king, 
considering the circumstance of his high station in the 
country, and the dangerous consequence which might result 
from such a statement. The information chaiges this pub¬ 
lication to be false. It is distinctly admitted by the de¬ 
fendants’ counsel, that the statement iu the libel is false in 
fact, although they assert that rumours to the same effect 
had been previously circulated iii other newspapers. Heie 
the writer of this article does not found himself upon exist¬ 
ing rumours; he goes beyond mere assertion; he professes 
to speak **from authorityf and heads the article by the 
wor^s Latest int^igence.—The King.” Inasmuch, there¬ 
fore, as it is now unequivocally admitted that the fact did 
not exist, and was utterly without foundation, there coi,iId 
be no authority for the statement. It has beeq usual fpr 
Judges, since the statute, to state to the Jury their opi¬ 
nion whether the publication be or be not a libel. That has 
twen my habit, and I tell you therefore, that in my opioipa 
this is a libel, calculated to vilify and scandalize his Mqjesty, 
and to bring hiui into contempt among his sulyects. But I 
tell yqu at ^e same you have a rig;ht to exercise 

}ou^ own judgment uppn the whole matter in issue; and I 
invite you so to do, and 1 request that your verdict may be 
Uie result of your owp cousci^tipus judgme^**' TheJuiy 
retired, and, after deliberjiting upon their verdict for about 
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twoliours, returned into court, and, by their foreman, said 
to the Lord Chief Justice, We wish to ask your Lord- 
ship whether, in order to convict a defendant, for the pub- 
lication of a libel, a malicious intention must not have Uartet; 
existed in his mind ?** The Lord Chief Justice, in reply to 
this question, said, ** A person who publishes that, which 
is calumnious, concerning the character of another, must 
be presumed to have intended to do that which the publica¬ 
tion is calculated to bring about, unless be can shew the 
contrary; and the onus of proving the contraiy lies upon 
him. There may be, as you know, an innocent publication 
of that, which, in its own nature, is injurious to another, 
as, for instance, delivering to a magistrate a book contain¬ 
ing libellous matter, or other acts of that kind. The general 
rule of law is, that it iS to be presumed, that a person in¬ 
tends to do that, which the act that he does is necessarily 
and obviously calculated to effect, unless he can shew the 
contrary.** The Jury retired again for about three hours, 
and then found both defendants guilty, but recommended 
them to mercy. 

Denman, C. S. and Brougham, for the defendants re¬ 
spectively, now moved for a new trial, on the ground of 
misdirection on the part of the Lord Chief Justice, both in 
his original charge to the J ury, and in his answer to the 
question put by them on their return into Court. The ob¬ 
jection, they said, resolved itself into three points; first. 

As to the use of the word ** falsely,” in his Lordship's 
charge; second. In not answering precisely and distinctly 
the question put by the Jury on their return into Court $ and, 
third. In answering the question of the Jury, in such a 
manner, as to mislead their judgment upon the point on which 
they desired information. As to the first point, the Lord 
Chief Justice laid it down, **'that to hsseti falsely of his 
Majesty, or of any other person, that he laboured under the 
afBiction of mental derangement, is a criminal act.** Now, 
this is too broad and unqualified a proposition. Undoubt)- 

G 6 2 
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edly, at the trial, it waa not intended, on the part of the 
defendants, to dispute the falsehood of the statement, in 
point of thct; it was admitted to be false, but it was con¬ 
tended, that although there was no foundation for it, yet 
when the fact was stated in consequence of rumours which 
had obtained circulation, and which the defendants believed 
to be true, they might publish it, if done fairly and bon*^ fide. 
The publication of such a statement, under such circum¬ 
stances, though the fact be not strictly true, is not a cri¬ 
minal act, unless it is published with a malicious intention. 
If the defendants believed (he fact from the rumours which 
were in circulation, the publication of it would not be cri¬ 
minal, unless they had a malicious motive in their minds. 
The mere circumstance of publishing a false fact, however 
seriously it may affect an individual,* may be an innocent act. 
Malice is the very gist of the offence of libel. If a state¬ 
ment be made bonSi tide, though it turns out not to be true, 
yet it is protected, and the publisher is not punishable. 
The learned Judge's proposition was therefore too broad. 
It should have been qualified with the supposition that there 
was a malicious intention on the part of the person who so 
made the assertion. Supposing, therefore, that there were 
no objection to the subsequent part of the proceeding, the 
ffrst direction of the learned Judge was too general in laying 
it down that the mere assertion of a false fact, is a criminal 
act, independently of eny intention on the part of him who 
made it. Many instances might be put in which so broad a 
proposition would be found incorrect. One is the ease of 
a master giving an untrue character of a servant, in which 
instance the assertion must not only be false, but also ma¬ 
licious, to render it criminal. Frotn the manner in which 
this case was left to the Jury, it seemed to be assumed that 
the defendants* counsel had admitted not only that the fact 
was false, but that the defendants knew it to be false at the 
time they asserted it. Now, the admission certainly did not 
go to that extent. On the contrary, it was expressly stated, 
that although the falsehood of the fact could not be then 
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denied, yet that the defendants did not know it to be so, at 1823. 
the time of publication. If the word false,” as used by 
the Lord Chief Justice, means, knowingly and wilfully false, 
then there is an end of the objection; but the objection is, Harvev. 
that the Jury were left to consider this as the statement of a 
false fact, previously and maliciously coming from the de¬ 
fendants themselves (a). The case of Haycraft v. Creasy (6), 
is au authority to shew how far a man may be allow’ed to 
state a thing as of his own knowledge which is not true, and 
yet not be liable for the consequences. There a person in 
trade made inquiry of the defendant respecting the credit 
of another, and the answer was, ** 1 can positively assure 
you of my own knowledge, that you may credit her to any 
amount with perfect safely.” It was not denied that this 
was all untrue, it was not even pretended that the defendant 
really knew that what he had said was true of his own know¬ 
ledge ; yet the Court held that this assertion of knowledge 
meant no other than a strong belief, founded upon what 
appeared to him to be reasonable and certain grounds, and 
that he really had not wilfully, fraudulently, and deceit¬ 
fully made the representation. If that interpretation of the 
word knowledge,” be correct in a civil action, how much 
more so is it in a criminal proceeding ? The wilful and 
known falsehood of the statement constitutes the gist of 
the offence of libel, and therefore it was material to point 
out to the Jury the distinction between knowingly and ma¬ 
liciously stating that which was untrue, and only stating that 
which was in point of fact untrue and incorrect. [ Best, J. 

In the case of Haycraft v. Creasy, fraud was the very gist 
of the action, and therefore it was necessary to shew, not 
only that the statement was untrue, but that it was made 
inalo animo. Here it is to be observed that the defendants 
profess to state the fact from authority.”] That circum¬ 
stance makes no difference, because, if they were misled 
by false rumours, and had, upon the authority of those 

(«) Hex V. The Dean nf St. Asaph, {b) t Eait, 91. 
ii Uaweiri St. Tr. 847, 
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rumours, stated a false fact, they would still be justified 
unless they published it with wilful knowledge of its false¬ 
hood. These words must be taken to mean in common 
parlance, that the defendants were told by some person whom 
they bad reason to believe, that the fact w'as so. Then, 
secondly, the question put by the Jury upon their retum> 
Whs not answered as it ought to have been. The Jury said 
We wish to ask whether, in order to convict a defendant 
for the publication of a libel, a malicious intention must not 
have existed in his mind That was a naked proposition 
of law, and ought to have been distinctly answered. It 
was evident from this question, what was the state of mind 
of the Jury upon the subject, and that they required the 
assistance of the Court. At first they had been told in the 
abstract, that to assert falsely that vlie king was afflicted with 
mental insanity, was a criminal act; and they wished to be 
informed whether, though the defendants had made a 
groimdless assertion, yet there must not have been a ma¬ 
licious intention influencing their conduct, in order to render 
them criminally liable. Now this question was not distinctly 
answered. An answer, ** yes” or “ no,” would have been 
sufficient, and no objection could have been taken-to it; 
but they were not told one W'ay or the other whether a ma< 
licious intention was or was not necessary to constitute a 
libel. The Jury had a right to have that question in the 
first place distinctly answered as a question of law, how* 
ever the answer might afterwards have been modified; Hie 
answer in the terms given, was calculated to mislead the 
Jury. They might have 4)000 induced to think that it .was 
wholly immaterial whether the intention was malicious or 
innocent. Their verdict might liaver'been founded upon the 
circumstance of the assertion being untrue, although tliey 
might have> thought from facts within their own know¬ 
ledge, and from the terms of the publication itself, that tlie 
defendants bad only repeated that which bad been publicly 
rumoured, believing it to be true at the time when they 
published it. Assuming that the answer given by the learn- 



MiCHAEIiMAS TfcKM, FOURTH OEO. IV. 

€d Judge was correct^ ** that malice is to be inferred from 
the mere fact of publication/* still there is great incon< 
venicnce in laying down that to the Jury as a presumption 
of law, which is only one of the circuihstances in the case, 
from which they would be W'arranted in drawing a conclusion 
of fact. A more precise question of fact, or one more ht 
for the consideration of the Jury, cannot be imagined than 
the question of malicious intention. *The question of ma¬ 
lice is in all cases a question of fact for the Jury, to be 
drawn from the circumstances to be laid before them in evi¬ 
dence ; however strong the tendency of the particular pub¬ 
lication may be, they are not told to form any presumption 
in the case, but merely to consider the tendency of the libel, 
and all tiie other circumstances by which the prosecutors 
make out their case. [Bayley, J. Are you right in con¬ 
sidering that malice is a mere question of fact i 1 take it 
that where a particular consequence will necessarily result 
from a particular act, the law says, that the party doing the 
act, is primh facie to b.e considered as intending that which 
is the necessary consequence of the act. For instance, in 
Hex V. Favrington, Mich. 18 U (a), there was an indict¬ 
ment against the prisoner for setting hre to a mill, with 
intent to injure the occupier thereof. The iiidictment was 
not preferred until eighteen months after the otfence was 
committed, so that it could not be supported On the 9 Geo. 3. 
c. 29^ The prisoner was of weak intellects, but not en¬ 
titled to an acquittal for wmit of reason. There was a point 
reserved, whether udder 43 Geo. 3. c. 58, it was not neces¬ 
sary to give some evidence of an intent to injure beyond the 
mere act of setting on, tire; but the Judges were unaiiimousty 
of opinion, that the prisoner must be taken to have intended 
that evhich was the necessary consequence of his act, and 
the conviction was held right.] The law in that case is not 
disputable; but the question here is, whether it was properly 
left to the Jury that they must presume a malicious inten- 
tion. [Abbott, C. J. Did I say mml7\ The case was 

(a) 2 Russell Crim. Law, 1675. 
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certainly summed up with all proper remarks upon the evi-, 
dence, but they were not correctly directed upon the question 
of malice. The case mentioned by the Court is inapplicable 
to this, because there the question was, whether it w'as ne¬ 
cessary for the prosecutor to give complete proof of ma¬ 
lice. J. If 1 am not mistaken, the Judge who 

tried that case told the Jury that the prisoner must be con¬ 
sidered as intending to do that which was the necessary 
consequence of his own act.] The whole doctrine of pre¬ 
sumption, is the doctrine of common sense—that to which 
the common sense of the Jury is to be applied. It is clear 
that in this case their common sense was not considered, 
because they were two hours deliberating whether this 
was a libel. When the Jury were told that they ought to 
presume malice from the fact of pqblication, they consider-, 
ed it a direction in law that they were bound to presume 
malice. [Abbott, C. J. The whole of my summing up 
must be taken together. Bayley, J. There is one familiar 
instance which is strongly applicable to this case, upon the 
question of intention; namely, the case of an indictment 
for uttering a bank note with intent to defraud the Governor 
•and Company of the Bank of England. In ninety-nine in¬ 
stances out of one hundred, all that the utterer means to do 
is to defraud the particular person w'ho gives him money for 
the forged note. He does not carry the note to the bank; 
but, inasmuch as the uttering of such a note has a natural 
tendency to defraud the bank, the Jury are told that they 
ought to infer the intent to be to defraud that party who ^ 
would be injured if he were induced to pay it. That is a 
case which constantly occurs. This point was expressly de¬ 
cided in Rex v. Mazagora, in the year ]'615(a). Tliere the 
indictment was for disposing of forged bank notes, the in- 
tent was charged to be to defraud the bank. The 5ury 
found the prisoner guilty, but that the intent was to defraud 
any person who might take the notes; and that the inten¬ 
tion of defrauding the bank in particular did not enter into 
(«) S«e Bayley on Bills, 44.1. 
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the prisoner’s contemplation. A case being reserved foe 
the Judges, they thought the matter too clear for argument, 
and that the prisoner must be taken to have intended to de* 
fraud the bank, and that the conviction was right.] Still the 
question of intention is a question of fact for the Jury. 
In Edridge v. Knott (a), and Doe v. Reed (b), it was held, 
that the presumption of title to property from length of 
possession, is a question of fact for the Jury, Presump¬ 
tions of law are not to govern the verdict of the Jury; they 
arc to judge upon the facts; and malice being a question 
of fact, tliey are not to presume that it exists, unless the 
whole circumstances of the case warrant that conclusion. 
Then, tliirdly, the learned Judge improperly directed the 
Jury in his answer to their specidc question, by telling them 
that they must presume ^the intent, unless the defendants 
could shew the contrary, and that the onus lay upon them to, 
prove the contrary. From this direction the Jury might 
naturally presume, that it W'as incumbent on the defendants 
to produce viva voce depositions and documentary evidence 
to rebut the presumption of malice; which it was not com¬ 
petent to them to do. All that was open to them to do 
was by argument and illustration, and comparison of the 
dilTerent parts of the libel to shew that they could have no 
malicious intention. If, therefore, the Jury had fallen into 
that mistake, and in consequence were induced to convict 
the defendants, although from facts within their own know¬ 
ledge, and from the libel itself, they were of opinion that 
tlic publication was bon^ fide, and founded upon a belief 
that the facts there stated were true, then they were clearly 
misdirected, and the defendants are entitled to a new trial. 
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B^ley, J.—It does not appear to me, that there \ti 
any l*al objection to the manner in which this case was 
presented by my Lord Chief Justice, to the Jui^ in the first 
instance; and in my judgment, the answer to the specific 
question put by the Jury, was perfectly correct. But I 
(«) Cowp. 815. (5) 5 B. & A. 238. 
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think) under the circumstances of the case, supposing it to 
have been a question of fact, whether the Jury could infer 
maHce, the evidence on that point was all one way, and 
where there is evidence on one side, and nothing to rebut 
it on the other, it is the duty of the Jury to believe that 
evideiice, and act upon it accordingly. This was an infor¬ 
mation for a libel, and we cannot form an accurate judg¬ 
ment of the propriety of the specific direction to the Juiy, 
without seeing what the nature of the libel is. This libel 
contains not merely an assertion of fact, which the party 
may suppose to be true, and with reference to which he 
professes to have the ordinary means of knowledge; but it 
goes further and higher up; it is an assertion in such a way, 
as that if it be an honest, bonfi fide, and innocent assertion, 
the means of proof must lie withiif his own knowledge, and 
he must have the medium of proof, so as to lay the source 
of his information before a Jury. He does not merely sta^e 
that the fact exists, but he says, ** it is from authority we 
speak and then he makes the assertion which is the sub¬ 
ject of the libel. It is conceded, that falsely to state that 
which this publication represents with reference to his Mar 
jesty, is a libel. If falsely stating that fact be not a libel, 
why then the objection will remain on the record, and the 
defendants will have the benefit of the judgment of a 
Court of Error, or of the opinion of this Court, if the 
question shall be presented on motion to arrest the judg¬ 
ment. But as at present advised, 1. am of opinion, that 
falsely to make that assertion was evidence in this case that 
the party made it maliciously. Mr. Brougham has taken a 
distinction between an untrue and a false assertion. 1 fully 
understand the difference between the one and the other, 
as it exists in his mind. If a man asserts a fact, bellying 
bonft fide that it exists, although it does not exist in reality, 
he is making an untrue assertion, and no criminality attaches 
to him; but if knowing that the fact is not true, or not 
having the means of knowing it, he takes upon himself to 
assert it without any foundation whatever, then he is to be 
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considered as making z falx assertion in the sense and 
meaning in which Mr. Brougham construes the word, and 
bis conduct becomes criminal. Supposing the distinction 
to be well founded, I am of opinion, that if in the one case 
the party asserts that which he knows not to be true, or, in 
the other, makes the assertion unwarrantably, becauas he 
does not know whether it be true or not, and takes upon 
himself to assert that it is so, then he makes a false asser¬ 
tion, or is guilty of a criminal untruth, if it is discovered 
that his assertion is unfounded. There are authorities to 
prove, that if a man will take upon himself to swear to a 
fact, not knowing whether the fact exists one way or the 
other, and it turns out that he is guilty of a falsehood, he is 
liable to a prosecution for peijury. Now is the assertion irt 
this case to be considered false or not in the latter sense of 
the u>ord? A person making such an assertion, may of may 
not have the means of knowing the state of his Majesty’s 
health at the time; but here the writer takes upon himself 
to say, we have authority* for stating what follows. Had 
he authority or had he not ? If he had, then he had the 
means of laying proof of his authority before the Jury, and 
of shewing that although it was an untrifb assertion, and had 
the character of untruth belonging to it, yet it Had not the 
character of falsehood; but if he had no authority for' the 
statement, then it was a false assertion in the crimifaal sense 
of the word. No proof was given that they had any au-^ 
thority whatever for the statement, and therefore the defen¬ 
dants were properly convicted of asserting a criminal false¬ 
hood. Then the next question is, whether the defendant^ 
are to be considered a^ having published the libel with a 
malicious intention. Whether a malicious intention is a 
necessary ingredient in all cases of libel, we need not dis¬ 
cuss; but assuming that a malicious intention is necessary, I 
take it to have been established by many authorities, to two 
of which 1 have already referred, that a party must be con¬ 
sidered, in point of law, as intending that which is the 
necessary or natural consequence of the act which he does. 
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Now, if I malign a particular person, and defame his cha¬ 
racter, the presumption is, that 1 mean to do him an injury. 
My assertion of a falsehood, with reference to him, will 
naturally prejudice him in the eyes of all persons who hear 
or read that which is said by me of him. I say, therefore, 
it must be inferred, that the party intended that which is the 
natural consequence of bis act. The cases 1 have already 
mentioned (which were criminal cases of the highest nature), 
seem to me to establish that as an undoubted proposition of 
law; and I think the case of Rex v. Preevi/ (a), is a strong 
authority to shew that the direction given by my Lord Chief 
Justice in answer to the question put by the Jury, was most 
correct and accurate. That was an indictment against the 
defendant for publishing a libel against a person named 
Kirkpatrick, an inspector of taxes'. The libel purported to 
be an account of a speech delivered by the defendant in 
parliament, but it was published by him, in print, as a 
correct report of his speech. The cas.e was tried before 
Mr. Justice Le Blanc, a man of great accuracy, talent, 
firmness, and propriety. It was objected, at the trial, that 
there was no proof of malice, so as to make the publication 
libellous. The learned Judge was of opinion, that it was not 
necessary to prove malice, but that it might be inferred from 
the publication itself; and upon the authority of the case of 
Rex V. Lord Abingdon (b), he held that a member of parlia¬ 
ment is answerable for publishing what he has delivered as 
Jiis speech in parliament, if it contain defamatory matter; 
and that question he left to the Jury, stating to them that 
they were to look both to the matter and manner of the 
publication, in order to decide whether it was libellous or 
not. The defendant was found guilty,' and there was after¬ 
wards an application made to the Court for a new trial, on 
the ground of misdirection. The rule was refused, and 
Lord Ellenboroughf C. J. said, “ the only question is, whe¬ 
ther the occasion of the publication rebuts the inference of 


(«) 1 M. «E S. 373. 
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malice aiisibg from the matter of itand Le Blanc, 
etated, that he had told the Jury that they were to coAsider 
whether the publication tended to defame the prosecutor, 
giving his opinion that it did, but still leaving the question 
to them. He further stated to theiii, that w'here the pub¬ 
lication is defamatory, the law infers malice, unless any tiling 
can be drawn from the circumstances, attending the publi¬ 
cation, to rebut that inference. Now that case is expressly 
in point with this, and 1 cannot distinguish one from the 
other. In this case the publication was of a matter which, 
if false, it is now conceded w'as libellous. Well then, was 
malice properly to be inferred from it? Tlie decision in 
that case is, that unless there is some excuse for the pub¬ 
lication, the malice ought to be inferred. If so, then in 
this case there is no solief ground of complaint. Fault is 
found with my Lord Chief Justice’s direction, in saying that 
the onus of negativing the malice was cast upon the defen¬ 
dants. It was cast upon them, and most justly, because 
when the natural tendency of the act itself is to shew that 
it was malicious, if a defendant is to exempt himself 
from the natural inference, he must do it by something on 
his own part to rebut such inference. Now in this case, it 
was w'ithin the power of the defendants to have adduced 
evidence to prove (if the fact was capable of proof), that 
they had authority for their statement. They were entitled 
to shew, by evidence, what was tlieir authority, but in the 
absence of such evidence, 1 think the inference of malice was 
naturally and properly drawn from the publication itself. 
For these reasons I am of opinion that there is no founda¬ 
tion whatever for granting a new trial. 

Holroyd, J.—I am also of opinion, that there is not 
sufficient ground for disturbing this verdict. This is an 
information for publishing a libellous paper, and of that 
description which I think is to be considered not only in¬ 
jurious to the individual to whom it relates, but mischievous 
to the public, as tending unquestionably to excite great 
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1823. ttppreheiMiion and alarm in the minds of the people, as to 

* / 

the state of health in which this publication announces, as 
Tbe Kino ,, authority”, the head of the government is. Now if 

Harvby. 2 thing which in itself is mischievous to the public, be 

wrongfiidly done, that is an indictable offence, and is so 
vfithout any allegation or direct proof, of a malicious in> 
tention. Wrongfully to do an act, without lawful excuse 
or other justification which is mischievous to the public, 
is of itself indictable, lu some cases, indeed, malice is 
the very gist of the offence, as in murder; but in other 
Cases, as in larceny, malice is not an ingredient. Where 
the mischief is done to the individual, malice is in many 
cases essential to be proved, but it is not to be understood 
that in all cases it is requisite. 1 only mention this to shew, 
that it is not essential, in the present case, either to aver 

or prove malice, because this was an act in itself mis¬ 

chievous to the public. But without relying on that cir¬ 
cumstance, I am of opinion, that the evidence before the 
Jury was such, as that by the rules and principles of the 
common law, malice was to be inferred, and that the Jury, 
in the discharge of their duty, were bound to act upon those 
rules and principles, and apply the law' to the facts before 
them. This is a publication which assumes a knowledge 
of the fact which it alleges; it assumes, that the writer had 
it from authority ; and whatever may be the import of that 
word, if the defendants had any authority to justify, or ex¬ 
cuse the publication, it ought to have been alleged and 
proved by them. Whether that w'ould be a sufficient excuse 
for the publication, I will not take upon myself to deter¬ 
mine ; in this c^se it is not necessary I should; because 
in the absence of any proof of Authority, the very act of 
publishing a statement which is mischievous to the public, 
is prim& facie evidence to shew, that it was done malo 

m 

animo; and it appears to me, that when a publication having 
such an injurious tendency is proved, the principle of 
law is, that it is done with a malicious intention, because 
unless there is some proof to shew the contrary, it is 
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to be taken that the party intended those effects which na^ 
turally How from his act. If then, the effects naturally 
flowing from the act of publishing the libellous matter in 
question, were mischievous to the public, 1 think the Judge 
was bound to tell the Jury that the la\i^ inferred malice, and 
the Jury were bound to adopt that principle in the application 
of their verdicti to the facts proved. When the fact of such 
a publication is established, 1 think the Judge was tight in 
telling die Jury that malice was to be presumed, and that 
the intention of the defendant was that which the publica¬ 
tion was naturally calculated to produce, and that the onus 
lay upon the defendant to rebut the inference. But it is 
said, that my Lord Chief Justice was bound distinctly to 
answer the abstract question put by the Jury. I am, how¬ 
ever, of opinion, that a Judge is not bound to answer any 
abstract question, except so far as it is material to the 
question before him, and on which the Jury are to decide; 
and in this case, if the Jury were satisfied from the answer 
which was given, that it was to be presumed that the defen¬ 
dant intended the consequences which would naturally follow 
from his act, they must, at the same time, have been sa¬ 
tisfied that there was sufficient proof of malice. They ap¬ 
pear to have been so satisfied, for they retiied to consider 
further of their verdict, and acted upon the answer which 
they received. On that part of the case, therefore, there 
can be no ground for a new trial. 1 also think that my 
Lord’s direction was perfectly correct in stating, that falsely 
to assert that his Majesty w'as afflicted with mental insanity, 
was a criminal act, unless there was something to shew that 
the assertion was made on an occasion wliich the law con- 
sideiis as a reasonable excuse, so as to make such a pub¬ 
lication justifiable. 

Best, J.—It is impossible for any man to read this pub¬ 
lication, without being perfectly satisfied that it is correctly 
described in the information, as a false, scandalous, and ma¬ 
licious libel. The editor of a newspaper thinks proper to 
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State that the sovereign of this country is in a situation which 
renders him unfit to discharge the duties of his high office. 
He is not satisfied with stating this as a rumour, which 1 
think he would be by no means justified in doing; but he 
affects to' state the fact as from authority, that is, he under¬ 
takes for the truth of a statement, which is the most likely 
of all others to create discontent and confusion in the coun¬ 
try, It is said, that the words “ from authority” only mean, 
that intelligence had been communicated to the defendants 
by somebody likely to know that the fact was true. I be¬ 
lieve such an interpretation was never before put upon that 
word. When a man states that he has a fact from autho¬ 
rity, he means to assert that he has it from the relation of 
one who knows it to be true, and not from one who pos¬ 
sibly may know' it. It is said by the defendants’ counsel, 
that the gist of this prosecution t| malice. To that I ac¬ 
cede, but it is necessary, that we should ascertain the 
meaning of the term ** malice.” I deny that in a Court of 
Law, w'c are to understand that word in its common, or¬ 
dinary, and popular sense. 1 say that malice in the law 
docs not mean only as in ordinary language, spleen, hatred, 
or ill-will against a particular individual, but means any 
wicked or mischievous intention of the mind. Tor instance, 
in the crime of murder, which is always alleged in the 
indictment to be committed with malice aforethought, it is 
neither nece-^sary, in support of the charge, to shew that 
the offender had any enmity towards the deceased, nor 
would proof of the absence of ill-w'ill afibrd the prisoner 
any defence, when it is proved that the act of slaying was 
intentional, and committed without any justifiable or ex¬ 
cusable cause. There are many cases of murder, in which 
malice, in the common and ordinary sense, docs not exist 
in the mind of the murderer, against the deceased, but 
merely a mischievous intent against him. A man, in ordi¬ 
nary language, can hardly be said to have a personally ma¬ 
licious intent against tiie deceased, when the primary ob¬ 
ject of the murder is merely to possess himself of his pro-’ 
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perty. It appears to me, that the charge contained in this 
iiiroriuation was completely made out. But supposing the 
word maliciously" was omitted in the information, I 
should say, that falsely to assert that tlie sovereign of the 
country was deprived of his reason (an assertion which 
must of necessity produce mischief), is an indictable of¬ 
fence. Malice in such a case is not necessary to be alleged 
or proved, nor need the Jury infer it. All that is necessary 
they should £nd is, that these defendants, without reason, 
published this false account. Whether tliey had malice 
against the king or not, is immaterial, if the account was of 
that nature which was likely to produce mischief; and there 
is no man in the country hardy enough to argue that such a 
representation is not of a most dangerous tendency, con¬ 
sidering the consequences which it was calculated to pro¬ 
duce. Malice had notlfiiig to do w'ith this offence. All 
that the defendants had to answer for, was the publication 
of a paper which had a tendency to produce the most mis¬ 
chievous consequences in the country. But if it was ne¬ 
cessary to prove malice in the legal sense of the word, there 
was quite enough to justify the verdict of the Jury. I 
think the answer given by my Lord Chief Justice to the 
question put by the Jury, was most correct. It was ad¬ 
mitted at the trial, that the libel was false in fact; but it 
was at the same time urged, that the defendants, at the 
time they published it, did not know that it was false. If 
so, why did they undertake to be responsible for its truth, 
by asserting that they published it from authority ? Whether 
a publication be true or false, is not the issue on the trial 
of an information for a libel; the issue is, whether it be an 
innocent or mischievous paper. It is impossible for any 
man to read this paper, without being satisfied that the 
story contained in it, originated in the worst species of 
feeling. Supposing so dreadful a calamity had happened 
to the country, as the insanity of the king, it is not to be 
taken for granted, that the editor of a newspaper is at 
liberty to publish a statement of this description, before the 
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constituted authorities of the country think fit to make the 
disclosure. It apjicars to me to be very improper for persons 
in the situation of the defendants, to judge when, in what 
manner, and under wliat circumstances, a statement of this 
description, even if true, should be given out to the world. 
I do not mean to give any opinion whether, if the statement 
was true, the defendants would be justified; but at the 
same time I do not wish it to be understood, that the truth 
of it would be a justification; for it strikes me, that if an 
editor of a newspaper were rashly to make such a dis¬ 
closure, under circumstances likely to produce alarming 
consequences to the public safety, he would be criminally 
liable, even though his statement was founded in truth. 
I'he best course for editors of newspapers to adopt in such 
a state of things, is to act with decency, and to abstain 
from saying any thing on the sulgect, until a disclosure is 
made by the constituted authorities. Whether if the in¬ 
formation is delayed for an unnecessary length of time, 
they are called upon to discuss the conduct of those who 
do not make tlic communication, is a totally different 
matter. 1 apprehend, that if a communication upon so 
important a subject should be improperly withheld, the just 
liberty of the press would allow any person to call the at¬ 
tention of the community to the circumstance; but 1 think 
it does not fall within the proper province or duty of any 
man conducting a newspaper, to put himself forward to 
make a disclosure of this nature, before it is made in a 
regular manner by those who are best able to provide against 
the effects of the agitation of public feeling, which it 
would be likely to produce. I gni of opinion, that there 
is no foundation for a new trial in this case. 


Abbott, C. J.—My learned brothers having delivered 
their opinion, that nothing which fell from me in my ad¬ 
dress to the Jury on the late trial, furnishes sufficient ground 
for granting a new trial, it is perhaps unnecessary for me 
to say any thing. One or two remarks, however, I feel 
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myself called upon to make. If it be true, that a malicious 
intention is necessary to render a person amenable to the 
law, who publishes defamatory matter, I say, that unless 
that malicious intentiMn may be inferred from the publi¬ 
cation of the slander itself, in a case where no evidence is 
given to rebut that inference, the reputation, the honour, 
the feelings of all his Majesty’s subjects, high and low, will 
be left without that protection from the law', which the law 
in every civilised country ought to afford. I would say, 
with reference to the particular expressions contained in 
this publication, that I arn of opinion, that if any writer 
thinks fit to say that it is from authority he speaks, when 
he informs his readers of a particular fact, and it shall turn 
out that the fact so assorted is untrue, he who makes an 
assertion in that form, may be justly stated to have made 
a false assertion. 1 ai^ not casuist enough to say, that to 
call it an untrue assertion is a more proper mode of ex¬ 
pression. 

llule refused. 
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The defendants were afterwards brought up for judg¬ 
ment, and Mr. Harvey was sentenced to pay a fine of 200/. 
and be imprisoned in the custody of the Marshal for three 
months, and to find sureties for three years; Chapman wm 
sentenced to two months imprisonment in the same custody, 
and to find sureties for the like term. 


Jervis v. Sidney, Bart, FriV/wv, 

_ Nov. 7. 

T^IIIS was an action against the sheriff ol the county of Deciarailou 
Kentf for a false return to a writ of fieri facias. The de- 

siienn for a 

claration stated, that on the 28th January^ the writ was false return, 

alle^iMl, that 
from the day 

of the delivery of Ihe writ, until and at, and t^er the return thereof, he was sheriff. 
The writ was returnable on the l^tli, and the defendant’s shrievalty expired on the 
7th fVtrMaryHeld, no variance. 
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delivered to the defendant, vho then and from thence until, 
and at and after the return of the said writ, was sheriff 
of the said county of Kent. At the trial before Graham, B. 
at the last Assizes for the county of Kent, it appeared in 
evidence, that the writ was returnable on the 12th Febru¬ 
ary, and that the defendant’s shrievalty expired on the 7th 
of that month, whereupon it was objected, that the plain¬ 
tiff" must be nonsuited for a variance. The learned Judge 
over-riilcd the objection, but saved the point, and the plain- 
tiflf had a verdict, subject to a motion for a nonsuit. 


Gurney now moved accordingly for a rule nisi to enter 
a nonsuit, and contended, that tlfe objection was valid, the 
allegation in the declaration ha-'ing failed in proof. The 
defendant ceased to be sheriff" when the cause of action 
arose, and therefore it was material to prove the allegation 
in the declaration. This W'as negatived by the evidence, 
and consequently it is ground of nonsuit. 


Per Curiam. It was quite immaterial to allege that 
the defendant was sheritf at the return of the writ. All 
that it was incumbent on the plaintiff" to do was, to prove 
so much of the allegation as was necessary to maintain the 
action. In matters of contract, if so much of the decla¬ 
ration is proved as will maintain the sort of action brought, 
the plaintiff may recover pro tanto. He cannot recover 
upon a different ground of action; but where it is the same 
ground of action, and the allegation in the declaration goes 
beyond what is necessary to be proved, it does not affect 
the right to recover. In this case, all that was requisite 
for the plaintiff to shew was, that what the sheriff did, was 
in his character of sheriff; and although the cause of action 
may have in fact arisen after his shrievalty had expired, yet 
it is perfectly clear, that a sheriff may make his return after 
he has ceased to be sheriff. He may be called upon to 
make his return within six months afterwards. The point 
is too plain foj argument. 


Rule refused. 



MICHAELMAS TERM, FOURTH GEO. IV. 


485 


1023. 


Butler v. Capel. 


I'riilinjf 
Soo, 7. 


This was an action of debt on bond, conditioned for 
the due payment of an annuity. The defendant craved oyer 
of, and set out the bond and condition (which recited that 
one .7. W. had agreed to sell an annuity of 150/. per annum 
to the plaintiff, and secure payment tliercof by a demise and 
assignment; and in pursuance of .sucli agreement, did, by 
indenture, covenant to pay the said annuity; which inden¬ 
ture contained a demise of certain Icasciiohi premises therein 
particularly desciibcd), and pleaded, first, non est facUni;* 
second, that there was no mcniori:d of the said indenture 
enrolled within thirty tlayf^ after the execution thereof, as 
required by the annuity act 53 (ieo. 3. c. 141 ; and third, 
that there was no memorial of the said indenture, correctly 
tlcscribing the nature thereof, and the property thereby in¬ 
tended to be chaiged, for securing the payment of the an¬ 
nuity, enrolled as required by the same act. 'L'hc plaintiff 
replied to the second and ihirtl pleas, that the indenture w'as 
duly enrolled, and assigned as. breaches of the condition, 
non-payment of one }oar and a half of the said annuity. 
At the trial before ,4C. J. at the Lonr/on adjourned 


TIlC O.i G'co. 
f. 111, vc- 
ijuires, Ural in 
tito incinori.il 
of an annuity, 
tiu! “ ii.itnre 
of tlin instru- 
mcnl’’ liy 
^vllil‘h it is sc¬ 
ented, shall 
be set forth. 
Where the 
incinoiial of 
an annuity do- 
.scrihed tlic in- 
.striiincnt by 
whicli it was 
.secured as 
“ an 

mant of c(!r- 
tain horedita- 
ineiits,'’ and 
it n|>pearc'd 
tli.it ill fact 
the inslriiiiaiit 
wib an Hillin'- 
Irase :—Held, 
that ill pu- 
pillar l.iii- 
{iu.igf, thu 
&triuneiit vi.is 
siitlicieiitly 
described. 


Sittings after last Term, the indenture mentioned in the 
condition of the bond, being produced, it appeared, that 
the grantor t)f the anmtity was entitled to certain lands, 
houses, and premises for the residue of a term of one 
thousand years; and for securing the paymetit of the an- 
miily, did grunt, bargain, sell, and demise tlie said pre¬ 
mises to certain trustees therein mentioned, during the re¬ 
mainder of the said term of one thousand years, c.xcepl the 
last ten days of the said term, yielding and [>tying a pepper¬ 
corn rent. In the memorial, this deed was described as “ a 


grant of an annuity of 150/. and an assignment of certain 
hereditaments and premises fiir securing the same.’' Oa 
the part of tlie dcfeiidaut it was insisted, that this was a mis- 
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description of the deed, and not in compliance with the re¬ 
quisites of 53 Geo. 3.C. 141, which requires that the nature of 
the instrument given for securing the annuity, shall be properly 
set forth in the memorial. The indenture in question was 
not an assignment but an under-lease, and therefore it was 
not properly described in the memorial, and consequently 
the annuity being void, no action could be maintained on 
the bond. The Lord Chief Justice held, that as the in¬ 
strument was described in the ordinary and popular lan¬ 
guage of mankind, it was sufficient to satisfy the requisites 
of the act, and therefore over-ruled the objection, but re¬ 
served the point. A verdict was recorded for the plaintiff, 
and^ 


Copkj/, S. G. now moved t6 enter a nonsuit. The 
53 Geo. 3. c. 141, gives a form of enrolment; and in the 
second column of the schedule, the parties are required to 
describe the “ nature of the instrument.” The question in 
this case is, whether the nature of the instrument has been 
set forth. It is described as “ a grant of an annuity of 150/. 
and an assignment of certain hereditaments and premises for 
securing the same.” The evidence adduced to support this 
description, is a demise or under-lease of certain leasehold 
premises, and not an assignment of certain hereditaments 
and premises; consequently the instrument has not been 
truly described. An assignment is a very ditt'erent thing 
from an under-lease. The assignee of a lease is bound by 
all the original covenants respecting the payment of rent 
to the lessor, and by all other obligations, but an under- 
Icsscc stands in a very different situation; he is only bound 
by the covenants in bis own lease. In this very case, the 
iinder-lessce is bound only to pay a nominal rent; whereas, 
if there had been an assignment of the original lease, the 
assignees would have been bound to pay the rent which the 
original lessor had reserved; so that the instrument given in 
evidence is very different from that mentioned in the me- 
iiioriiil. If, ilierefore, the directions contained in the sche- 
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dule to the annuity act are to be construed strictly, it is 
quite obvious that they have not been complied with. Un¬ 
doubtedly, in popular language, an assignment may mean 
a conveyance; but according to the rules of construction 
always applied to this act, the directions in the schedule 
ought to be strictly complied with. Smith v. Pritchard (a), 
Darzein v. Lincoln (Ji), and Cheek v. Jefferies (c). Here, 
the indenture is in substance an under-lease, and therefore 
when it is described as an assignment, the plaintiff has not 
properly incniorialiscd the instrument, and must fail in his 
action. 


487 

1R23. 

Butlkr 

Cai»el. 


Ahuott, C. J.— [ am of opinion, that the verdict in 
this case ought not to be disturbed. If in pieadinft the 
pleader had alleged this^to he an assignment of the pre¬ 
mises in question, and had given this deed in evidence, he 
would not have provctl his allegation, because tlio pleader is 
to state the instrument according to its legal ell’cct and ope¬ 
ration, which he would have done untridy if he had de¬ 
scribed this as an assignment, inasmuch as the grantor has 
not, in point of law, parted with all his interest. Hut 
here, all that is required in the memorial is, that the nature 
of the instrument shall be stated. In the column of the 
schedule, under the head Nature of instrument,” are 
given examples of the manner in which the instrument is 
to be described, namely, “ Indenture of lease and release;” 
‘‘ Hond in penally of " Warrant of attorney to con- 

fiss judgment on the same bond.” It seems to me, there¬ 
fore, that we are to understand the words “ Nature of in- 
strumeni,” as meaning such a description of it as would be 
understood in the common and popular sense of mankind, 
us applicable to it. 1 thought so at the trial, and I am 
still of that opinion. 

Bay LEY, J. —If the argument in support of this motion 
were to prevail, it would be incumbent on the party, in 

(«) Ante, vol. h. p. 374. (6) j D. & A. 111. (tj Ante, t83, 
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every case, to describe the instrument according to its legal 
operation, which in many instances would be an extremely 
difficult thing to do. If the plaintiff had over-stated the 
description of the instrument in the memorial, there would 
be a great deal in the objection, but he has understated it, 
and therefore there is no ground for saying that he has not 
sufficiently complied with the requisites of the statute. In 
Harrison v. Vallance (n), which was an action of trover, the 
declaration described a certain deed as “ an assignment 
purporting to be a conveyance,” and it appearing that the 
conveyance was in fact by lease and release, it was held no 
variance. 


IIoLROYD, J.—In strict legal phraseology, this instru¬ 
ment does not operate as an assignment, because when a 
man executes an assignment, in strictness of law he parts 
with all his interest; but in common parlance a man may 
be said to have assigned his estate when he has parted with 
it only for a period of time. It is an assignment in common 
parlance for so long a time as he has parted with it. 1 
therefore think there is nothing in the objection. 

Rule refused (6). 


(«) 1 Biiig. 4.>. 


(h) Best, J. was absent. 


Friday, 
Nov. 7. 

Tlic Court will 
not, on mo¬ 
tion, cancel a 
bail-bond 
giveti by a 
person claim¬ 
ing to be an 
Jris/i peer, un¬ 
less his peer¬ 
age is clearly 
made out. 


Storey v. Birmingham. 

Crojvder moved for a rule to shew cause why the 
bail-bond given by the defendant (who, had been arrested on 
a bill of Middlesex) should not be delivered up to be can¬ 
celled, on the ground that before and at the time of the 
arrest, he was a peer of that part of the United Kingdom of 
Great Britain and Ireland, called Ireland, by the title of 
Lord Alherleif, &c. of which fact there was a positive affi¬ 
davit. There was no statement that the defendant had 


ever sat in Parliament, or had ever done any act in the clia- 
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racier of a peer; but it was submitted, that the fact of his 
being an Irish peer, was sufficient to privilege him from 
arrest by the Irish act of Union. 

Per Curiam. Before \vc can interfere summarily iu 
a case like this, it must be clear case of peerage. If the 
defendant be a peer, the answer to this motion is, that he 
may plead his peerage, and establish his title in a regular 
way. 

Rule refused. 


1823. 


Storey 

V. 

Birming¬ 

ham. 


Clark r. The Inhabitants of The Hundred of 

Blythincj. 

This was an action on the case, on the statute 9 Geo. 1. 
c. 212, to recover from the hundred of Bltfthing, the value 
of certain stacks of corn and hay of the plaintiff, which had 
been wilfully destroyed by fire, w'iihin the hundred, by some 
person or persons unknown. The declaration stated, that 
the offence was committed within one year before action 
commenced ; that notice of the circumstance was given by 
plaintiff to three inhabitants of the town of II., which was 
near to the place where the offence was committed, within 
ten days after it occurred; that^within four days after that 
notice, plaintiff gave in his examination before a magistrate 
of the county, in which he deposed, that the stacks had 
been set on fire by some person or persons unknown; and 
that six months and upwards had elapsed, and that the 
offender or offenders had not yet been apprehended or con¬ 
victed. Yet the said inhabitants of the said liutidred of 
li. have not, although often requested, made full, or any 
satisfaction or amends to the said plaintiff' for the damage 
and injury by him sustained as aforesaid, to the damage of 
the said plaintiff of 9.001.” Plea, Not Guilty, and issue 
thereon. At the trial before Bosanquel, Serjt. at the lust 
Assizes for the county of Sujfolk, evidence wifs given in 


Saturday, 
Nov. 8. 


The owner of 
stacks of corn 
inalieioMsIy 
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1B23. 


Clark 

V. 

The 

Inhabitants 
of the 
Hundred 
of 

Bl\tiiing. 


support of all the allegations in the declaration, but as it 
also appeared that the plaintiff’s premises and stock, in¬ 
cluding the property in question, had been insured against 
iire, and that'he had been paid the full amount of his loss 
by the insurance odice, it was contended, on the part of the 
defendants, that he had no longer any right of action against 
them. The objection was over-ruled by the learned Ser¬ 
jeant, and the plaintiff had a verdict, with leave to the de¬ 
fendants to move to enter u nonsuit. 


Storks now moved accordingly, and renewed the objec¬ 
tion. Koth the language and policy of the statute upon 
which this action is grounded, require that the party shall 
be suffering a continuing damage at the time when he seeks 
satisfaction from the hundred; and therefore as the plain¬ 
tiff had received the full amount of his loss from the in¬ 
surance office before the action was cominencea, he had 
then ceased to sustain any damage, and it would be a viola¬ 
tion of the statute to allow him to recover against these de¬ 
fendants. Section 7, of the act provides, that the inhabit¬ 
ants ot the hundred 6hall make satisfaction to every person 
lor the damage he shall have sustained by the setting lire to 
any stack of corn, &c. committed by any offender against 
that act; so that it is clear, the legislature intended to afford 
remuneraliou to the person actually injured only, and did 
not contemplate the introduction of any third party, who 
might previously have insured his property. The 3 Geo. 4. 
c. 33, the object of which was to regulate the mode of 
recovering for damage occasioned by offences against the 
9 Geo. 1. c. 22, also supports this argument, for in ss. 3 & 
4 of that act, the legislature evidently coniine the right of 
recovery to the individuals whose property is destroyed. It 
has been decided, that both the 1 Geo. I. stat. 2. c. 5, and 
the 9 Geo. 1. c. 22, are remedial statutes, and intended to 
relieve the party damaged by the illegal act. Ratcliffe v. 
Rdcn («), and Hyde v. Coggan (b). Now here, the part/ 

(ii) Cowj). 185. Pearson, ante, vol. ii. 4 .‘ 59 . /ilkn 

(o) a Doug. Sec Jackson v, v. Ayre, ante, page yd. 
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damaged has received satisfaction from the insurers, and it 
is not competent to them to remunerate themselves by an 
action against the hundred in his name. It must be ad¬ 
mitted, that ill Marshall on Insurance (a), a MS. case is 
mentioned under the name of Mason v. Sainshury, which 
militates against the present argument. That was an action 
upon the Riot Act; the plaintitf had received the amount 
of his loss from an insui'ancc oflice, and this Court certainly 
lield, that the insurers might recover from the hundred in 
liis name, though not in their own. I'hat, however, is a 
solitary case, and does not appear to have received a very 
solemn decision, and therefore upon a question so compa¬ 
ratively unsettled, and of such vast public importance, the 
Court will at least think further consideration desirable. 


1823. 


Clark 


r. 


The 

Imiaiiitants 
of the 
Hundred 
of 

Ulytiiinc. 


Aubott, C. J.— ^The question upon which the present 
application depends, was decided in this Court many years 
since in the case of Mason v. Sainshuri/, and unless there is 
great doubt as to the propriety of that decision, it would not 
become us now to disturb it. I cannot say that I entertain 
any doubt as to its propriety. The intention of the legislature 
in passing this and the other statutes of the same nature, was 
twofold; to render the inhabitants of hundreds vigilant for 
their own sake as w'ell as that of the public, by making them 
interested in the prevention of offences; and where that is 
impossible, in the apprehension and conviction of ofl'eiiders. 
'I'his particular statute contains provisions which arc appli¬ 
cable to both those objects, for section 7 renders the hundred 
liable to make satisfaction for the injury sustained, and sec¬ 
tion 9 provides, that they shall not be so liable if the of¬ 
fender is apprehended aud convicted within six inontlis after 
the commission of the offence. With respect to the ques¬ 
tion, whether it is competent for the defendants to set up in 
their own defence a contract made between third persons, 
it seems to me that the principle of the act fully justifies the 
decision of the former case, and that wc should be acting in 

(«) Vul ii. p. 706. • 
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1823. 

Cr<ARK 


violation of that principle if we were to disturb the present 
verdict. 


V. 


The 

Irhaditamts 
of the 
HuNniiEi) 
of 

Blythxng. 


Bayley, J.—I am of the same opinion. The principle 
is not new, or peculiar to this subject. It has been held, in 
the case of damage done to a ship, that the owner may 
recover from the underwriters for his own benefit first, and 
may afterwards sue the author of tlie damage in his own 
name for the benefit of the underwriters. 


Holroyd and Best, Js. concurred. 

Rule refused. 


JtloTidiaj, 
Noc. 10. 


Astle and Another v, Thomas and Baldwin. 


iii^ of the 
township of 
It., and seve¬ 
ral hamlets, 
two cliiirch- 
wardciis were 
appointed by 
the township, 


jA.SSUMPS 1T by plaintifi's, churchwardens of the town- 
ship of Burton-iipoii-Trent, in the parish of Jhirton-upon- 
Trcnt, against defendants, late churchwardens of the same 
township, for money had and received to the use of plain¬ 
tiffs as such churchwardens. Plea, by defendant Thomas, 
non assumpsit; and by defendant Jiaidwin, the non-joiiider 

rertof^thepa- other persons, I. T., and l.II., as defendants. Is- 

rish,who .nadc q,j plea^. At the trial before Park. J. at the last 
separate rales _ ' 

for their own Assizes for the couiily of Staffordy the facts w'ere these;— 

divisions rc* • • 

spectivelyThe parish of Ihirlon-upon-Trent consists of the township 

chmch- Burton-upon-Trenty and of several hamlets. The pa- 

wardens for j.jsj| fjas always had four churchwardens, two appointed by 
tlie township, . ‘ 

inifxht maintain the township, and two by the hamlets, jointly. The pa- 
assmnpsit parish church, which is situate within the 


against their 
predecessors, 
for a balance 
remaining in 
their hands, 
without join¬ 
ing the other i . 
chnrchwanl- hands, 
eiis as plain- 

tifl’s, or defendants, and without proving that their appointment was strictly legal. 


township. The two sets of churchwardens liave always 
made separate rates. At the time when the defendants went 
out of office, a balance of IS/, was remaining in their 
I. T. and J. II. were the churchwardens for the 
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hamlets during the same period that the defendants were ^303 
churchwardens for the township. It was objected, on tlie 
part of the defendants, that the four churchwardens ap- Astuk 

pointed for the parish, formed one corporate body, and Thomas. 

therefore that the action ought to have been brought by 
all the present, against all the former, churchwardens. The 
learned J udge, however, over-ruled the objection, and the 
plaintiffs, under his direction, obtained a verdict for the 
balance of 18/. 

Campbell now moved for a new trial, on the ground, 
that die learned Judge had mis-directed the J ury in point 
of law'. It must be admitted, tliat no common fund was 
ever raised in the paris^, and that it was in evidence that 
the cliurchwardens for tiie township, and those for the ham¬ 
lets, had constantly made separate rales on account of their 
own respective divisions. But that fact will not authorize 
either of them in suing, nor will it render them liable to be 
sued alone, because it has been decided, that by law there 
must be one fund for the whole parish, and that separate 
bodies of churchwardens in one parish, cannot legally make 
separate rates. Ilex v. Gordon («). [Bayley, J. That 
case is materially distinguishable from the present, because 
the rate there in dispute was a poor-rate; there may exist 
an itnmeniorial custom fur a church-rate to be raised in a 
particular way, but there cannot for a poor-rate, which has 
been in existence only since the reign of Hlizabeth,'\ Still, 
the plaintiffs cannot maintain this action, because they sue 
as churchw'ardcns of the township; there cannot be an ap¬ 
pointment of churchwardens for a township; it must be for 
a parish; consequently, if the plaintiffs have been elected 
and sworn as officers of the township, they have been il¬ 
legally appointed, and caiuiot stand before the Court in the 
character which they have adopted; if, on the other hand, 
they were appointed for the parish, they have mis-dcscribed 
themselves in the first place, and they should have joined 

(a) 1 B. & a. 524. 
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the other two churchwardens, as plaintiffs, in the action. 
Upon either view of the case, therefore, the defendants are 
entitled to a new trial. 


Abbott, C. J.—I think we are not at present called 
upon to decide whether the appointment of these plaintiffs 
was strictly legal or not; we are bound to presume that it 
was, until the contrary is clearly shewn. It is in evidence, 
that the two districts for w'hich the several sets of church¬ 
wardens acted, kept two separate purses, which were sup¬ 
plied by separate rates, and that there was no common fund 
in the parish. The parish, therefore, considered at large, 
has suffered no injury by this sum of money not being paid 
over, but the injury done is to that portion of the parish, 
by which, and for the benefit of which, it was raised. It 
seems to me, therefore, that as the plaintiffs appear cloatlied 
with a character which entitles them to direct the applica¬ 
tion of this money, they are the proper persons to maintain 
an action to recover it from the party who withholds it from 
them. 


Bayley, Holuoyd, and Best, Js. concurred. 

Rule refused. 


Warren v. Howe. 

TTHIS was an action of covenant on an indenture of as¬ 
signment. Plea, non cst factum, and issue thereon. At 
the trial before Abbott, C. J. at the London adjourned Sittings 
after last Term, the plaintiff produced the indenture, which 
recited, that the defendant being indebted to the plaintiff in 
a sum of 50/. 5s. and being unable to pay, had requested 
the plaintiff to accept an assignment of a judgment rccover- 


Ufonilay, 

Aor. 10. 

A jiidginrnt 
debt is not 
“ property,” 
vritliiii the 
meaning of 
tlic h5 Geo. 3. 
c. 184. Sriicd. 
part 1. tit. 

Conreyance, 
and therefore 
an assignment 
by indenture, 
of a judgment 

debt, docs not require an ad valorem stamp, but must have the common deed stamp. 
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ed by the defendant against one Morgan, to the amount of 1023. 

168/. as a security to him (the plaintiff) for his debt; that 
the object of the assignment was to secure to the plaintiff Wabreh 
the payment of 50/. 5s, upon trust, out of the money that How*, 
might be recovered upon the judgment, first, to pay the costs 
of the a«isigtiment, and the cxpences of enforcing the judg¬ 
ment, not exceeding 30/. and, second, to pay himself his 
debt of 50/. 5s., and pay over the surplus to the defendant. 

The indenture had an ad valorem stamp of 1/. 10s. and it 
was objected for the defendant that it should have had the 
common deed stamp of I/. 15s. ; and the learned Judge being 
of o])inion that the objecliun was well founded, directed a 
nonsuit, but gave the plaintiff leave to move to enter a 
verdict for 50/. 5s. if the Court should be of opinion that 
the instrument had been properly stamped. 

Jeremy now moved according to the leave given. This 
case depends upon the construction of the 55 Geo. 3 . c. 184, 

Sched. part 1, tit. Conveyance. That statute requires a stamp 
of 1/. 10 s. “ upon the sale of any lands, tenements, rents, 
annuities, or other property, real or personal, heritable or 
movenble, or of any right, title, interest or claim in, to, out 
of, or upon any lands, tenements, rents, annuities, or other 
property, where the purchase or consideration money therein 
or thereupon expressed shall amount to 50/. and not exceed 
150/.” [Jbbolt, C. J. The question is, whether this in¬ 
strument is a convc} mice of proper/^ within the meaning of 
tlie act; if it is so, it is duly stamped, and the plaintiff is 
entitled to a verdict.] A judgment debt is property within 
the meaning of the act, and the assignment of it is an assign¬ 
ment of a right to property within the description given in 
that part of the schedule cited. There is no doubt that a 
debt upon a judgment may be assigned (a), and a chose in 
action, it is said, maybe assigned for a just debt (6); and 
although in those particular cases the assignor is the only 
party who can sue, still the assignee acquires an interest in 

(tt) liittlcton’s Kep. It6. (1*) Vin. Abr. Assignment, D. 
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the right assigned; as was laid down by BuUer, J. in the case 
of Master v. Miller (a). It has indeed been held in one 
case in the Common Pleas, that this clause applies exclu¬ 
sively to actual sales between vendor and purchaser, and 
therefore that a deed of assignment of property to a trustee 
in trust to sell, is not a conveyance within the meaning of 
this clause, Coates v. Perrtj (6); but in this case, although 
the assignee is a trustee for some purposes, still there is an 
actual transfer of the assignor’s right to the amount of the 
debt owing to the assignee. But, not relying too strongly 
on this part of the case, this instrument seems also to come 
within the meaning of another part of the Schedule, title 
Mortgage, as being ** a conveyance of property in trust for 
sale, intended only as a security for money,” upon which, 
where the sum to be secured exceeds 50/. and does not ex¬ 
ceed 100/. a similar duty of 1/. 10s. is imposed. The in¬ 
strument distinctly recites, that the assignment is made for 
the better securing” the repayment of the debt of 50/. 5s. 
upon certain trusts to ensure that object; and, consequently, 
it comes completely within the terms of that branch of the 
statute, and is, with reference to that, sufficiently stampt. 
Upon either of these grounds, the plaintiff is entitled to 
have a verdict entered in his favour. 

Abbott, C. J.—It happens, on the present occasion, 
that the ad valorem duty is less than would have been pay¬ 
able upon the common deed stamp. In general it happens 
otherwise. Whether the clause imposing the ad valorem 
duty is cumulative or not, we need not decide, because, 
adverting to the language of the act, I thought at the trial, 
and 1 am of the same opinion now, that a judgment debt is not 
property within the meaning of the clause referred to. The 
act speaks of ** lands, tenements, rents, annuities, or other 
property, for or in respect of the deed, whereby the lands or 
other things sold, shall be conveyed to the purchaser.” I 
think the terms, ** other properly,” must be understood as 
(a) 4 T. R. 340. (6) 6 J. B. Moore, 188. 
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applying to such property as is ordinarily the subject of sale, 
and readily convertible into money. It cannot be said that 
a judgment debt falls within that description, and therefore 
this instrument is not governed by the clause already alluded 
to. With respect to the mortgage clause, that clearly has no 
application to it, because it is not a conveyance '* in trust 
for sale.” I am therefore of opinion that this deed was not 
sulliciently stampt, and that the nonsuit was right. 

Ilo i.ROYD, J.(o) and Best, J. concurred. 

Rule refused. 

(a) Uii^lcijf J., was ahst'iit. 


Doe, on the Demise of Wilmot, Esq. v. Ptv”kkrino 

and Others. 

Ejfxtment for lands and premises, situate in the 
parishes of Spondon and Chaddesdeu, in the county of 
Derbj/. At the trial, before Garrow, B. at the last Derbi/shire 
Assizes, the case was this:—By articles of agreement,'dated 
10\\i December, 1718, Edrcard Wilmot, the grandfather of 
the lessor of the plaintiff, covenanted, in consideration of 
his marriage with Catherine Coke, to settle the estate in 
question, " to the use of himself for his natural life, rer 
mainder to the use of trustees, also for his life, to preserve 
coutingent remainders; remainder to the use of his wife, for 
her life, for her jointure, and in bar of dower; remainder 
to the use of their eldest son and his heirs male ; remainder 
to the use of all their other sons, and their heirs male, in 
succession, the elder to be always preferred ; remainder to 
the use of their daughters, as tenants in common, and their 
heirs; remainder to the use of his heirs generally.” Edward 
Wilmot died in 1748, seised of the estate in fee, but with¬ 
out having made the marriage settlement, and by his will, 
VOL, in. I 1 
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the latter, not 
noticed in the 
former. 
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1823. dated iGlh Apiil, IT-'Mi gave all his real and personal estates 
to his wife, to Richard JHallidon WiJmot, (the father of the 
lessor of the defendant) to Susan Coke, and Richard Wil- 
Pickering. (the father of the lessor of the plaintiff) surviving. J3y 
iiulcntures of lease and release, dated ‘ifjlh and 30th 'No¬ 
vember, 1750, made between Catherine Wilmot (the widow) 
of the one part, and I'. Lowe, and S. irebsler, of the other 
part; after reciting the agreement, and that no settlement 
liad been made pursuant to it, and reciting the will of Ed- 
xmrd IVilniot, Catherine IVilmot (the widow) granted to the 
said E. Tj. and S. fC. the estate in question, " To hold to 
them, their heirs and assigns, for ever, to the use of her¬ 
self, for her life ; remainder to the use of her eldest son and 
his heirs male; remainder to the use of her second son, and 
his heirs male; remainder to tli^ use of her four daughters, 
Cassandra Bai/les, wife of Martin liat/les, of London, and 
Elizabeth Wilmot, Mary Catherine Isabella Wilmot, and 
Ann Wilmot, and their heirs, as tenants in common; re¬ 
mainder to the use of her own right heirs for ever.” Cathe¬ 
rine rribnof died in Ingmt, 1751, leaving the said Francis 
Jiallidon Wilmot her surviving. By indentures of lease and 
release, dated 1st and 2d October, 1751, the lease made 
betv\ecn the said F. B. IVilmot, of the one part, and Henry 
Wilmot and Francis Ncrcdigale, of the other part, and the 
release made between the said F. U. Wilmot, of the one 
part, the said If. IVilmot and F. Neicdigate, of the second 
part, and .John Bateman and Charles Kirkman, of the third 
part; the said F. B. Wilmot granted the estate in question 
to the said II. Wilmot and F. Nercdigate, their heirs and 
assigns, To hold to them and their heirs, to suffer a recovery, 
which said recovery it was thereby declared should enure 
“ to the only proper use and behoof of the said F. B. Wilmot, 
and of his heirs and assigns for ever.” F. B. Wilmot con¬ 
tinued in possession of the estate till the year 1798, when 
he died intestate, and the estate descended to the Rev. Francis 
Wilmot, his only son, and heir at law, who continued in 
possession till April, 1818, when he died, a bachelor and 
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intestate, and the estate descended to Smart, the wife of 1823. 
John Coke, his only sister, and heir at law, under whom 
the defendants are in possession as tenants for a term. Upon 
the production of tlie recovery deed, and the exemplification Pickerinq, 
thereof, it appeared that they differed from each other, the 
former having several erasures and alterations in the dates, 
the attestations, and various words in the body of the deed, 
which were unnoticed in the latter. The lessor of the plain¬ 
tiff claimed as tenant in tail under the settlement of SOlh 
and SOth November, 1750, and the defendants, for their 
lessor John Coke, claimed under the recovery. It was con¬ 
tended, on the part of the lessor of the plaintiff, that the 
recovery deed bore upon the face of it evident marks of 
fraud, and was therefore no bar to the entail: and on the 
part of the defciKlant that the exemplification being free 
from that objection, and being in the nature of a record, 
was in itself sufficient evidence of a good lecovery, and 
therefore operated as a bar to the entail, independently of the 
deed it'<elf; and the learned Judge, being of that opinion, 
directed tlie Jury that they were bound in point of law to 
find a verdict for the defendants, which they did accord¬ 
ingly. 

I 

Vaughan, Serji., now moved for a rule to shew cause 
why the verdict should not be set aside, and a new trial 
granted, on the ground of misdirection. The deed w'as 
clearly fraudulent upon the face of it; it was plain thfit it 
had been executed at one period, and for one purpose, and 
had been recently altered so as to bear a later date, and to 
answ'cr a different purpose. At least, therefore, the validity 
of the deed was a question w'hich ought to have been in¬ 
quired into, and upon which the Jury should have been left 
to decide. Without such inquiry the exemplification was 
not conclusive evidence of the recovery, and ought not to 
have been admitted for that purpose. * 

Abbott, C. J.—1 am of opinion that the direction of 
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the learAed Judge was correct in poitit of law, and that the 
verdict was right. The exemplification was conclusive evi¬ 
dence of the defendant’s title, and the state of the deed after 
such a lapse of years, Mas perfectly immaterial. The rea¬ 
soning of Lord Holt, in the case of Lacy v. Williams (a), 
is quite decisive of the present. 


XJayley, J.—^The exemplification of the recovery is a 
record, and it is not competent for us to look out of the 
record into the deed, in order to impeach the one for a sup¬ 
posed defect in the other. If the deeds were executed 
during the life of the tenant for life, still, if the recovery 
was not suffered till after hhi death, it would then become 
valid. . 


lioLROYD, J.—^The appearance of the deed, however 
suspicious it may be, cannot now affect the recovery; the 
recovery would be good even though the deed were no 
longer in existence. Tliat principle has been repeatedly 
laid down; in Roe v. The Archbishop of York (fi), where it 
was held, that the mere cancelling in fact of a lease, is not 
a surrender of the term thereby granted, within the statute 
of Frauds; and in Lord Downe's Case (c), where it was 
held, that where the deed to make the tenant to the praecipe 
is lost, the recovery may be amended by the inrolment itself 
being brought into Court. 


Best, J. concurred. 


(а) t Salk. 568. 

(б) 6 East, 86. 

(c) 4 Taunt. 798. 

(d) See fVarren v, Greenville, 


Rule refused (d). 

2 Stra. 1129. GoodiUle v. Duke 
of Ckandoa, 2 Burr. 1065. Gartside 
V. Rudcliffe, 1 Clu Ca. 292, and 
14 Geo, 2. c. 20. 8.5. 
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Lister v. Buown^ 


501 

1823 . 


W^dnesduyf 
Nov, 1%. 


This was an action on ihe statute 11 Geo, 2. c. IQ, for in nn action on 

fraudulently removing goods to avoid a distress for rent. At 

the trial before Park, J., at the last Shropshire Assizes, it 

appeared in evidence, that the defendant had been tenant to removing his 
I 1 • • • • 1 goods to avoid 

tlie plainbn of a considerable farm, but becoming embarrassed a distress for 

in his affairs, determined to give up the farm to his son, necessary to^ 

witli an assignment of his effects, in consideration of the son actual 

^ ... p.irticipatioii 

paying the arrears of rent, and discharging certain debts then in the act, if 
owing in respect of the farm. It was determined that an takes plar <5 
application should be n^adc to the plaintiff to take the son 
as tenant instead of the defendant, at a reduced rent. Ap¬ 
plication was accordingly made to the plaintiff, who agreed, 
that as soon as the rent in arrear was paid, the son should 
thereafter be considered as tenant, but nothing was done to 
ratify the agreement, and the defendant still continued liable 
fur the rent. In the mean time possession was delivered to 
the son, who on the 2()tli March following, clandcslinciy 
removed the goods to avoid the landlord’s distress for rent, 
and this action was brought against the defendant. The 
father knew nothing of the removal, except that it appeared 
ill evidence that on the evening of the 2oth March, the son 
called upon him and told him of his intention to remove the 
goods. Upon which the defendant said “ what is to bdbomc 
of me ? I shall be liable for all the arrears of rent.” To 
this the son answered, “ I will take care of you.” The 
learned Judge left it tc the Jury, whether under these cir¬ 
cumstances the defendant was aiding and assisting in the 
distress; for if he was, his Lordship was of opinion that 
the defendant would be liable under the statute. I'he J ui y 
found for the plaintiff. 


Pearson now moved for a rule to shew cause why the ver- 
should not be set aside, and a new trial granted. Tlifs 
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question is, whether the defendant, who must certainly be 
considered as the tenant, and therefore liable for the rent, can 
be answerable, unless he does some act shewing that he is 
a party to the fraudulent removal. The circumstance of his 
being cognizant of what is about to be done, a few hours 
before the actual removal takes place, will not make him 
liable, unless he takes some part in the unlawful act. The 
proposal for removing the goods originated with the son, 
and not with the father, and therefore, though the son might 
be liable for aiding and assisting in the act, still the father is 
not answerable, unless he docs something in furtherance of 
the illegal object. The statute makes the tenant who shall 
fraudulently remove, and those who aid and assist in the re¬ 
moval, liable to the penalty. Here thf father is the tenant, and 
it is clear that he does nothing whatever as tenant to bring 
him within tiie act; and if he is to be charged ns aiding and 
assisting, he ought not to have been sued in the character of 
tenant. The question here is, whether the tenant removed. 
If he did not, then the plaintiff must fail in this action. 


Abbott, C. J. — If in such a case as this, the tenant 
himself is not answ'erablc, the statute would be utterly de¬ 
feated, because nobody would be answerable. All that a 
tenant would have to do, would be to leave his farm, go to 
a distance, and some of his family may in the mean time 
clandestinely carry off all the effects, leaving the landlord 
destitute, perhaps, of the means of proving in what man¬ 
ner the removal takes place. 'J'his statute, though it is 
penal, is also remedial, and must receive a liberal construc¬ 
tion. It places those who shall do the illegal act, and those 
who shall aid and assist, on the same footing; they are all 
liable to the same consequences as principals, I think 
the case was properly left to the Jury. 


Bayley, J.—The question is, whether the act of removal 
by the son was not, coupled with the other evidence, suf- 
heieut to shew that it was the act of the father also. I ant 
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of opinion lluit it was, and lliut the J ury drew the right 
conclusion. 

IIo LUO YD and Blst, Js. concurred. 

Rule refused. 


Kennedy v . Gouveja. 

Assij MlVSlT on a charlcr-pinty of affrciglitnient by 
piaintid, the master, to one Meireltes, of the ship Sir Alex¬ 
ander Mackenzie, on a voyage from Liverpool to ('earn and 
Aracati and back, with cargoes. The declaration set out 
the charter-party, and then averred, that the ship arrived at 
Ceara, and unloaded jrart of lier cargo there, but that 
before she had wholly unloaded, an agreement was (ntered 
into between plaintiff and defendant, which was also vSet 
out, and was as follows;—“ Ceara, oOth Nov. 18'2'J. It is 
nnitnally agreed between Captain Kennedy, master of the 
brig Sir Alexander Mackenzie, of the one part, and Mr. Gon- 
vcia, consignee and agent of the above brig and cargo, oti 
the behalf of Mr. jT/c'/>i7/c«, merchant, of ljiverpoof,o( the 
other part, witnesseth, that the said parties agree to the 
following; that is to say, the said brig shall proceed direct 
to Maranham, witli part of her outward cargo, and there 
discharge the same, instead of delivering it here, befng 
deemed unsafe to the interest of the concerned, to bo dis¬ 
posed of in Ceara, on account of the disordered state of 
affairs in general; and on delivery of same said cargo at 
Maranham, is there to receive on board a full and complete 
cargo of cotton, for Liverpool, at the same freight as the 
vessel would have got had she proceeded on to Aracati, and 
there loaded a cargo as stipulated in the charter-party for 
JAverpool. Ere we proceed further, it is to be understood, 


his own name, without clesoTitiin" Iiiinself as as;eut:—Held, that he 
personaUv liahle fur the freight of the hoiiwwanl vuv .){>(>. 


1823. 

IjISTEK 

V. 

Brown. . 


jVoii. 1C. 
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that this agreement is not to be considered as a general de¬ 
viation from the original cfaarter>party, but rather a con¬ 
tinuance of the same, made, as above stated, on account of 
political motives. Mr. Gouveia also agrees to furnish the 
said brig, if possible, M'ith a pilot to Maranham, and like¬ 
wise to pay two-thirds of the port-chai^es there, which is 
considered by both parties sufficient compensation to the 
ship for such change of voyage. The discharging and 
taking in the cargo, the payments, demurrage, &c. at Ma- 
ranlmnif shall remain the same as if the vessel had remained 
here or proceeded to Aracati^ as specified in the charter- 
party ; both parties, therefore, clearly understanding the 
above agreement, sign their names,” &c. It then averred, 
that in pursuance of this agreement, the ship went to Ma- 
ranhaniy and there discharged the rest of her cargo, and 
received on board a full cargo of cotton for hiverpooly where 
she afterwards arrived and discharged the same, and that 
the freight amounted to 812/. 7«* \d. Breach, that defen¬ 
dant, on request, would not pay that sum, or any part 
thereof. Plea, Non Assumpsit, and issue thereon. At 
the trial before Baplep, J. at the last Lancashire Assizes, 
the plaintiff’s case rested upon the production and proof 
of the charter-party and agreement, proof of the aver¬ 
ments respecting the change of voyage, and discharge of 
cargo, and the testimony of Mr. MeirelleSf who stated, that 
he had never authorised the defendant to vary the charter- 
party, and had therefore thrown up the contract as void ; 
that he chartered the vessel on his own account; and that 
the outward cargo was on account of the defendant, and 
the homeward cargo on account of himself. In answer to 
this case, it was contended, that the defendant having 
acted merely as the agent of Meirelles, the original char¬ 
terer, was not personally liable upon the agreement, and 
therefore that the plaintiff must be nonsuited; but the 
learned Judge being of opinion, that as he had acted with¬ 
out any direct authority from his principal, he was, in point 
of law, liable upon his own undertaking, directed the Jury 



MICHAELMAS TERM, FOURTH GEO. IV. 

to find a verdict for the plaintiff, giving the defendant leave 
to move to enter a nonsuit. 

lAttledah now moved accordingly, and renewed the ob¬ 
jection. It is clear from the language of the agreement, 
that the defendant was acting as an agent, in the way which 
he thought most beneficial for his principal, under an emer¬ 
gency. It states, that the defendant acts ** on behalf of 
Mr. Meirelles” and assigns as his motive, ** it being deemed 
unsafe to the interest of the concerned,” that the ship should 
remain at Ceara, which was a circumstance that would 
fairly give him a general and implied authority to act as he 
did. [Abbott, C. ,1. The agreement witnesses that the 
said parties agree” without any reference there to any third 
person; the defendant is one of “ the parties;” then are there 
not two modern cases, Appleton v. Binks (a), and Burrell 
V. Jones (b)f decisive of this ?] Both those cases are dis¬ 
tinguishable from this; in the one the agreement was under 
seal, and the defendants there covenanted in express terms; 
in the other there was a distinct personal undertaking. ITiis 
is a mere memorandum of agreement; the defendant only 
agrees, and that expressly on behalf of another. [^6- 
bott, C. J. So it w as in Appleton v. Binks ; the defendant 
there covenanted for and on the part and behalf of ’ an¬ 
other person; and wliat distinction is there betw'een the 
words covenants” and ** agrees” f If a man covenants in 
his own name on behalf of another, he is liable on hia co¬ 
venant ; and if he promises in the same manner, he is 
liable upon his promise in assumpsit.] In Bowen v. Mor¬ 
ris (e), twice argued in the Exchequer Chamber, Mans- 
Jield, C. J. said, this contract did not bind the defen¬ 
dant personally, because he did not contract on behalf of 
himself personally; he acted merely as an agent.” That 
applies precisely to the present case. {Abbott, C. J. Tliere 


m 

1823 . 
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COUVEIA. 


(«) .S East, 148. 
{b) 3 B. & A. 47. 


(c) 2 Taunt. 374. Sec Macbeaih v. 
Hiihlimmd, 1T. K. 172. and Ivesm 
V, Coiinin^lon, ante, vol. ii. 507. 
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the defendant was the public officer of a corporation, and 
acted wholly as their servant.] Besides there is no mutu¬ 
ality in this contract; the plaintiff had no authority to agree 
to the substitution of another voyage; he was exceeding 
his power, as master, in so doing; Burgon v. Sharpe {a)\ 
and therefore the contract cannot bind the defendant. If the 
plaintiff had sued on the original charter-party, it would 
have been no defence to that action, that a .subsequent 
agreement not under seal had been made between the 
parties. [ Bayle^, S. I am not quite certain of that; at all 
events it would have gone in mitigation of damages.] The 
original charter-party w'as abandoned on account of a sup¬ 
posed deviation in the voyage, but the agreement expressly 
states that the ship’s going to Maranham “ is not to be 
considered as a general deviation from the original charter- 
party, but rather a continuance of the same.” In fact it 
was a continuance of it; it was entered into by the defen¬ 
dant as the agent of Meirelles, and for his benclit, and 
therefore the plaintiff’s remedy is against him, and he ought 
not to be allowed to throw off his responsibility, and cast 
it upon the defendant. 

Abbott, C. J.—^Thc language of the agreement, the 
conduct of the defendant, and tlie cases to which 1 ori¬ 
ginally alluded, all combine to shew that the defendant is 
liable in this action. lie signs the agreement in his own 
name, and docs not say that he signs for another. The 
language of the instrument is, ** It is agreed between the 
parties.’* Who are the parties ? The defendant and the 
plaintiff; therefore he has made himself pi^rsonally liable, 
fur the default of his principal on the one hand, and on his 
own personal undertaking on the other. 1 tliink the case 
was properly ruled at Nisi Prius. 

Bayley, J.—^The arrangement expressed in the agree¬ 
ment was a bargain betw'een the plaintiff and the defendant, 

(ti) 2 Campb. 529. 
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and whether made with, or without the authority of Mei- 
relies, is quite indifferent now; the defendant is equally 
liable upon the agreement as it is worded. The evidence 
clearly proved that the defendant gave instructions to the 
plaintiff all the way through, and conducted himself as a 
principal from first to last. 


607 


1823. 


Kennkuy 

V. 

Gouveia. 


Holroyd and Best, .Is. concurred. 

Rule refused. 


Den, on the Demise of Peters and Wife v. Hop- 

KINSON. 


Wedncsdaij, 

ISDV. 1 ^. 


EI.TECTMENT for lands and premises situate in 7fof ham 
and \orlh Cave, in the county of York. At the trial before 


Uiion a written 
agreement tu 
(leiiiisc ti'oiii 


Jiaijlei/, . 1 ., at the last Yorkshire Assizes; the case was 

this:—^'J'he lessor of the plaintiff, in the year 1822, became a no tire to 

entitled to the premises in question, in right of his wife, li'pnV’ 


who succeeded upon the death of her brother, the tenant 
for life. In March, 1821, and previous to the death of the 
tenant for life, the agent of a Mr. Higgins, who, as mort¬ 
gagee of the es'.ate, then, had the management of it, en- 


is good, iipuu 
parol evidence 
that by “Lady- 
day,” the par¬ 
ties meant 
“«h/ Lady- 
day." Such 


tered into a wiitten agreement with the defendant, which evidence is 
. . ^ admissible, 

was in the following terms:— Tadcasler, 21.st March, where the 


1821. jVlemorandimi of agreement made this day, where- 
by Richard Bailie, on behalf of Godfrey Higgins, Esq. ““‘fer seal, 
agrees to let, and John Hopkinson agrees to take all 
that farm, &c. now occupied by Mr. John Clark, and 


which the said J. C. is about to quit at Lad^-dat/ next, 
when the said J. Hopkinson is to enter, at the yearly rent 
of, &c.; and it is agreed that Mr. Hopkinson is to quit 
upon the same terms as he enters the farm.” This agree¬ 
ment was signed by the parties, and attested, but was not 
sealed. 'I’he defendant entered on the 6t\\ April, 1821, and 


continued to occupy the farm after the lessor of the plaiii- 
Jiff became entitled, but without any fresh agreement, and 
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on 20th Novemberf 1822, he paid half-a-year’s rent to him, 
for which he had the joint receipt of himself and wife. 
On the 8th October, previous to this payment, a notice 
was served on the defendant, to quit the farm ** on the sixth 
day of Jpril next and the defendant having held over, the 
present action was brought. It was objected for the de¬ 
fendant that this notice was irregular, the tenancy being from 
Lady-day to Lady-day generally, which by intendment of law 
must be taken to mean new Lady-day, and the notice being 
to quit at old Lady-day. To obviate this objection, wit¬ 
nesses w'cre called for the lessor of the plaintiff, to prove 
that the real understanding between the parties was, that the 
tenancy should commence at old Lady-day. This evidence 
was objected to on the part of the defendant, on the ground 
that parol testimony could not be admitted to vary or c.v- 
plain a written document. The learned J udge, however, 
over-ruled both objections, and admitted the evidence, and 
the lessor of the plaintiff had a verdict, with liberty to the 
defendant to move to enter a nonsuit on both points. 


jy. F. Jones now moved accordingly, and contended, first, 
upon the authority of Doe v. Lea (ja), that the holding being 
from “ Lady-day,'* must be taken to be according to the 
new style, especially as no custom of the country to the 
contrary was shewn, or indeed existed; and second, that as 
the holding was by deed, parol evidence was not admissible 
to^ shew that the verbal understanding of the parties was 
different to that expressed by themselves in the deed; and 
on this point he cited Doe v. Benson (b), but 

Per Curiam. Neither of these objections is tenable. 
As to the first, the defendant was to enter when his pre¬ 
decessor was to quit; that was at hady-day ; and it was 
proved, that the parties understood and intended that Lady- 
day should mean old Lady-day. As to the second, the 
tenancy here cannot be said to be by deed, because thp 
(<>) 11 East, 312. {b) -It B. & A. 58Q. 
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instrument is a mere written agreement, not under seal, and 
therefore upon the authority both of Doe v. Benson, and 
Burby v. The Mayor of Canterbury («), the parol evidence 
was admissible. There is therefore no ground for this ap¬ 
plication. 

Rule refused. 


1823. 

Den 

». 

Hopkinson. 


(a) 1 Esp. 198. Sep also Adams on Ejectment, 129. 


Doe, on the Demise of Ibbetson and Others r. Land. iVednesday, 

AW. IS. 

Ejectment for pi^cniiscs at ^dskwith, in the county It is not ne- 
of York. At the trial before Bayley, J. at the last York proXL^the 
Assizes, the plaintiif, who sued as assignee of an insolvent 
debtor, in order to prove his title so to sue, put in evidence charge of aa 
an office copy of the assignment of the insolvent’s effects debtor, in 
to himself, and a minute of the insolvent’s discharge, co- thcTiUeoniU 
pied from the entry in the proceedings of the insolvent assignee, to 
court, and called tiie clerk of that court, w'lio stated that ejectment, as 
the assignment was never, according to tlie practice of the 
court, made, until the proper order for the insolvent’s dis- c* 8.4. 
charge had been allowed. It was objected, for the defen¬ 
dant, that this evidence w'as insufficient, and that the plain¬ 
tiff ought to have produced the proceedings of the court 
themselves, in order to prove the due discharge of the ^in¬ 
solvent, without which the assignment would, by 1 Ceo. 4. 
c. 119. 3. 4. be void. The learned Judge over-ruled the 
objection, but gave the defendant leave to move to enter a 
nonsuit, if the Court should be of opinion that the evidence 
was insufficient; and the plaintiff having obtained a verdict, 


D. F. Jones now moved accordingly, and renewed the 
objection, contending, that as by the proviso in the act, the 
assignment would be void, unless the insolvent’s discharge 
was proved^ that fact ought to be established beyond doubt. 
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and by the best possible evidence, which could only be by 
the production of the original order of the Court below, 
but. 

Per Curiam, the evidence in this case was prinia facie 
sufficient to support the plaintiff’s title to sue; and if any 
doubt existed of the fiict, it was for the defendant to im¬ 
peach it. The proviso in the insolvent act is, tliat the as¬ 
signment shall be void unless the insolvent obtains his dis¬ 
charge. The onus, therefore, of shewing that the insolvent 
was not regularly discharged, lay upon the defendant. The 
plaintiff had done all that could reasonably be required, 
and therefore there is no reason for disturbing the verdict. 

Rule refused. 


Thursday, 
Nov . 13. 


The King r. Tlie Justices of the North Riding 

of Yorkshire. 

Scarlett (with whom was Jlerandei) moved for a 

rule to shew cause why a mandamus should not issue to the 
Justices of the Peace for the North Riding of Yorkshire, 
commanding them to take into consideration a report 
made by Martin Stapyltoii, Esq. respecting certain abuses 
in the House of Correction at Northallerton, and to take 
measures for rectifying the same. The affidavit upon 
which the motion was founded, stated, that Mr. Stapylton, 
being a magistrate for the North Riding of YorJeshire, on the 
14th October, 1823, visited the House of Correction at 


At. common 
law, prisoners 
c'oniiiiittcil to 
f;aoI for trial, 
and liaving 
no means of 
.supporting 
themselves in 
the mean time, 
arc not en¬ 
titled to any 
maintenance 
at the public 
expcncc. The 
19 C«r. S?. c. 4. 
and .31 Geo, .3. 
c. 46, require 
the J iisticcs to 
provide a stock 

of matoi ials for the employment of such prisoners, and the 4 Geo. ,3. c. 64, authorises 
the JiiEticcs to .set .such prisoners to work “ with their own eon.senf,’' in order to main¬ 
tain themscives. Where a visiting Justice reported to the .Sessions, as an abuse, that 
untried pi Lsoneis had been set to work on a tiiaehiiie, c.ilied the tread-mill, contrary 
to their own inclinations, and the .Sessions thereupon ordered, that such mode of em¬ 
ployment should be applied to other prisoners, as well as those sentenced to hard labor; 
and that those committed for trial, who were able to work, and had the means of em¬ 
ployment offered them, by which they might esirn their support, but who refused to 
work, should be allowed bread and water only -Held, that mandamus would not lie 
to compel the Justices to order such prisoners any other food; and that in ordering 
even an allowance of bread and water, they iiad done more than they were by law 
bound to do. 
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several prisoners who had been committed thereto previous 

to trial had been, contrary to their own inclinations, com- 

pelted to work upon the tread-mill; that thereupon he made Justices 

a report in writing of these facts to the Justices in General 'li»e North 
, . Kioino of 

Quarter Sessions assembled, and required them to take the Youksiiirb. 

same into consideration ; that the Justices so assembled ac¬ 
cordingly took the same into consideration, but instead of 
adopting measures to rectify the abuse, made an order, that 
the tread-mill should be applicable both as hard labor in the 
rases of sucii prisoners as might be sentenced thereto, and 
for the cinpioyinent of other prisoners who were not able to 
work at any trade, or other employment; and also that per¬ 
sons committed for trial, who were able to work, and had 
the means of employmeflt offered them by the visiting Jus¬ 
tices, by which they might earn their support, but who 
should obstinately refuse to work, should be allowed bread 
and water only. The affidavit further stated, that bread and 
water, unaccompanied by any other article of food, did not 
afford sufficient nouiishinent for the purpose of sustaining 
human life, and that upon such diet the health of prisoners 
could not be preserved. Under these circumstances, the 
Court was called upon to grant a mandamus to compel the 
Justices to take measures for rectifying this abuse, [jlhbolt, 

C. J.—You admit that the Sessions have taken the report 
into consideration ; can we then tell them what they are to 
do? Who arc to judge what is proper to be done ? this Coujt, 
or the Justices of the L^eacc, in whom the conservation of 
prison discipline is placed ?] This is a matter of great im¬ 
portance, and if it appears to the Court that the Justices 
have violated the law, the Court will compel them to do 
what is right. It is submitted that it is contrary to law to 
compel untried prisoners to labor, whilst in custody previous 
to trial, lly 4 Geo. 4. c. 61, “ An act for consolidating and 
amending the laws relating to the building, repairing, and 
regulating of certain gaols and Houses of Correction in 
England and in Wales,'* it is enacted in sec. 17> that it 
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1823. shall be lawful for any Justice, at his own free will and 
pleasure, and without being appointed a visitor, to enter 
V, into and examine any prison, at sucti tunc or times, and so 
Tlie JumcEs oftgjj jjg ggg and jf hg sha|| discover any abuse 

The^NoRTH therein, he is hereby required to report the same in writing, 
Yorksuiue. at the next Quarter Sessions, which abuse, so reported, shall 
be taken into immediate consideration by the Justices at such 
Quarter Sessions, at which such report shall be made, and 
they are hereby required to adopt the most effectual measures 
for inquiring into and rectifying such abuse, as soon as the 
nature of the case will allow.*' If, therefore, it appears 
that the Justices have not complied w'ith the directions of 
this section, in rectifying the abuse reported, they may be 
compelled to do so by mandamus. Sec. 10 of thq same sta* 
tute shews what the law requires to be done on the subject 
in question. By that section certain rules and regulations 
are laid down, which are to be observed in all gaols; and 
by the 13th section it is provided, That every prisoner 
maintained at the expence of any county, &c. shall be allow¬ 
ed a sufheient quantity of plain and wholesome food, to be 
regulated by the Justices in General or Quarter Sessions as¬ 
sembled, regard being had (so far as may relate to convicted 
prisoners) to the nature of the labor required from or per¬ 
formed by such prisoners, so that the allowance of food may 
be duly apportioned thereto; and it shall be law'ful for the 
Justices to order for such prisoners of every description, as 
are qot able to work, or being able, cannot procure employ¬ 
ment suificient to sustain themselves by their industry, or 
who may not be otherwise provided for, such allowance of 
food as the said Justices shall from time to time think neces¬ 
sary for the support of health.” Then the 37th section 
points out in what cases prisoners committed for trial may 
be set to work;—“ And whereas persons are often com¬ 
mitted to prison for trial, who are willing- to be employed 
in such w'ork or labor as can be conveniently executed or 
done in the prison to which they are so committed; and it 
is fit that such persons should be so employed^ rather than 
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lliat they should be obliged to remain idle during their coufiiie- 
nieut; IJe it enacted, that it shall be lawful for any one or 
more visiting Justice or Justices of any prison to which this 
act shall extend, to authorize, by an order in writing, ^the Justices 
employment of any such prisoners, with their ozm consent, 
in any such work or labor; and it shall be lawful for the YuiiKbiii 
keeper of such prison to employ such prisoner in such work 
or labor accordingly, and to pay such prisoner any such 
wages, or portion of the same, and at such periods as shall 
be directed by such Justice or Justices; provided always, 
that it shall not be lawful to place together, on account of 
such employment, any prisoners who would otherwise be 
kept separate, under the provisions of this act.” Taking, 
thcreforii the 10th and 37th sections together, it is manifest, 
first, that prisoners who arc merely committed for trial, and 
have not the means of supporting themselves in prison, are 
to be provided by the county with a suflicient quantity of 
plain and wholesome food ; and, second, that the Justices 


liave no power to compel such prisoners to work at the 
tread-mill, or any other mode of employment, unless with 
their own consent. Whatever may be the expediency or po¬ 
licy of employing persons who are merely committed to 
prison in older to take their trial, it is contrary to the first 
principles of law and justice to compel an innocent man 
(for so the law considers him until he is proved gtiilty) to 
undergo the punishment of hartl labor, in like manni!r as 
if he had been a convicted offender. It is clear that the 
statute now under consideration, docs not sanction tins 
principle. If not, then the order which the Justices have 
made is unlawful, and this Court will compel them to rectify 
the abuse. The necessary effect of the order is to compel 
untried prisoners to work against their ow'ii inclinations, 
with this alternative, that if they do not they shall have 
bread ami water only. The order, it is true, does not say 
they shall be employed on the tread mill; but if they are 
incapable of any other work, they must be placed on the 
tread-mill, or be content w'ith a species of food which it is 
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sworn is insufficient for the sustentation of human life. The 
10th section declares, that every prisoner maintained at the 
expence of the county, shall be allowed a sufficient quantity 
of plain and wholesome food.” This must mean such 
quantity and description as is sufficient for the preservation 
of health. It is sworn, that bread and water is not whole¬ 
some food, that is, it is not alone sufficient to sustain human 
life and health. The question then is, whether an untried 
prisoner shall be compelled to work against his inclination, 
or be forced to exist on bread and water only. Suppose 
the case of a poor man, with no means of supporting him¬ 
self, who is cast into prison for a crime of which he is only 
suspected, and being thus restrained of his liberty, is he to 
be compelled to w'ork at the tread-mill against his inclination ; 
and if he refuses, is he to starve on bread and water ? By 
this statute, the county is bound to find such prisoners a suf¬ 
ficient quantity of plain and wholesome food, without re¬ 
gard to the circumstance of their being, or not being, 
employed to earn their own maintenance. Bread and water 
is either insufficient or unwholesome, as it respects the pre¬ 
servation of health. [Abbott, C. J. Who is to judge what 
is wholesome and sufficient food ? The question really comes 
to that.] That is a question of fact. [Abbott, C. J.—But 
who is to decide upon it f Is not that the province of the 
visiting Justices.^ Baylei/, J.—Does your affidavit state any 
instances in which a diet of bread and water has had any 
prejudicial effect upon the health of the prisoners ?] None, 
certainly, are mentioned, but it is perfectly notorious, that 
many of the diseases affiicting the laboring classes, result 
from a too sparing diet; and it is sworn here, that bread 
and water, unaccompanied with other articles of food, do 
not produce sufficient nourishment for the preservation of 
health. [Abbott, C. J.—Can you refer us to any act of 
parliament which makes it compulsory on the county to pro¬ 
vide any food for prisoners committed for trial ? Best, J.— 
The statute 19 Car. 2. c. 4, was passed for the purpose of 
enabling J ustices to provide materials for setting prisoners 



515 


MICHAEtMAS TERM, FOURTH GEO. IV. 

to work, ia order to mainlain themselves. The preamble of 
that act shews clearly, that prior to that lime, the county 
was not bound to provide food to prisoners committed for 
trial, Abhottf C. J.—From the 4 Geo. 4, it is by no n\^ans 
clear, that it is compulsory on the county to provide any 
food for untried prisoners. Section 10 declares, that there 
shall be certain regulations, which are afterwards set forth. 
The 13th regulation upon which reliance is placed, merely 
says, that “every prisoner maintained,” i. e. “every pii- 
soner w'ho is maintained, shall be allowed a suflicient quan¬ 
tity of plain and wholesome food, regard being had to the 
nature of the labor required or performed by such pri¬ 
soner, * &c. It does not direct that every prisoner shall be 
allowed plain and wholesome food, but merely that those 
prisoners who arc niaititained, shall have the allowance, 
lhat raises a doubt in my mind, whether every prisoner is 
entitled to support, unless he is not able to work, or beino- 
able cannot procure sufficient to sustain himself by industry. 
I find nothing here which says that he must be maintained 
at all events, without regard to ill health, or want of em¬ 
ployment.] 1 he only statutes bearing upon this point arc 
ID Car. '2. c. 4, 31 Geo. 3. c. 40. s. 13, and 4 Geo. 4. c. 64. 
\_AbboU, C. J. The 31 Geo. 3. c. 46. s. 13, only extends the 
provisions of the 19 Car. 2. c. 4, but it does not contain 
any compulsory provision for the maintenance of prisoners, 
in idleness, before trial.] Certainly no statute can be found 
which shews that an untried prisoner shall be maintained at 
the county expence. ^ 

Abbott, C. J.—^The Court have been anxious to ascer¬ 
tain whether there is any act of the legislature which renders 
it compulsory on the county to feed a man in prison who 
can, but will not work for the purpose of maintaining hini- 
selt. At present there does not appear to be any such 
legislative provision, and if there be not, the Court cannot 
grant a mandamus to the J ustices to do that which by law 
they are not bound to do. It is clear, that none of the 
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1823. statutes to which we have been referred, impose this ob- 
ligation. The preamble of the I 9 CV/r. 2. c. 4, recites, that 
before the passing of that statute, there was not any suf- 
**of^*^*^* ficient provision made for the relief and setting on work of 
•The North poor and needy persons committed to gaol for felony and 
Yorkshikg. other misdemeanors, and that they many times perished be¬ 
fore their trial; and tliat the poor living there, idly and un¬ 
employed, became debauclied, and came forth instructed in 
the practices of thievery and lew'dness. That statute then, 
enabled the Jusfices at Sessions to provide a stock of ma¬ 
terials out of the county rate, for setting on work poor 
prisoners, and to bestow the profits arising from such labor, 
towards their relief. The 31 Geo. 3. c. 46. s. 12, extends 
the provisions of 19 Car. 2, to all prisoners whatever, within 
tlie gaols, who may be inclined and^N\'illing to work; and by 
the recital in s. 13, it appears tliat even at that time the pri¬ 
soners were so frequently afflicted by want of necessary food, 
as to render them incapable of earning their livelihood when 
released, and therefore it was enacted, that the Justices at 
Sessions might order money to be paid out of the county rate, 
towards assisting prisoners of every desciiption, who are not 
able to work, or who, being able, cannot obtain employment 
siiffleient to sustain themselves by their industry. Trom these 
statutes it is manifest, that prior to the recent act of the 
4 Geo. 4, there was no legislative provision which made it 
compulsory on the county to feed a man who is able, but 
unwilling to work.; and that is the point to w’hich we arc 
to look. It is equally obvious, that the 4 Geo. 4, does not 
cast this burthen on the public. There being therefore no 
legislative provision which compels the county to provide 
food for those who are able, but refuse to work, we cannot 
grant a mandamus to compel the justices to order any species 
of food to be provided for such prisoners. We cannot take 
upon ourselves to say, from the facts before us, that the 
labor of the tread-mill is not a proper species of work at 
wliich a man may earn his bread; and not being able to find 
any legislative provision which requires the public to main- 
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tain a man who refuses to work when work is proposed for 1823. 
his performance, I see nothing illegal in saying that he shall 
have only bread and water. 1 see nothing contrary to law 
in this ; and not being in disobedience of any legislative Ju^stice* 
provision, we cannot infer that the magistrates have ex- The North 
cecded their jurisdiction. We ought on every occasion to Yobkshire. 
be exceedingly careful how we interfere with the jurisdic¬ 
tion of the magistrates. Hie legislature has allowed a 
discretion to be exercised by them, as to the management 
of the prisons within their jurisdiction. That discretion is 
most properly vested in them, and does not belong to 
this Court to exercise. We must see plainly that they have 
disregarded some duty imposed upon them by law, before 
this Court can interpose, or do any thing to prevent the 
proper exercise of theii^ discretion. After the legislature 
has vested this discretion in iheni, [ cannot take upon iny_ 
self to interfere in a mutter on which they are called upon 
exclusively to decide. 

Bay LEY, J.— We cannot grant a mandamus to the .Jus¬ 
tices, unless we see distinctly that they have violated their 
duty. Now, if there be an act of parliament which says, 
that persons who are capable of maintaining themselves 
by industry, but will not work, shall have no specific de¬ 
scription of support at the expence of the public, wo can¬ 
not say that the Justices who have ordered them bread and 
water only, have violated their duty. 1-iere the .Justices 
have ordered the prisoners more than they were bound to dtx 
by law. 

I^EST, J.(a).—it is impossible to grant a mandamus in 
tills case, because the 4 (>co. 4, says, in terms, that it is for 
the magistrates, in their discretion, to say what is the 
proper food to be allowed to the prisoners. If, therefore, 
the magistrates w'crc bound to allow to an idle man any 
food at nil, they w'ould have to exercise their discretion iu 
(a) HoltoifJ, J. in the Bail CourL 
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sa 3 iing what the food should be; and we could not direct 
them as to the manner in which their discretion ought to be 
exercised. If ilie luw imposes a certain duty upon the 
magistrates, and they omit to perforin it, we may set them 
in motion. But tiiat is not the case here, for the magistrates 
have not only exercised their discretion in this matter, but 
they have already done more than we could order them to 
do; namely, in allowing bread and water to persons who 
have no claim by law upon public allowance. It appears to 
me, that the legislature did nut mean to place a man in 
prison in a better situation than the man who is at liberty, 
ile may be placed in as good a situation, but 1 see no rea> 
son why he should be placed in a better. A poor man, out 
of prison, is only entitled, by the poor laws, to be main¬ 
tained, if he is able to work, and it is only when he is un¬ 
able to work that he is to be maintained by the public at all 
events. If he is able to do work, but can get none, be is to 
have work found for him; but if be says he will not work, 
I know of no law whicb says that he is to be maintained in 
idleness. Is a man in gaol to be in a better situation ? lac¬ 
ing in gaol, certainly be cannot so easily find w'ork as a man 
at large, but the Justices are to find work for him, and 
aflbrd him the means of earning his livelihood by honest in¬ 
dustry. According to IQ Caf. 2. c. 4, the magistrates arc 
bound to afford him the means of maintaining himself, and 
nothing more, and if from obstinate and incorrigible indo¬ 
lence, lie refuses- to work, be must take the consequences 
upon himself. 'I'he magistrates in that case are nut bound 
to supply him with food, and maintain him in idleness. I 
cannot but think that wholesome bread with water is sufficient 
food for a person who will not do any work ; and I am 
afraid that it has often happened that poor persons out of 
prison, and who arc disposed to work and support them¬ 
selves by honest industry, have not the same comfortable 
means of living as the Justices in this case seem disposed 
to afford these idle prisoners. Ilow’cver, whether the quan¬ 
tity or quality of the food be or be not sufficient, is not a 
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matter for us to decide upon. The Justices alone are to 
judge of that, and having exercised the discretion vested in 
them by law, we cannot interfere in the manner now pro¬ 
posed. 

Scarlett. It is to be distinctly understood as the decision 
of the Court, that prisoners committed for trial, and who 
arc determined not to work for their own livelihood, are not 
entitled to support from the county ? 


1823. 


The Kimc 
r. 

The Justices 
of 

The North 
Riding of 
Yorrsuire. 


Abuott, C. J.—As yet nothing like a legislative pro¬ 
vision has been adduced to us, which renders it compulsory 
oil the Justices to maintain any prisoner in idleness. The 
statutes brought under our consideration, contain only pro¬ 
visions requiring the cconty to find prisoners the means of 
employment. 

Hest, J.—It is clear that the common law has made no 
provision for maintaining prisoners in idleness, and the pre¬ 
amble of the 19 Car. 2. c. 4, is a legislative declaration of 
the mischievous consequences resulting from poor persons 
in prison being kept in a state of idleness. 

Rule refused. 


BliZARD r. Kelly. ' Tuesday, 

JSov, IJ. 

TTniSwasan action of slander. The first three counts in an action 

were for words, importing that the plaiutilF had feloniously tei’**several*^* 

received stolen goods; the fourth count was similar, with ««««** setting 

the addition, that defendant had, before a Justice, charged the fifth count 

plaintilT with concealing stolen goods; and the fifth stated, thrdrfendant 

** that the defendant had wrongfully, and without reasonable 

. fiiiiy and with- 

or probable cause imposed the crime of felony upon the out any rea¬ 
sonable or pro¬ 
bable cause imimed the crime of felony upon the plaintiff." On a motion in arrest of 
judgment -.—Held, that such a count U good, after verdict. 
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1823. plaintiff:* Plea, not Guilty, and issue thereon. At the 

itLizAnn before Fark, J., at the last Assizes for Glovcestmhire, 

V. plaintiff had a verdict for 200/. damages upon the whole 

declaration. 

JV. J'j. Taunton now moved for a rule nisi to arrest the 
judgment on the ground that the fifth count was bad. That 
count states, that the defendant wrongfully imposed the 
crime of ielony upon tlie plaintiff. JNow’, unless the nature 
of the act done is spccilically stated, these words have no 
intelligible meaning. They are indefinite and uncertain. 

J, Ihcre are many instances of a count in that 
form. In an anonymous case in l'entrh{n), it is said, that an 
action on the Ctise lies, “ (juia crimen feloniajimposnil” gene¬ 
rally, without saying what felony.i-/io/ro/y(/, J. In 1 Roll, 
yihr. 6S. lib. 10, it is held to be good.— Abbott, C. .1. 
U liilsl pleadings were in the Latin lungiuige it would clearly 
be good. The words in present use are a bad translation of 
the words “ crimen felonia: iniposuitthe legal sense and 
meaning of which words is, that the defendant made a 
charge of felony before a magistrate.] The case of Cook v. 
Cox {b), is an authoiity to shew that in a declaration for 
slander of plaintiff, in his trade, a count alleging that de¬ 
fendant in a certain discourse in the presence and hearing of 
diveis subjects, falsely and maliciously charged and asserted, 
and accused plaintiff of being in insolvent circumstances, and 
stating special damage, but without setting out the words, is 
insufficient, and the judgment was arrested. This is an au¬ 
thority expressly in point, and if the count in the present 
case is held good, it must have the effect of overturning the 
decision referred to. lAbbott, C. J. This count would 
cleaily be good upon evidence that the defendant preferred a 
charge of felony against the plaintiff before a magistrate. 
An act must be .shewn to have been done, in order to 
support the count.] 1 he nature of the act done must be 
.■•liiled on the record, as in an action for words, in which the 
f-'J 1 Veut. 201. (^h) J M, S. 110. 
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very words must be stated. The reason for this precision is 1B23. 
obvious. If the plaintiff recovered damages upon a count 
so defectively framed as this, he might afterwards maintain Bmzahd 
an action for the specific words used, and then judgment in Kelly. 
this action could not be pleaded in bur. In the case of 
Pippelt V. Hearn (a), a distinction was taken between felony 
and perjury, and therefore it was held, after verdict, that 
a count charging generally that the defendant hud maliciously 
indicted the plaintiff for w'ilful and corrupt perjury, was 
Mifticient, but inasmucli as a charge of felony was uncertain, 
without stating w'hat the felony was, the Court seemed to 
think that a count framed in that general form would not 
be good. 

Per CuRiAW (/>).—After verdict this count is clearly 
good. Tliis is a very old form, and may be found in several 
precedent books (e). '^riie case from 1 Paitrh. 1204, is a 
direct authority. If the Lalin words had been used, there 
couhl be no doubt that a count so framed w'ould be good. 

'TIic words now in use are an imperfect translation of the 
words “ crimen feloniai imposuit.” In a legal sense those 
words import that the party made a charge of felony before 
a .lusticc of the peace. Undoubtedly, in support of such a 
count, it w'ould not be sufficient to shew mere words used 
by the party in conversation importing that he the plaintiff' 
had been charged with felony. Some act must be shewn to 
have been done, as that tlic defendant went before a magis¬ 
trate, and preferred a charge of felony against the plaintiff. 

The omission to state in the count what specific felony was 
charged upon the plaintiff, is at all events cured by the 
verdict. 

Rule refused (d). 

(a) Ante, vul. i. 266. by Gibhs, C. J. in K. T. 1782, in 

{It) J. was absent. ubicli such a < omit was held siif- 

(c) R. Buyhjf amicus rnrisr, ticirnt offer verdict. 

'inentioned that lie hail such a fbrni (d) Vide Dacisv, Nouk, 1 Staik. 
in his preciuleiit book, and added, N. P. C. .‘>77. 
that he had a note of a case taken 
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Thuradity, 
^ov. 13. 

An instrn* 
mont, not 
under seal, 
whereby A. 
agrees to let, 
and B. agrees 
to take and 
rent certain 


Colley and Another v. Streeton. 

A.SSUMPSIT. The first count of the declaration stated, 
that by a certain memorandum of agreement in writing, 
sealed with the seals of the defendants, made 25tli Jul^t 
1816, between the plaintiffs of the one part, and the de¬ 
fendants, assignees of one CranCf a bankrupt, of the other 


premises, to 
hold henceforth 
tor a term of 
thirty-four 
years, deter¬ 
minable by 
either party on 
giving twelve 
months no¬ 
tice, at the 
end of the 
first seven, 
fourteen, or 
twenty-eight 
years at a 
certain yearly 
rent, clear of 
all taxes; and 
Jt. binds him¬ 
self to keep 
the premises 
in tenantablc 
repair during 
the term, with 
a further 
agreement oil 
the part of A., 
to grant a 
lease on the 


part, reciting, that by an agreement under the hand of one 
Peacock of the one part, and Crane of the other part, 
dated 29tli March, 17Q6, Peacock agreed to let unto, and 
Crane agreed to take and rent of Peacock certain premises 
therein mentioned for thirty-four years, at the annual rent 
of 40/.; and that Crane thereby«agreed to keep the same 
premises in good and tcnantable repair during the said term, 
and that Peacock thereby agreed to grant a lease on the 
same terms to Crane, with the usual covenants within three 
calendar montlis, and that Crane agreed to execute a counter¬ 
part thereof; reciting also, that Peacock had procured a 
lease to be granted to him of the said premises, together 
with others, by indenture bearing date 21st January, 1802, 
for a longer period than that agreed by him to be granted as 
before-mentioned; reciting also, that Peacock afterwards 
granted an under-lease of all the said premises for nearly the 
whole of his term therein, unto two persons, naming them. 


like term.*, 

with usual covenants within three* months, is not a lease, tliough it contain words of 
present contract. 

A tenant holding under a special agreement (which is to be the basis of a future 
lease), containing several obligations, one of which is, to keep the premises in tenant- 
able repair, may bo sued in assumpsit generally for not repairing, without setting out 
the special agreement. Under a count, “ that defendant became tenant of premises, 
and in consiiicratioa thereof, undertook to repairtlie special agreement may be given 
ill evidence to prove the fact of a tenancy as the consideration for the promise to 
repair. • 

Lessee bound by covenant to repair, undcr-lcts part of the demised premises, 
with a like obfigation by his tenant to repair within three months after notice for 
that purpose. The premises iiiidcr-let becoming out of repair, the superior landlord 
gives notice to his immediate tenant, to repair, at the peril of forfeiting his lease. 
Under-tenant, after notice, neglects to repair within three months; whereupon lessee, 
to avoid a forfeiture of his whole estate, enters, and puts the premises in tenantable 
repairHeld, that liis under-tenant was liable to him for the whole expeiice so in. 
ciirrcd, although the former had sold his interest in the premises who 

bad entirely rc-buiit them, before action brought. 
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subject to the said agreement with Crane, and that the 
same under-lease afterwards became vested in the plaintiffs; 
reciting also, that the defendants, as assignees as aforesaid, 
were entitled to the benefit of the said agreement entered 
into with Crane ; that the said plaintiffs did agree with the 
said defendants, that they would, on or before the 9th Sep¬ 
tember then next, demise and lease unto the defendants all 
the premises by the said agreement of the 29th MarcA, 1796, 
agreed to be demised, for the residue which should then be 
to conic of the said term of thirty-four years ; that the de¬ 
fendants did thereby agree that they would accept such lease 
and execute a counter-part; and that it was mutually agreed, 
that in the said lease there should a covenant that the lessees 


1023. 

COLIEY 


O. 
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should pay the rent, and keep and preserve the premises in 
sufficient and tcnantable repair; and that it should be lawful 
for the plaintiffs to enter and view the same during the con¬ 
tinuance of the said term, and of all want of 'epair give 
notice at the premises; and that the lessees would make 
good the same within three calendar months after such no¬ 
tice ; and that there was to be a clause of re-entry for breach 
of any of the covenants in such lease; and thereupon after¬ 
wards, in consideration that the plaintiffs would permit and 
suffer the defendants to hold and enjoy the said premises 
before such lease should be made, upon the terms which by 
the said memorandum of agreement were to be contained in 
such lease, the defendants undertook to do and perform ail 
such things as it was agreed that there should be covenants 
for the lessees to do and perform. The declaration then 
averred, that the said plaintiffs did, before any lease was 
made, namely, from the day and year first mentioned, until 
the commencement of this action, suffer the defendants 
to occupy as aforesaid, yet the defendants, during all that 
time, suffered the premises to be out of repair; that 
plaintiffs entered and viewed the premises, and on 17th Oc¬ 
tober, in the year first aforesaid, gave tlie defendants notice 
of the want of repair, but that they did not repair within 
three calendar months, by reason whereof the plaintiffs wxre 
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obliged to lay out a large sum of money in repairing the 
premises. The second count stated, that on, &c. in con¬ 
sideration that tlic defendants, at their request, had before 
that time become, and then were, tenants to the plaintiflfs of 
certain premises, they undertook to keep the same in good 
and tenantable repair j averment that they did not do so, 
whereby the plaintiifs were obliged to lay out a large sum of 
money in repairs. The third count was, in substance, the 
same as the second, to which were added the common 
money counts. The defendants pleaded the general issue, 
non assumpsit, and issue thereon. At the trial before Ab¬ 
bott, C.J. at the Lo/idon adjourned Sittings after lust Term, 
the plaintiffs produced in evidence the agreement, dated 
QotliJ/////, 18IG, upon which the first count of the declara¬ 
tion was founded. It was immediately objected, on the part 
of the dcfeiulants, that the instrument dated (2<)th March,. 
I 79 G, recited in the agreement of July, 18 lO, was in 
effect a lease to Crane, the bankrupt, and inasmuch as it 
subsisted at the time of the agreement with the defen¬ 
dants in ISlO, the consideration for the promise averred in 
the first count was improperly stated, by reason that the 
cause of action arose out of the first-mentioned instrument. 
The L/>rd Chief Justice, how'ever, said it was unnecessary 
to consider whether the first count of the declaration could 
or could not be sustained for the objection stated, because the 
second and third counts were framed generally upon an 
assumpsit to keep the premises in repair, in consideration 
of a tenancy. Two other instruments were then given in 
evidence by the plaintiffs \ first, a lease to Peacock, which 
contained amongst other covenants, a covenant by him to 
repair, and a clause of re-entry for arty breach of covenant; 
and, second, an under-lease with similar covenants, which 
was granted by him to two other persons, and which after¬ 
wards became vested in the plaintiffs. It was then proved 
that on the 2Sth September, 181G, the plainlifl's* superior 
landiurd gave them notice to repair the premises in ques¬ 
tion, which had become ililapidatcd. U further appeared^ 



MICHAELMAS TERM, EOURTH OEO. IV. 525 

thl4t on tlic 17tli October following the plaintiff served a 1823, 
notice on the defendant’s attorney, requiring that the pre- 
iniscs should be repaired. In answer to this requisition, the 
attorney stated, that the defendants were about to sell the ^tueeton. 
premises, and requested that they might not be urged to do 
any repairs until after the sale, llepeated applications were 
afterwards made by the plaintiffs to the defendants, requiring 
them to repair; and notice was given, that unless by a day 
specifieil, they did what was necessary to prevent the pre¬ 
mises from falling to decay, they would send their own 
workmen to do it. No steps were taken for this purpose, 
and accordingly the plaintiffs, on the 19 th March, 1817, 
sent their own workmen to put the premises into tenantable 
repair. The expcnce incurred by plaintiffs, amounted to 
Several witnesses proved that this sum was reason¬ 
able, and no more than requisite to do what was necessary 
to the premises. It did not appear that the defendants had 
ever expressetl their assent to what was done by the plain¬ 
tiffs, but it was proved that they knew the premises were 
undergoing repairs at the instance of the plaintiffs, and they 
expressed no dUsent until the plaintiffs had incurred the 
expence above-mentioned. After the premises were com¬ 
pletely repaired, the defendants sold them to a person nani'etl 
Hart, who pulled down the old buildings and rebuilt ^iHiem 
prior to the commencement of this action. It was objected 
for the defendants, iirst, that as the rcpaiis had bcenl dune 
without their consent, and indeed by the toyti«>us obtrIJsiou 
of the plaintiff's upon the premises, the dcfeiulauts were 
not liable; and second, that at all events the plaintiffs coulilK 

k 

only recover nominal damages, inasmuch as the premises' 
were completely rebuilt before action brought. Evidence' 
was also adduced to shew, that the plaintiff's hud expended 
more money on the premises than was necessary to put 
them ill tenantable repair. The Lord Chief Justice, in his 
charge to the Jury, said, it was perfectly indifferent whe¬ 
ther the action w'as founded on the contract of March, 1795, 
or that of June, 1810, because in each there was a stipula- 
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tion on the part of the tenant, to keep the prenfises in re¬ 
pair ; that the plaintiffs had a right to have them kept in 
repair at all times, in order that he might not loose his 
whole estate, which he might have forfeited to the superior 
landlord, for a breach of the covenant to repair, and for that 
purpose to enter and do the repairs; And although the 
plaintiffs might be trespassers in making such an entry, yet 
it would not prevent them from recovering. His Lordship 
was also of opinion, that the subsequent re>buildiiig of the 
premises would not deprive the plaintiffs of the right to re¬ 
cover the money they had expended, but it was for the 
Jury to determine whether the sum expended was reasonable 
and proper under all the circumstances. The Jury found 
their verdict for the plaintiff, damages 228/. 


Wiide now moved for a rule nisi for a new trial, on two 
grounds, lirst, for a variance between the evidence, and the 
declaration; and second for misdirection as to the amount 
of damages. The first count of the declaration is upon a 
promise to occupy the premises according to the terms of an 
agreement for a lease; the second and third are by landlord 
against tenant, for not repairing. All these counts rest 
u'/)on a promise to repair, implied from certain circumstances. 
On' die 29 th March, 1796, an agreement was entered into 
betweien Pcacuck, 'ho landlord of the premises, under 
whom^ the plaintiffs claim, and Crane the bankrupt, whom 
the defendants represent, as assignees. The first question 
is^ as to the effect of that instrument, whether it amounts 
to a lease, or only an agreement for a lease. In the year 
1816, the plaintiffs had become possessed of Peacock’s in¬ 
terest in the premises, and in the same year. Crane became 
a bankrupt; and on the 25th Jw/y, in that year, another 
agreement was executed between the plaintiffs and the de¬ 
fendants. If the instrument of 1796 be a lease between 
the parties under whom the plaintiffs and defendants re¬ 
spectively claim, then it must be considered as a subsisting 
lease at the time when the agreement of 1816 was entered 
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into, and consequently, in point of law, the defendants* 
obligation to repair arose out of that instrument. It follows, 
therefore, that the consideration stated in the first count of 
the declaration, fails in proof. The consideration for the 
promise stated in the first count is, that the plaintiff would 
permit and suffer the defendants to occupy the premises 
until a lease should be granted; but if the defendants were 
occupying under an existing term, then the whole consider¬ 
ation for the promise on which the action was founded, 
completely fails. The declaration assumes to rest upon a 
promise which it was unnecessary to state, inasmuch as the 
plaintiffs’ title to, and the defendants’ right to occupy the 
premises, were respectively derived from a pre-existing 
lease. I'lie test as to what is and what is not a lease, is 
distinctly laid down in Bfic. Abr. tit. Lease [K.]. ** What¬ 
ever words are sufficient to explain the intent of the parties, 
that the one shall divest himself of the possession, and the 
other come into it for a determinate time, such words whe¬ 
ther they run in the form of licence, covenant, or agree¬ 
ment, are of themselves sufficient, and will, in construction 
of law, amount to a lease for years.” !Now, according to 
this definition, the instrument in question is clearly a lease. 
It is to the following effect;—“ J. Peacock doth agree to let 
unto the said S. Crane, and the said S. Crane doth agree to 
take and rent all the said premises, to hold from henceforth 
for the term of thirty-four years, determinable by either 
party, on giving twelve months notice at the end of the first 
seven, fourteen, or twenty eight-years, at and under*the 
yearly rent of 40/. clear of all taxes; and the said S. Crane 
binds himself to keep the said premises in good and te- 
nantable repair, 8cc.” [Abbott, C. J. Assuming this to be 
a lease, and that the first count failed in proof, is there not 
evidence in the cause which will sustain the second and third 
counts ?] Those counts are clearly objectionable, because 
they assume to rest upon an implied promise, whereas the 
promise was express, and contained in an instrument em¬ 
bracing several conditions, all of which combined, consti- 
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tuted the consideration for the premises, and ought to have 
been specially decltired upon. [Abbott, C,J. The instru¬ 
ment which you call a lease is not under seal; it is only 
evidence of a continuing promise to the persons in whom 
the reversion may from time to time be vested. Brn/let/, J. 
There are many cases since the authority cited in Bacon's 
Abiidgment, which shew, that no words of present demise 
will constitute a lease, if the term is to commence at a 
distant period, although the party has intermediate posses¬ 
sion. An instrument so framed is no more than an agree¬ 
ment that there shall be a lease. IJohoi/d, J. In Good- 
title v. IVay (a), it w'as held, that a paper containing words 
of present contract, w'ith an agreement that the lessee 
should take possession immediately, and tliat a lease should 
be executed in future, operates Quly as an agreement for u 
lease, and not as a lease itself. The instrument referred to, 
amounts to no more than an agreement, and world be good 
evidence to support the second and third counts. If the 
defendants occupied under that agreement, they were 
bound by its terms, and it was unnecessary to set out the 
whole in the declaration. It is the tenancy w'hich imposes 
upon the defendants the obligation to repair. Those counts 
arc founded upon the fact of a tenancy, and the agreement 
is good evidence to sustain that fiict, and establish the con¬ 
sideration for the j)roniisc to keep the premises in re]>air. 
By law the defendants, as tenants, were bound to keep the 
premises in repair.] Admitting then, that the plaintids 
haV'c made out a case for a verdict, it is quite clear that they 
were only entitled to nominal damages under the circum¬ 
stances proved in evidence. It was proved, that the plain¬ 
tiffs had obtruded themselves upon the premises, without 
the defendants’ consent, for the purpose of doing the repairs 
in question. This was a voluntary act on their part, and 
they ought not now to impose upon the defendants an ex¬ 
pence W'hich they were under no obligation of incurring. 
The right to recover damages must stand precisely as it 

(a)lT. R.735. 
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would have stood, if they had not so obtruded themselves, 
and expended that sum of money. But tiidepcndcnily of 
this, it was proved, that the premises were completely re¬ 
built before action brought, and consequently they could 
not have recovered more than nominal damages, had they 
not of their own wrong obtruded themselves into the pre¬ 
mises, and voluntarily laid out the money. Jii the mouth 
of May, 1817, the premises are out of repair, and in 1823, 
the action is tried for the breach of an agreement for not re¬ 
pairing, and at the time of trial, it is proved that tiie pre> 
inises arc then completely re-biiiit. Under sucli circum¬ 
stances, the plaiiitiifs could only be entitled to nominal da¬ 
mages, they having the full benefit of what had been since 
done to the premises. If, instead of repairing the premises 
themselves, they had brought an action against the defen¬ 
dants upon the agreement, and it appeared at the time of 
the trial, that the premises had been completely re-built, it 
is quite obvious that they could only recover nominal da¬ 
mages. Are they now to be placed in a better situation* 
when the expence was incurred, without the consent of the 
defendants, and who ought not to be affected by the un¬ 
authorised act of the plaintiffsv For these reasons the da¬ 
mages were excessive, and the defendants are entitled to a 
new trial. 
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Abbott, C. J.—It appeared at the trial, that the plain* 
tiffs held the premises in question, togcther.with other pre¬ 
mises, by lease granted to a person under whom the defen¬ 
dants claim. Tile premises which are the subject of this 
action, hud been separated by an under-lease made by a 
predecessor of the plaintiff. The superior landlord had 
called upon the plaintiff to repair that part of the premises 
which was in the occupation of the defendants, and gave 
him to understand, that if he did not do so, he w'ould bring 
an ejectment for the whole. Having been thus threatened, 
and being under the peril of a forfeiture of the whole, no¬ 
tice was given to the defendants on the 17ih October, IS 10, 
VOL. III. L L 
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to repair. They however, did nothing. The premises were 
then unoccupied. In Augustt 1810, the defendants had put 
them up to auction, but bought them in, and placed a 
man there to keep possession. Nothing being done to the 
premises, the plaintiffs* attorney called upon the defendants* 
attorney several times, about putting them in repair. On 
one of these occasions the defendant’s attorney said that the 
assignees wished the matter to stand over till after the sale. 
The plaintiffs* attorney told him the situation in which the 
plaintiffs were, and that they were threatened by the ground 
landlord with an ejectment for a forfeiture. Notice was 
then served upon Ute defendants, that if the necessary re* 
pairs were not done by a day specified, the plaintifih would 
themselves send their own w’orkmcn. This notice did not 
produce the desired effect. Under these circumstances, the 
plaintiffs, in order to prevent a forfeiture, set about repair¬ 
ing the premises themselves. They had gone on repairing 
until they had expended a sum of 228/. Ids. 3d In the 
mean time it came to the knowledge of the defendants, 
that the repairs were going on, and having laid their heads 
together, they thought it best to prevent Uie plaintiffs from 
going on, and they turned the workmen off the premises. 
Tills is the substance of the facts proved. Witnesses were 
called by the plaintiffs to prove that notliing more was done 
than was necessary to put the premises in tenantable repair. 
On the other hand, the defendants called witnesses to shew 
that a much less sum would have been sufficient for that 
purpose. 1 told the Jury, that it seemed to be a matter of 
perfect indifference whether the action was founded on the 
agreement executed in 1796, or on that in 1816, because in 
each of those instruments there was a stipulation on the 
part of the tenant to repair. 1 told them further, that for 
the purpose of the present case, it seemed to me unneces¬ 
sary to consider whether the repairs were done with the as¬ 
sent of the defendants or not, because if not done with 
their assent, the plaintififs would have been trespassers, and 
the defendants might have brought an action for such da- 
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mages as a Jury would give them under the circumstances. 

I told the Jury that the plaintiffs were under an obligation 
to have these premises kept in a proper state of repair, in 
order that they might not be subjected to a forfeiture of 
their whole estate. The defendants had received notice to 
repair, but they disregarded it. I told them further, that as 
landlords, the plaintiffs had a right to have the premises 
kept in repair at all times, because the value of the rever¬ 
sion depended upon the state of repair in which the pre¬ 
mises were at the time of sale. 1 then told them that the 
question that they had to consider was, whether tlie sum 
demanded by the plaintiffs was a reasonable and proper 
sum for putting the premises into repair; if they thought 
the whole sum expended was fit and proper, they ought to 
find for the plaintiff to the full amount; but if on the other 
hand they thought the sum too large, they might give such 
damages as sectned to be just and proper. They found 
their verdict for the whole sum, and I see no reason to be 
dissatisfied with their verdict. 

Bayley, J.—It appears to me, that this case is free 
from all doubt. The defendants held these premises under 
an obligation to keep them in repair from time to time; 
they did not perform their contract, and the plaintiffs are 
entitled to recover something. What damages are they 
properly entitled to recover ? Such damages as they had 
themselves sustained. What were the damages which the 
plaintiffs had sustained? Certain premises in which^they 
had an interest, are out of repair; they receive notice from 
the person under whom they hold, that they must repair, with 
an intimation, that if they do not, he will go for a forfeiture; 
this is communicated to the defendants’ attorney, and they 
are required to comply with the terms of their agreement; 
they do not do so, and the plaintiffs, in order to guard 
against a forfeiture of the whole estate, go to the premises 
and do that which is most reasonable they should do. It is 
said that the plaintiffs arc only entitled to nominal damages, 

L L 2 
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because ihe premises were afterwards re-built by some other 
person. I agree with Mr. that if the plaintiffs had 

not expended any money on the premises, but had suffered 
them to remain in the same state, and the defendants after' 
wards sold them, and tlie vendee had re-built them, the 
plaintiffs would then have been entitled to recover only no¬ 
minal damages, because nominal damages would have been 
the extent of the injury they had sustained. But the state 
of facts in evidence is very different from that. The mea¬ 
sure of the plaintiffs' damages is the extent to which they 
have been injured. They were put to the expence of 228/. 
in doing necessary repairs, and to that extent they liad a 
right to recover. 


Holroyd, J.—I am of opinioh that the plaintiffs w^cre 
entitled to recover back the amount of any expence which 
tlicy had incurred in doing necessary repairs to the premises 
in question under the circumstances of this case. It is 
clear that they sustained a loss to the amount of 228/. iit 
doing those repairs which the defendants were bound to do. 
1 think the plaintiffs had a right to enter the premises in 
question without ejectment, in order ta do all legal acts, 
being liable to a forfeiture if they had not done so. If they 
had themselves entered for a forfeiture, they would be en¬ 
titled to repair; and in consequence of the defendants not 
repairing upon request, I tliink the entry of the plaintiffs 
for the purpose* of doing that which the defendants were 
bound to do, was justifiable. Admitting this to be ques¬ 
tionable, it appears to me that at the utmost the plaintiffs 
were only liable to an action of trespass for the damages 
which such an entry would have occaiSioned ; but that would 
not prevent their recovering the money which they had ex¬ 
pended in doing those repairs which the defendants were 
bound to do, and which, if not done, would have subjected 
the plaintiffs to a forfeiture. Supposing the premises had 
»Kit been aftcrv\’ards pulled down and rc-built, there could 
be no doubt that the plaintiffs Nvouid be entitled to recover 
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the 228/.; and 1 do not see how the circumstance of the 
premises having been re«built, can make any difference in 
the case. Tiic plaintiffs have sustained a positive damage 
by the default of the defendants, and to the amount of that 
damage they have a right to a verdict. 
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Best, J.—I think this is one of the plainest cases ever 
submitted to a Court of Law. The plaintiffs have expended 
228/. ill repairs, which the defendants ought to have done to 
tiiesc premises. It is said, the plaintiffs are not entitled to 
be indemnilied,' because the old premises have been pulled 
down and re-built. It may be true that they have new pre¬ 
mises substituted, but that will not lessen the damage they 
have sustained in repairing the old buildings whilst they 
subsisted. Surely they are entitled to have the money back 
which they have so expended. The reasonableness of the 
sum expf^nded was left distinctly to the Jury. 

llule refused. 


LiTTLEWOOU t>. CllOWTllEU. 


Thursthiif, 
Nov. IJ. 


On shewing cause against a rule for staying proceeding.; Defendant 
on the bail bond, the facts were these:—On the 28th Fe~ 


bmaru, a >vrit returnable the last return of Easter, i. e. ^^th !\huch, oa 

^ 211 1 * 1 '* 

Kith April, w'as issued to arrest the defendant for a debt of turaablc the 
27/. On the 27 lh March, he was arrested and gave d bail caniebankilipt 
bond; on ihe 3d April a commission of bankrupt issued o'* ^ 

‘ and obraiiifd 


against him, and on the 2 Gth June, he obtained his certifi- bis certificate 

cate. Process issued on the bail bond on the 7 th June, and Held, 'tiiat'as 

the question was, whether the certificate did not discharge cy'^tm»k*^pi u-c 

the defendant as to this action, bail not having been per- befurc the 

1 j 1 i 1 • bail bond wan 

fected. 1 he answer was, that the bankruptcy having taken forfeited, ibe 
place before the bail bond was forfeited, the debt was prove- pv^abic 
able under the commission, and the case of Din&dah v. ‘*'0 com* 

iiii.sNion, anil 

Evans {a), was cited as an authority in point. consoqiit iitiy 

the bull Wfic 

(«; 4 J. B. Muori', o60. doeii.iii'id. 
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Tile Court were of this opinion, and observed that the 
laches of the plaintiff, in laying by so long after the return 
of the writ, had probably lulled the defendant, who, had tlie 
sheriff been ruled to return the writ, or bring in the body, 
might have rendered in discharge of his bail. On payment 
of costs the rule ought to be made absolute. 


Rule absolute. 


for the plaintiff, and Abraham, for the defendant. 


Drayton and Another u. DAt^E. 

This was an action of assumpsit by the indorsees against 
the maker of a promissory note, dated 22d September, 1818, 
for bOl. value received, payable twenty-four months after 
date, to one Gauntlett Clarke, ** or his order,” and by said 
Clarke, indorsed to Messrs. Knight and Freeman, and by 
them indorsed to the plaintiffs. Plea, first, the general 
issue—Non-assumpsit, and, second, the bankruptcy of the 
said Gauntlett Clarke and one George Whitehead, the 
younger, by virtue of a commission of bankruptcy, dated 
and issued lQi\\ November, 1814, and an assignment thcre- 
upofii by the commissioners to Messrs. Gibson, Wilson, and 
Howell, dated \si December, 1814, by reason of which, 
and by force of the statute in such case made and provided, 
the interest, title, and right to indorse the said promissory 
in the declaration mentioned, before and at the time of the 
said indorsement of G. Clarke, became and was vested in 
the said assignees, and not in the said G. Clarke, and where- 


FriJuy, 

Nov. 14. 

Property ac- 
qiiirei) by an 
unccrtiHcatcd 
bankrupt after 
bankruptcy 
docs not abso¬ 
lutely vest in 
his assignees 
by virtue of 
the assign* 
nieiit, although 
they utay claim 
it; blit if they 
remain pas¬ 
sive, and do 
not interfere, 
he has a right 
to such pro¬ 
perty against 
all other per¬ 
sons. 

Where a 
debtor of au 
unccrtificatcd 
bankrupt 
made a pro¬ 
missory note 
payable to the 
bankrupt, “ or ^ 

his order,” in by the indorsement of G. Clarke became void, and created 

discharge of a 

debt contracted before bankruptcy, and the bankrupt indorsed it for a bnnft fide debt 
to A. who indorsed it to it. for valuable consideration, and It. sued the makerHeld, 
lirst, that tlie maker, by ihe terms of his note, was cstop]>ed from saying that the bank¬ 
rupt had no authority to indorse and, secoiul, that the assent of the assignees was uot 
iiccessaiy to enable the baukiupt to iitgoUate the note by iudorsemeut. 
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no right in the plaintiffs to sue. The plaintiffs took issue on 
the first plea, and replied to the second, that after the as< 
signmcnt to the assignees, the indorsement of Clarke was 
made by him by and with the consent of the said assignees. 
The defendant rejoined, and denied such consent, and there¬ 
upon issue was joined. At the trial, before Abbott^ C. J. at 
the London adjourned Sittings after Hilary Term, 1821, a 
verdict was entered for the plaintiffs; damages 51/. 10s. 
subject to the opinion of this Court, on a case. 

The case stated, that a joint commission of bankrupt 
had issued against Clarke and ffhite/iead, dated IQth No¬ 
vember, 1814, that an assignment of the bankrupt’s estate 
had taken place as in the special plea mentioned, and that 
Clarke did not obtain his, certificate until September, 1822. 
At the time of issuing the commission, the defendant was 
indebted to Clarke's separate estate in a considerable sum 
above the amount of the debt in question. The assignees 
executed a power of attorney to Clarke, dated SQlh August, 
1815, whereby they authorised him to collect debts, sue in 
their names, and do other acts for the benefit of the estate. 
Mr. Wilson was a creditor of the separate estate of Clarke, 
and was the acting assignee. The other two assignees 
were not creditors. Mr. Wilson urged Clarke to obtain 
payment of his debt from the defendant, and Clarke fre¬ 
quently applied accordingly for 'payment, but without suc¬ 
cess. At length Wilson told Clarke he should insist upon 
proceeding against the defendant unless it was settled, upon 
which Clarke told Wilson that as he Clarke, was conducting 
the ailairs of the concern, he would, with Wilson's permis¬ 
sion, take that debt upon himself, as Dale had assured him 
that he should be ruined if pressed to pay the money; andl 
Wilson assented to that proposal. Clarke informed the de¬ 
fendant of this arrangement, and the defendant gave the 
promissory note in question in part paynmiit of his debt; 
Clarke indorsed it to Messrs. Knight and Freeman, to 
whom he was indebted, ami they indorsed it to the plain- 
tifii's, who gave tliem cheque for the anioiuit. Neither 
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Knight and Freeman, nor the plaintilfs, knew the circum¬ 
stances under which the note was given. It did not appear 
that either of the other assignees was informed of the ar¬ 
rangement between Wilson and Clarke ; and when this case 
was called on for argument, and counsel were heard in a 
former Term, the Court ordered the verdict to be entered for 
tjie plaintilTs on the first issue, and for the defendant on the 

second issue, and that the case should be submitted for ar- 
• > 

gunient upon t|ie following question, namely, whether or not 
t)ie plaintids were entitled to the judgment of the Court 
upon the whole record so framed, notwithstanding the verr 
diet found for the defendant on the special plea. 


F* Pollock, for the plaintiffs. It appears upon the plea 
that this is a cause of action which accrued to the bankrupt 
after bankruptcy, that the defendant had promised to pay 
the note to the bankrupt by name, or to his order; that the 
latter had indorsed it over to Knight and Freeman, and that 
they had indorsed it to the plaintiifs, and the question is, 
whether the assent of the assignees was necessary, in order 
to enable the bankrupt to pass the property in the note by 
indorsement, or rather whether it was not necessary that the 
assignees should claim the note, or dissent from the act of 
the bankrupt in order to render his indorsement ineffectual. 
Now, there are several cases which have decided, that unless 
the assignees interfere, a cause of action accruing to an un- 
certiheated bankrupt after bankruptcy, is available to him, 
and if it be in the form of a negotiable instrument, it would 
be equally available in the hands of any person to whom he 
should indorse it. I'he present plaintiifs are to be taken as 
indorsees for good consideration, and it has been clearly esta¬ 
blished that the bankrupt himself would be entitled to sue, 
unless the defendant was protecting himself under the title 
of the assignees. The defendant does not do that. He 
docs not allege that the assignees had claimed the note as 
belonging to the bankrupt’s estate. All he says is, that from 
the circuiubtanccs which he lias put on the record, the bank- 
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rupt had no title whatever, and no right to indorse the note, 
I'he defendant however is estopped by his own act, from say- 
ipg that, for after the bankruptcy he promises to pay the 
bankrupt himself, ** or his orders* which is a positive pro¬ 
mise to pay either the bankrupt, or any person whom he 
shall appoint to be receiver of the money. It is too late 
therefore for the defendant to say that the bankrupt had no 
lauthority to indorse the note. lie relied upon Chippendale 
y. Tomlinson (a), P^ebb \,fVard(b), Fowler v. Down {c), 
Webbs. Fox (d ), Coles V. Barrow (e), and Ashley v. Kell (f). 
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Chittyf for the defendant. It is admitted that the party 
indorsing this note was an uncertificated bankrupt, and that 
the assignees did not consent to the indorsement. Unless 
therefore it can be shewn that the bankrupt had authority to 
pass the property in the note, the plaintiffs cannot recover. 
By law the property in this note absolutely vested in the 
assignees, not in their personal capacity, but as trustees for 
all the creditors. In that character they were bound to take 
to the note, and could not divest themselves of the interest 
which they had in it. 'I'he bankrupt was incapable of hav¬ 
ing any property in the note, and consequently could neither 
sue upon it himself, or convey a title to any other person by 
indorsement. It is quite clear from authorities, that sup¬ 
posing the note was drawn before the commission issued, 
but after a secret act of bankruptcy, the bankrupt could not 
have indorsed it. The question here is, wliether, upon the 
doctrine of estoppel the defendant is precluded from dis¬ 
puting in any manner the validity of the indorsement in 
question. There is no doubt that a bankrupt may sue his 
assignees for work and labour, and that the future earnings 
arising from a bankrupt’s labour, do not pass under the as¬ 
signment, but according to the present existing law, what¬ 
ever might be the inclination of parties to give effect to q 

(«) 1 Cook’s B. L. 446,6tli ctl. (d) 7 T. R. 391. 

(b) 2 T. R. 296. (c) 4 Taunt. 754. 

(c) 1 B. & P. 44. {/) 2 Sira. 1207. 
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1823 . 


Drayton 

V. 
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bai^ain of this nature, it cannot, in point of law, be opera¬ 
tive. The doctrine laid down in Nias v. Adamsonifl)^ seems 
deciuve to shew, that even with the assent of the assignees, 
the bankrupt could not hold this property. That was a very 
strong case. There the assignees of an uncertilicated bank¬ 
rupt had by agreement, for valuable consideration, paid to 
them by a third person, left the bankrupt’s furniture and 
effects in his possession, and afterwards, notwithstanding 
such agreement, seized the same, and it was held that they 
were justified in doing so, upon the principle that an iin- 
certificated bankrupt cannot retain any property against his 
assignees. Putting the case therefore most strongly against 
this defendant, that the assignees had assented to the bank¬ 
rupt’s disposing of this note, the case cited is an authority 
to shew that they had no power so to part with their right 
over the note, as assignees. It follows then that it would 
make no difference in the case, even if all the assignees had 
assented to the indorsement of the note by tlie bankrupt, 
because they are bound to take to all property belonging to 
the bankrupt. This case is to be discussed upon legal prin¬ 
ciples, and according to law the bankrupt could acquire no 
property in this note, even with the assent of his assignees, 
and consequently could not indorse it so as to render it an 
available security in the hands of a third person. The case 
of Kitchen v. Bartsch (Jb), is an authority to shew that it is 

wholly immaterial whether the property came to the bank- 
< 

rupt before or after his bankruptcy, inasmuch as the assign¬ 
ment of the commissioners passes to the assignees all the 
bankrupt’s after acquired, as well as present personal pro¬ 
perty. It was insisted in that, as in this case, that the de¬ 
fendant having contracted with the bankrupt, he was estopped 
from saying that the bankrupt had no title to the promissory 
note; but the Court over-ruled the objection. Thomason v. 
Frere (c), is a direct authority to shew that after an act of 
bankruptcy a bankrupt cannot pass the property in a bill by 
indorsement. The circumstance of the assignees interfering 
(«) 3 B. & A. 225. (//) 7 East, 63. (c) 10 East, 413. 
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or not interfermg has nothing to do with the question as to 1823 , 
the power of parting with the property. In Kitchen v. 

Bartsch, the assignees had interfered, but Mas v. Adam' 
son shews that that circumstance makes no difference. At Dalb, 
all events it is found here as a fact that there was no 
assent on the part of the assignees, and Thomason v. jPrere, 
is decisive to shew that the bankrupt could not pass the 
property in this note by indorsement, and consequently the 
defendant is entitled to judgment upon the whole record. 

Pollock, in reply, was stopt by the Court. 

Abbott, C. J.—Looking at this case as it is stated on 
^he record, (which is the most favourable way of viewing 
it for the defendant) it appears to me that the plaintiff is 
entitled to the judgment of the Court. I say, that to view 
the case as it is stated on the record, is the most favourable 
to the defendant, because if we are to treat the case as 
turning upon the general issue only, it appears that thb in¬ 
strument has been indorsed over to the plaintiffs for valuable 
consideration, without authority, and with all the inhrmities 
belonging to or connected with it. Looking at the case 
as it is upon the record, it is an action brought on a pro¬ 
missory note, made by the defendant, payable to Clarke, ** or 
his order,” and by Clarke indorsed to Knight and Freeman, 
and by them to the plaintiffs. The defendant has pleaded^ 
first, the general issue, non assumpsit, and, second,«that 
long before this note was paid to the plaintiffs, Clarke be¬ 
came bankrupt; that a commission of bankrupt issued 
against him, under which he was duly found and declared a 
bankrupt, by reason of which premises, and by force of the 
statute in such case made and provided, the interest, title, 
and right to indorse the said note in the declaration men¬ 
tioned, before and at the time of the indorsement by Clarke, 
became vested in the persons who were named and chosen 
tile assignees. There has been a replication to this plea. 
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alleging that the note was indorsed by and with the 
consent of the assignees, upon which fact issue has been 
joined, and found against the plaintiff. Jt must there¬ 
fore be taken as a fact that the indorsement was made 
by Clarke without the consent of his assignees, and we 
are to determine whether this plea so found for the 
defendant, be good in law as an answer to the action. 
Now the action being upon a promissory note, payable 
to Clarke^ or to his order, we ought, according to the 
general rules and principles of law, which arc framed 
with a view to the convenience of commerce, and the gene¬ 
ral interests of mankind, to give effect to this as a ncgoci- 
able security, unless there is some plain rule of law which 
ought to restrain its negotiability. Is there any such rule of 
law; or is the conclusion of law drawn in this case from 
the facts stated, a just conclusion ? lam of opinion that it 
is not. The conclusion drawn is, that by reason of the pre¬ 
mises, the right and title to indorse the note became vested 
in the assignees. If the right and title to indorse the note 
became vested in the assignees, the right and title to the 
property in it must have become vested in them absolutely. 
Now, if the property in a note of this description would 
become vested by law absolutely in the assignees, so would 
the property in any other chattel, acquired by an uncerti- 
iicated bankrupt after bankruptcy; but the case of Webb v. 
Fox (a), has decided that the law is not so; for in that case 
it was determined that the property in a chattel acquired by 
an uncertificated bankrupt after his bankruptcy, does not 
vest absolutely in the assignees, for if it would, the plaintiff 
in that action, which was trover, could not have recovered. 
How then is it that it does vest in the assignees, and yet not 
absolutely i The way it vests in them, I take to be this, 
(and that which I think makes tiie distinction between this 
case and Kitchen v. Bartsch), it vests in them by law the 
figid of interfering and claiming the property of thg bank. 

(a) 7 T. R. S'Jt. 
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rupt, and if they do so, they may have it; but unless they 
interfere and claim, then the property, as between the bank¬ 
rupt and his debtor, (or any third person claiming under 
him) has a right to it against all the world. It would be a 
great anomaly in the law if this defendant should be per¬ 
mitted to defend himself against the demand of the present 
plaintiffs, by setting up the title of the assignees, it not ap-* 
pearing that the assignees have in any way interested them-< 
selves in this matter, have ever claimed, or even will claim, 
the money from the defendant. We therefore think that he 
ought not to be allowed to retain the money in his own 
pocket, by setting up a plea to which the assignees are not 
at all privy. 1 am of opinion, under the circumstances 
stated in the plea, that Clarke had, as against the defendant, 
a right to indorse the nofe, and pay it away to a bon*^ 6de 
creditor, if hereafter the assignees shall claim the account 
of the note of the defendants, it is not for us now to say 
what the result of that claim will be. This I may say, 
that in the result such a claim shall be made, and found 
available against the defendant, he will have no fault to find 
with any body but himself, for it is from his own want of 
caution that he gave this instrument to Clarkz, whereby he 
enabled a person in his situation to indorse it as an available 
security in the hands of third parties, instead of making it 
payable to the assignees. 

Bayley, J.—I do not think that the issue found for the 
defendant on the special plea takes away from the plaintiffs 
the right to retain the verdict, and to liave the fruits of their 
judgment upon the general issue. This is an action upon a 
note made by the defendant in the year 1818 , payable to 
Clarke, or the order of Clarke. The defendant therefore, 
by the terms of his note, which is a negotiable security, 
intimates to all persons into whose hands the note may pass, 
that he guarantees Clarke as being a person capable of mak¬ 
ing an order upon the note, so as to convey the property in 
it. The defence now set up is, that at the time when he 
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made the note, Clarke was not competent to make an order 
upon it. The necessary inference from that is, that the de¬ 
fendant issued a security to the W'orld with a false represen¬ 
tation on the face of it. Now, 1 take it to be a general rule 
with respect to negotiable securities, that a man is not at 
liberty to dispute the competency of a person to indorse 
such an instrument, when, by the very manner in which he 
makes himself a party to it, he asserts to the world that the 
person indorsing had competent power so to do. There 
w'as a case some years since, before my Lord Ellenborough 
at nisi prius (a), in which a bill was drawn upon the defend¬ 
ant by two infants, payable to their own order, and he hav¬ 
ing accepted it, the plaintiff became the indorsee of the 
two infants. The defence w'as, that as the infants had no 
power to indorse, their indorsements could not bind them, 
but Lord Ellenborough decided, and rightly, that inasmuch 
as the defendant had, by accepting the bill, admitted that 
they were competent to indorse, he could not be at li¬ 
berty afterwards to say that they were not competent. 
So here, when the defendant, by the terms of his note, 
says ** this shall be payable to Clarke or his order he 
affirms to the world in general, that Clarke is a compe¬ 
tent person to make such order, and that he will pay the 
indorsee of Clarke, The substantive facts of this case are, 
that Clarke indorses the note to Knight and Freeman for a 
bond fide debt, and Knight and Freeman indorse for a 
valuable consideration to the present plaintiff, and neither 
Knight and Freeman or the plaintiff, knew the fact upon 
which reliance is now placed, in order to resist the plaintiff’s 
claim. That fact is, that between three or four years be¬ 
fore, Clarke had become a bankrupt, and consequently, that 
the right to indorse was vested in his assignees. I say ** con¬ 
sequently,” because that is the form of the argument relied 
upon by Mr. Chitiy, But 1 think the right did not con¬ 
sequently vest in the assignees by reason of the bankruptcy, 
because I take it to have been settled by a great many de- 

fa) Taylor V, Crokerj 4 £sp. isr. 
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terminations, that an uncertihcated bankrupt, though he 
cannot resist the claim of his assignees, if his assignees 
insist upon taking from him after-acquired property, yet he 
may acquire future property, and may mmntain an action in 
respect of that property, provided the assignees do not 
interfere. 1 recollect that that question was very much dis¬ 
cussed about thirty or forty years since, in the case of Ibm- 
limon V. Dighton, in which an action was brought by 
Mr. Tomlinson, upon an attorney's bill, and the defence 
was, that before the bill was incurred, he had become a 
bankrupt, and was uncertihcated. The question was, whe¬ 
ther Dightott, who had employed him, was at liberty to 
rely upon his inability to sue. The Court, after great con¬ 
sideration, decided that it was no defence to Dighton to set 
up the rights of third persons; and they said that if the 
assignees chose to insist on their rights, they might do so» 
but as the assignees did not think fit to interfere, the plaintiif, 
though an uncertificated bankrupt, had a locus standi in 
curia, and might make a claim for his bill. The case of 
Fowler v. Downe followed up that principle. That was an 
action of trover, which is a species of action, spedally 
founded in property, and therefore the decision of that case 
proceeded upon this ground, that if the assignees did not 
interfere, an uncertificated bankrupt might, as against a 
wrong-doer, be considered as having a property in those 
things which he had acquired after his bankruptcy. The 
case of Ashley v. Kell (a), proceeds on the same ground, 
that an uncertificated bankrupt has a right to transact any 
sale with respect to after-acquired property, unless the as¬ 
signees think fit to interfere. They have a right to seize 
and take the goods, but if they arc passive, he has all the 
rights of property vested in him. lii this case it appears to 
me, that inasmuch as the defendant has by the form of his 
promissory note, stated that he will pay to the order of 
Clarke, he cannot protect himself from paying to any order 
that Clarke has made, on the ground of incapacity to make 

(a) Stra. 1207. 
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such order, first, because it would be contrary to his owrt 
assertion, which imports that Clarke was competent; and 
second, because Clarke was, in point of fact, at the time 
he indorsed the note, a perfectly competent person. The 
case of Tkomasiii v. Frere is distinguishable from this, be¬ 
cause in that case the right to indorse the bill existed only 
up to the time of the bankruptcy, and the bankruptcy 
having taken place before indorsement, tlm rght to indorse 
was transferred to the assignees; whereas tho foundation of 
this defence is, that there never was any right whatever in 
the bankrupt to indorse. But for the reasons 1 have stated, 
1 am of opinion, that as against this defendant, and as 
against all the world, except the assignees, the bankrupt 
Clarke was a person competent to make the indorsement^ 
and consequently the plaintiffs are entitled to judgment on 
the whole record. 


Holroyd, J.—I am also of opinion, that the plaintiffs 
are entitled to judgment upon the w'holc record, uotwith** 
standing the verdict found for the defendant on the special 
plea. Where a bill of exchange or promissory note, which 
is transferrable by general indorsement, falls into the hands 
of one not authorised to negotiate it, an indorsee who de¬ 
rives title from him, may transfer it to an innocent indorsee 
as an available security, notwithstanding it was originally 
taken from a person who had no right to indorse. This 
would be so where a note w'ks lost or stolen. Now in this 
case,^ the defendant, by the form of his note, undertakes to 
pay the money to Clarke or his order. He therefore gives 
Clarke authority to indorse the note, and though Clarke’s 
assignees would have a right by the assignment to interfere 
and say, « Don’t pay the money to Clarke’s order, because 
we are entitled to it as assignees,” yet the defendant would 
be concluded from saying that Clarke had no authority to 
make the order as against persons who had received the in¬ 
dorsement, and who were not cognizant of the right of any 
other person to interpose. It is not true that the assignment 
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vests in the assignees absolutely all future property acquired 1823. 
by an uncertilicated bankrupt. Suppose the assignees did 
not chuse to seize this note, or suppose they refused to have 
any thing to do with it, is the bankrupt to loqse the proceeds Dale. 
of the note, and be deprived of the benefit of such pro¬ 
perty, because iiis assignees neglect their duty ? It is per¬ 
fectly clear, that the assignment only gives the assignees the 
right to interfere witi the bankrupt’s after-acquired property, 
but it does not absolutely vest it in them. The case cited 
from Strange is an authority to shew that property, even 
the subject of trade and sale, acquired by the bankrupt after 
bankruptcy, does not vest absolutely in the assignees. If 
that be so of goods, d fortiori it is so in the case of bills of 
exchange and promissory notes, because with respect to 
them, the indorsees are not bound to know of any private 
lights vested in other persons, of which they themselves are 
iiot cognizant. I do not think that this was piopcrty which 
absolutely vested in the bankrupt’s assignees, and as the de¬ 
fendant is by the form of the note estopped from saying 
that Clarke had no authority to indorse, I am of opinion 
that the phunlills are entitled to recover both upon the ge¬ 
neral issue, and upon the whole record. 

,1 udgment for the plaintiffs («). 

(«) Tivstj J. was absent. 
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fendant Simpson carried on the business of a merchant, in 
partnership with the defendant Wilson^ of Qtiebec, in Ca¬ 
nada, such business being carried on in Lofidon in the 
name of Simpson alone, and at Quebec under the firm of 
C. Wilson and Co. In the year 1811, Blackburn delivered 
to Simpson twelve bales of woollen cloth, invoiced at 
1640A 17s. lOd. to be shipped and consigned to the firm 
of Wilson and Co. at Quebec, to be sold there on the ac¬ 
count and at the risk of Blackburn. They were duly 
shipped by Simpson, and consigned to and received by the 
firm of Wilson and Co. at Quebec, by whom the same were 
sold, and the proceeds, or some parts thereof, were after¬ 
wards remitted to Simpson, On the 7th August, Black- 
hum wrote and sent to Simpson the following order:— 
“ Mr. R. Simpson, please to pay^to Nelson, on account of 
the assignees of Oakley, Overend and Oakley, the pro¬ 
ceeds of a shipment of twelve bales of goods, value about 
2000/. consigned by me to you.” On the 21st of the same 
month, Simpson wrote and sent to the defendant Nelson, as 
one of the assignees of Oakley, Overend, and Oakley, the 
following undertaking:—** Shipped on board the Sarah, 
from London to Quebec, for the account of W. Blackburn, 
twelve bales of woollen cloth, value, as per invoice, 


1G40/. Xls. lOd. 'there to be sold, and the proceeds to be 
paid to his order, dated the 7th instant, to the assignees of 
Oakley, Overend, and Oakley. In pursuance of the said 
order of Blackburn, 1 do hereby consent and engage to 
paj^pver the full amount of the net proceeds of the said 
twelve bales of woollen cloths, as I may from time to time 
receive the same, unto the said assignees, without delay.” 
On the Mj^xJuly, 1812, a commission of bankrupt issued 
against the said W. Blackburn, under which the plaintiffs, 
Jones and Hirst, were chosen assignees. Pursuant to an 
order made in this cause, bearing date the 25d Jtdy, 1818, 


Sim^"‘ ’*■ .. ■ the Bank of England, in the name of the 
..json paid into . , ... 

Accountant-General, cane?,, tt-. 


409i. 5i. 7d, in respect of pi^S^Seeds of the said bales of 
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woollen cloths. Simpson has since become bankrupt, and 
the defendants, fV. Falford and T. Bradley are the assignees 
under the commission against iiim. The question for the' 
opinion of the Court is, whether the above two instru¬ 
ments, or cither, and which of them, require such a stamp 
as the stamp acts impose upon bills, drafts, or orders for 
payment of money. 

LittledalCf for the plaintiffs. This question must depend 
upon the construction of tlie 48 Geo. 3. c. 149, because 
that was the stamp act in operation at the period when the 
instruments were made. In the schedule of that act, 
Part I. title Bill of Exchange, various duties are first im¬ 
posed upon bills, in proportion to the amount for which 
they are payable; and it aftcrw'atds imposes upon “any 
bill, draft, or order for the payment of any sum of money 
weekly, monthly, or at any other stated periods, if made 
payable to the bearer, or to order, or if delivered to the 
payee, or some person on his or her behalf, when the total 
amount of the money thereby made payable, shall be spe¬ 
cified therein, or can be ascertained therefrom, the same 
duty as on a bill payable to bearer, or order, for a sum 
equal to such total amount.” [Abbott, C. J. But “ where 
the total amount of the money thereby made payable, shall 
be indefinite,” the act imposes “ the same duty as on a 
bill for the sum expressed only.” Now here, no sum 
whatever is expressed, and therefore how is the stamp to be 
ascertained ? The first clause clearly caiinot apply to this 
instrument, because it specifies no sum, nor can any sum 
be ascertained from it; then how can the act bear at all 

a 

upon this case r] At all events the subsequent clause of 
the schedule is applicable, which provides that various in¬ 
struments there enumerated, “ shall be deemed and taken 
to be inland bills, drafts, or orders for the payment of mo¬ 
ney,” among which is any ** order for the payment of any 
sum of money out of any particular fund, which may or 
may not be available.” The order here is for the payineni 

M M 2 
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1823. 

Jones 

r. 

Simpson. 
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“ of the proceeds of a sliipment of twelve bales of goods, 
value about 2000/. consigned by me to you.” ** 

clearly an order, in the language of the schedule, for the 
paynieiit of money out of a particular fund, which may or 
may not- be available, and is therefore expressly within the 
decision of this Court in Firbatik v, Tieil (iz), where Lord 
FAleiiborou'^hf commenting on an exactly similar clause in 
the.55GVo. X c. 184, Schedule, Part I, says, “ It was the 
object of the legislature in framing this provision, to treat 
as promissory notes and bills of exchange, and to subject 
to a stamp duty, such instruments as being payable on a 
contingency, or out of a particular fund, could not in 
strictness, fall under that denomination.’' [/ioy/c^, J. 
That was meant, in bolh staUites, to apply to instruments 
which are in form similar to bills of exchange, but which, 
being payable out of a particular fund, were by the law 
distinguished from them. But this iiisti ument does not in 
any re>pect partake of the nature of a bill ot exchange, and 
tliercfore cannot fall within my Lord FJleuhorough’s de¬ 
scription. Abbott j C. J. Besides, in Firbank v. Bell, the 
order was for the payment of a specific sum of 1500/.; 
here no sum is mentioned; the order is to pay the pro¬ 
ceeds.”] In Butts V. Swan (Jf), there was a decision similar 
to that in Firbank v. Bell, but undoubtedly they arc both 
open to the objection last raised by the Court, because in 
each of those cases the amount of the sum was expressed 
upon the face of the instrument. At any rate, though the 
sum is not named, the instrument is an order for the pay- 
merit of money, and as the precise amount might after¬ 
wards be ascertained when the goods were sold, it would 
seem that the term used, “ the proceeds,” is a sufficiently 
certain expression. [Best, J. If a stanrp was requisite, 
it was requisite also to affix it at the time when the instru¬ 
ment was drawn; but that it was impossible to do; because, 
as the sum to be made payable by it was quite uncertain 
and unknown, the party could not, in the nature of things, 
&A. 36. (ft)2B.&B.76. 
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ascertain what stamp would be proper. The omission of 
the specific sum meant to be made payable, is decisive to 
take this instrument out of the operation of the statute.] 


541 > 


1323. 


Junes 

Sini’aUN. 


Marrt/atf who was to have argued for the defendants, 
was stopped, and the Court declared the ca^e to be too 
plain for argiimciit, and the following ccililicate was after¬ 
wards sent to the Vice-Chancellor:— 


'riiis case has been argued before us, and we are of 
** opinion, that neither of the two instrunieitts reqniied such 
a stamp as the stamp acts impose on bills, drafts, or orders 
" for the payment of money. 

C. Anijo r r, 

J . Uaylf.y, 

“ C. S. lIoi.KoY r>, 

“ W. 1). Biisr.” 


Nigutingalp. r. a its hall and Anotlicr. 


Frill nil, 
IS or. 11 . 


This was an action on tlie rase for a false return to a r>y the Vestry 

writ of maiidainus. The declaration alleged, that on the M.pcr- 

C22d of November, 18(21, the office of sexton of tlie parish 

* the jioor HI re* 

of St. Maty, Jl'hltechapelf having become vacant, the plain- spret oi‘ any 
tiff was nominated and elected thereto by a majority of the pio/it, or va- 
peisons entitletl to vote; that it thereupon became the duty to 

of the defendants, as churchwardens of the parish, to admit 

, ciititlcil to one 

the plaintiff to the office, but they refused so to do; and in vote and no 

their return to a writ of mandamus issued on the llthof tiv'iiu^VmgV, 

I'cbrmru, 18(22, commanding them so to admit the plaintiff, 

’ o r » (htio:i:il vole 

ill reiiioet of 

every additional '2Sl. to wdiirli they ahall he rated, not exceeding six votes in the wlide. 
AVhe.re, however, in the parish of St. M. the poor rates had, according to ancient 
cnstoin, been always assessed vvithoiil regard to the aniiaal value of properly in the pa¬ 
rish, but according to the supposed ability of the person assessed Held, 't!i it persoii.s 
so rated were not within the henctit of the .'id see. of the Vcstiy Act as to the plit* 
rality of votes, alihongli assessed in respect of properly e.xcecdiiig Ml, in ainouiit. 
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1823 . 


NlGHTlN* 

GALE 


V. 

Marshall. 


they falsely returned that the plaintiff was not duly nomi¬ 
nated and elected to the oflice. The cause was tried before 
Abbott, C. .1., at the Middlesex Sittings, after last Trimtij 
Term, when a verdict was found for the plaintiff, with 
nominal damages, subject to the opinion of the Court upon 
the following case;— 

The oihcc of sexton for the parish of St. Mary, White^ 
chapel, in the county of Middlesex, is an ancient office, and 
the right of election is in the inhabitants of the said parish, 
paying church and poors’ rates, in vestry assembled. In Nb- 
vember, 1S21, the office became vacant, and on the 22d of 
that month a public meeting was duly holdcn for the election 
of a sexton. There were two candidates, the plaintiff and 
one J. fV. While the election was ^proceeding, several in¬ 
habitants ('f the parish, entitled to vote, claimed a right to 
give more than one vote, under the 58 Geo. 3. c. 69* s. 3, 
by which it is enacted, “ ^Diat in all such vestries every in¬ 
habitant present, who shall by the last rate, which shall have 
been made for the relief of the poor, have been assessed and 
charged upon, or in respect of, any animal rent, profit, or 
value, not ainountiug to 50/. shall have and be entitled to 
give one vote, and no more ; and every inhabitant there pre¬ 
sent, who shall in such last rate have been assessed or 
charged upon, or in respect of, any annual rent or rents, 
profit, or values, amounting to 50/. or upwards, whether in 
one, or in more than one, sum or charge, shall have and be 
entitled to give one vote for every 25/. of annual rent, pro¬ 
fit, and value, upon or in respect of which he shall have 
been assessed or charged, in such last rate; so, neverthe¬ 
less, that no inhabitant shall be entitjed to give more than 
six votes.” At the close of the election the numbers W'cre, 
for J. fV.639, and for the plaintiff 631 ; but if a plurality 
of votes w as admissible in the parish of Whitechapel, with 
respect to the election of a sexton, pursuant to the 58 Geo. 3. 
c. GQ. s. 3, such a number of votes was tendered as was 
sufficient to give the plaintiff a majority of voles. Tlie de- 
fcndanls were churchwardens of the pari**!! at the time of the 



MICHAELMAS TURM, FOURTH GEO. IV. 551 


election, and they admitted J. fV, to tlie office; and in re¬ 
turn to a mandamus, commanding them to admit the plain¬ 
tiff, they returned that the plaintiff’ was not duly nominated 
and elected ; and the only question in the case is, whether, 
under the circumstances hereinafter stated, a plurality of 
votes was admissible at the said election, pursuant to the 
statute 58 Geo. 3. c. 69. s. 3, so as to entitle the inhabitants 
paying rates as aforesaid, at the election of a sexton, to give 
more than one vote. In point of fact, the poor rates arc not 
assessed, and never have been assessed, m])oii all tlie in- 
habitajits uniformly, according to an equal pound rate; but 
the rate purports to be made, and according to an ancient 
custom ill the pnrisli always has been made, by the discretion 
of the vestry, without respect to value, but according to tho 
ability of the party charged, such ability being estimated 
with reference to properly, whether in the parish, or out of 
it. In some instances the property is stated in respect of 
which the parly is charged ; but in a great majority of cases 
the property is not stated, and where it is stated, the rate is 
not in proportion to the rent of the property j for example, 


1823 . 


Niciitin- 

bALK 


Marshali. 


Ki-iit. 


Poor’s Rate. 

Ciiiirch*ratc 
according to an 
pqiial pound- 
rate. 

£ 

40 

'U) 

50 

L. Turuer^ for tivo cuoporages, 
Alexander Mann, for lioiiso, . . 
Mr. iMcas, for liouso,. 

£ 

j 11 

10 15 

9 iq 


F. Potlocle, for the plaintiff. If the inhabitants of this 
parish have been rated, cither “ upon,” or “ in respect of,” 
an annual rent of 7o/. they are entitled to two votes, al¬ 
though they may not have been rated uniformly, nor accord¬ 
ing to an equal pound-rate. [Abbott, C. J. The object of 
the statute is evidently to apportion the number of votes to 
the amount of the burthen sustained by the parishioner; and 
that has not been done here, for the late is made without 
any apportionment, and iiidepcudcutly of all rule.] The 
parishioners liave been rated, so far as rcspcels the poor 
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1823. 


Niohtin* 

GALB 

V. 

Makiuall. 


rate, according to their ability, but still the rating has been 
in respect of” some annual rent; and the amount of that 
rent has been ascertained with reference to the church-rate, 
which has always been an equal pound-rate. The principle 
of the statute, therefore, applies to the poor-rate, because, 
although it was not made in proportion to the annual rent, it 
was made in respect of it, for until some annual rent had 
been ascertained, no individual could be rated at all. The 
spirit of the statute has been fully complied with, for the 
legislature clearly seem to have intended that property should 
be the criterion of the right of voting, and that the number 
of votes should be regulated, not by the amount of the bur¬ 
then actually borne, but by the ability of the party to bear 
it. [Abbott, C.J. How is it possible to say that these 
parties have been rated ** for or in^•cspect of” their annual 
rents, in the language of this act of parliament ? The in¬ 
stances given in the case prove the exact reverse.] It is not 
necessary to contend for the validity of the rate as such ; it 
may be bad as a rate, and yet may be so far made in pur¬ 
suance of the statute as to confer a plurality of votes. A 
reference to the local act of parliament, by which the power 
of making this rate is given, will shew that the general object 
of the parish is to assess the inhabitants according to their 
ability; for in the 46 Geo. 3. c. 89- s. 53 (a), the rate is 
directed to be made upon all persons holding or occupying 
any premises within the parish, in respect of their tenements, 
generally, without reference to the amount of their rents. 
Coupling that section with the third section of the public 
act, it will appear very clearly that this is a rate made in 
respect of” an annual rent. It cannot be contended that 
it is made “ upon” the rent, because that word evidently 
implies a pound-rate; but the words “ in respect of,” are 
used disjunctively, and in contradistinction to the word 
** upon the one means an equal pound-rate, the other 
means rate made in respect of the occupancy of the 
party in the parish. Now', this is a rate, not indeed a re¬ 
gular, proportionate, or uniform rate, but still a rate iu 


(> 1 ) Not iiriiitccl among the public acts, 
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respect of occupancy, and therefore, in respect of some an¬ 
nual rent, profit, or value, and consequently sufficient to 
confer the privilege of, voting as claimed by these parties. 

Parke, for the defendants, was stopt by the Court. 


1823 . 

Nigutin- 

GALK 

V. 

Maushali. 


Abbott, C. J.—I give no opinion on the present occa- 
sion as to the validity or invalidity of the rates of this 
parish, nor any opinion as to the effect of the 8th section of 
the 58 Geo. 3. c. 09.^ My opinion is founded exclusively on 
the third section, providing for a plurality of votes. I'hat 
section enacts, ** that every inhabitant who shall by the last 
rate that shall have been made for tlic relief of the poor, 
have been assessed and charged upon or in respect of any 
animal rent, profit, or value, not amounting to 50/., shall 
have and be entitled to give one vole, and no more; and 
upon or in respect of any annual rent, &,c. exce<;ding 50/., 
one vote for every 25/. of annual rent, &c. upon or in re¬ 
spect of which he shall have been assessed.” Now, looking 
at the rate in question, 1 uni clearly of opinion that no per¬ 
son in the parish of St. Mary, Whitechapel, is rated “ upon 
or in respect of any annual rent, profit, or value.” A 
rate so made must be proportioned to the amount of the 
rent, profit, or value, in respect of which it is made; but 
this is not so proportioned; but is evidently made, not upon 
the criterion suggested in the act, namely, the annual value 
of the property of the individual, but according to his ability 
to contribute towards the relief of the poor. For*these 
reasons ! think the section of the 58 Geo. 3, conferring a 
plurality of votes cannot apply to this parish, rated as it at 
present is, and consequently that the plaintiff was not pro¬ 
perly elected to the office which he claims. A nonsuit 
therefore must be entered. 


Bay LEY, J.—I am of opinion, that, according to the 
form f>f the rate, this parish docs not come within the pro¬ 
visions of the 56 Geo, 3, c, (iy. a. 3. The general rule of 
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rating throughout the kingdom is, that there shall be a rate 
upon each individual according to the value of the property 
which he has in the parish, and he is in general charged, 
and assessed upon that value. For instance, when the value 
of the property which tw'enty individuals have, is ascertained, 
each contributes precisely and exactly the same sum, the 
value being the criterion of contributbn. I think that the 
object of the legislature in passing the act in question was, 
that each man should have his right to vote at vestry mcetr 
ings increased to the extent to which his contribution towards 
the parish burthens was increased. If that was the princi¬ 
ple on wliich the provision in the 3d section of this act was 
framed, it does not apply to the case in question, because it 
appears on the face of this rate that the mode of proceeding 
in this parish according to custom (which may be a legal 
inode, and which to a certain extent appears to be recog- 
uizjcd by the private act 46 Geo. 3.) prevented the value of 
property being the criterion of the amount of rate which each 
individual is to pay. The custom followed by this parish 
docs not at all furnish the criterion by which the inhabitants 
arc to be assessed. In some instances, if a man is assessed 
at the annual value of 50/., he would be entitled to two 
votes, though he contributes less than a man whose pro¬ 
perty is valued at 40/., who is only entitled to one vote. It 
appears to me, therefore, tliat within the meaning of this 
act of parliament, the inhabitants of this parish cannot, W'ith 
reference to their poor rate, be said to have been assessed 
or charged in respect of the annual rent, profit, or value of 
tiieir property; and consequently the provision as to tlio 
plurality of votes is inapplicable. 

Holroyd, J.—I think the rate m question is not such 
u rate as to bring this parish within the 3d sec. of this act 
of parliament with respect to the plurality of votes. In 
order to bring it within that section, it is necessary that the 
parlies should be assessed and charged upon, or in respect 
of, some annual rent, profit, or value. The rate doas not 
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shew that they have been so charged. Certain rents are 
stated in the case, but the inequality of the rates shew that 
they were not charged upon or in respect of those rents. 
It does not appear that the rates are charged in respect of 
any profit or value, much less does it appear to what amount 
the inhabitants have been assessed. 1 therefore think that 
by the rate which was given in evidence, it is not sufficiently 
shewn that this parish comes within the benefit of this 
provision. 

Best, J.—1 am of the same opinion. If the inhabit¬ 
ants of this parish wish to bring themselves w'ithin the pro¬ 
visions of this statute, they must alter their mode of rating. 
The act does not merely require that the parties should be 
rated at the sum of 50/. or upwards, in order to their having 
a second vote; it requires that they should be rated upon 
their annual rents, profit, or value. The case states that by 
an ancient custom in the parish, the rates arc always assessed 
“ by the discretion of the vestry, and without respect to 
value and an inspection of the rate itself at once shews 
that its amount is in no degree proportioned to the amount 
of property in the parish. It is therefore impossible to 
contend that the mode of rating prescribed in the act has 
been adopted in this parish; and, without that, there can 
be no claim to the plurality of votes conferred by the act. 


1823. 

Nightin¬ 

gale 

«. 

Marshall. 


Postea to the'defendant. 
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1829 . 


To trespass 
for breaking 
and entering 


Friday^ The Earl of Lonsdale v. Nelson and others. 

Nov, 14. 

To trespass X HIS was an action of trespass for breaking and entcr- 
and**cmSg iug the manor of plaintiff, called Seaton, pulling down a 
close*'caned'* S^^Mlity of WQoden paling and fencing of plaintiff, erect- 

tlie manor, Jug ^ quantity of wooden paling and fencing, and de- 
defendants .. . . . iii’i 

plca<ie«l, first posUiDg a quantity of timber, stones, bricks, and rubbish. 

8econd^**dIaT** Second count was in substance the same, only describing 

from time im- t|,e Jqcus in quo as the close of plaintiff*. Pleas, first. Not 

hatli been and Guilty. Second, that the close in the second count men* 

boned, and in which, &c. before and at the said several 

manor when, &c. was, and from thence hitherto continually 

also in a river hath been, and still is, within, and part and parcel of the 
winch has been , [ ^ 

a pnblic and said manor in the first count mentioned ; and that before 

vi^gXiT river the Said times, when, See. there was, and from thence 

meniori™^ and continually hath been, and still is, a certain ancient 

tlwt there ^is ^ and public port, haven, or harbour called Workington 

the port which harbour, partly within the said manor and close; and also 

ma^ot^ 'a ccr. a certain river, to wit, the river Derayewf, in a ceitain 

tain ancient part thereof, where the said river now is, and at the said 
work or crec- . 

lion belonging times when, Slc. was, and from time whereof the memory 
l)ort*'^nrcw- contrary, hath been a public and com* 

sary tor the i^qh navigable river, in which the tides and waters of the 
preservation or ° . 

the same, and sea, for and during all tJiut time, have flowed aqd reffovved, 

anV*‘convcni- W'it, at, Scc.; and defendants further say, that before and 

shqis resold- ***■ limes when, &c. there was, and liatii been 

ing thereto; within that part of the said port, haven, or harbour, which 

that this work ‘ . 

beingtiamagf d IS withiii the said manor and close, a certain ancient work 

at*the said^^ or erection, of and belonging to the said port, haven, or 

times when, harbour, and which was and is requisite and necessary for 
itc. it became . * •' 

ncces.sary that the support, maintcuaiicc, and preservation of the said port, 
tile said work 
should be rc< 

paired, but that plaintiff did not nor would repair the same, but wliolly neglected so fo 
do; wherefore defendants entered and repaired. Ueplication, de Injuria siia. A verdict 
having been found for the plaintiff on the general issue, and for the defendants on the 
special plea:—Held, that the plaintiff was entitled to judgment, notwitlistaiiding the 
finding on that plea, inasmuch as it did not state that immedhUc repairs were necessary, 
or that any one bound to do so, had neglected to repair aftvr notice, or that a rcasonubic 
time for repairiug had elapsed, or that defendauts had occasion to use the port. 
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haven, or harbour, for the rendering of the same, and the 
navigation thereof, safe and commodious for the ships and 
vessels resorting thereto, to wit, at, &c.; and defendants 
further say, that before any of the said times when, &c. the 
said work or erection had been greatly damaged and injured, 
and was in great decay, and in a bad, ruinous, and dila* 
])idated state and condition for want of needful and necessary 
repairing and amending thereof; and that it so remained and 
continued until and at the said times, when, &c.; and that 
before and at the said times, when, &c. in tlie first and se¬ 
cond counts mentioned, it was requisite and necessary for 
the support, maintenance, and preservation of the said 
port, haven, or haibour, and for the keeping and preserving 
of the same, and the navigation thereof in a safe and com¬ 
modious state and condition for the ships and vessels re¬ 
sorting thereto, that the saul work or erection should be re¬ 
paired and amended; but that plaintiff did not, nor would, 
repair or amend the same, or any part thereof, btit wliolly 
neglected so to do. Wherefore defendants, whilst the said 
work or erection was so in decay, and in a bad, ruinous, and 
dilapidated state and condition as aforesaid, for the purpose 
of repairing and amending the said work or erection, at the 
said times, when, 8cc. in the first and second counts men¬ 
tioned, broke and entered the said manor and close in 
wliicb, &c. and repaired and amended the said work or 
erection, where the same was so in decay. Sic. ; and be¬ 
cause the paling and fencing in tiie first and second counts 
first mentioned, were part of the said crcctioA, and in great 
decay, defendants pulled them down, and repaired* the 
erection with the paling, fencing, stones, Slc. in the same 
counts secondly mentioned. There was a fourth plea, stat¬ 
ing that a part of a public navigable river was situate wilbiii 
the said manor and close, and that the said work or erection 
was requisite and necessary for rendering safe and com¬ 
modious the navigation of the said river, lleplicatiou, dc in¬ 
juria suft, and issue thereon. At the trial before f'Food, B. at 
the Summer Assizes for the county of Cnmherlaml, in 1822, 
the plaintiff had a verdict on the issue on the first pica, the 



668 

1823. 

Lonsdale 

0 . 

Nelson. 


CASES IN THE KING’s BENCH, 

defendant had a verdict on the issues on the second and 
fourth pleas, and upon the other issues the Jury were dis¬ 
charged from returning any verdict. 

Scarlett y in Michaelmas Term, 1822, obtained a rule to 
shew cause why the judgment should not be entered for the 
plaintiff on the second and fourth pleas, non obstante ve¬ 
redicto ; and the Court then directed tltat the rule should be 
argued in the shape of a special case j in which shape it 
now came on for argument accordingly. 

Parke for the plaintiff. These pleas cannot be supported; 
and the same objections apply to both, there being no ma¬ 
terial distinction between one and the other. The erec¬ 
tion in question is a private work, situate in a public port 
or river, and the only question is, whether any individual is 
by law entitled to enter upon it for the purpose of repairing 
it, without giving notice to the party bound to repair, with 
a reasonable interval of time for the performance of the re¬ 
pair by him, and without alleging that the party entering 
has occasion to use the port or river, and that the owner of 
the work is liable to repair. In all these particulars these 
pleas arc deficient, and those deficiencies are clearly fatal. 
According to Lord Hale (a), the plaintiff might be liable 
to repair the work, if it appeared that he had dedicated it 
to the use of the public; but that does not appear, and 
therefore as he is not liable on that ground, no other indi¬ 
vidual is. Assuming, however, the plaintiff’s liability to 
repair, still no precedent or authority can be found for a 
right in any one of the king’s subjects, under such circum¬ 
stances, to enter aud do the repairs according to his own 
whim or judgment. The only ground upon w'hich such a 
right can be contended for is, that the work had, in con¬ 
sequence of its ruinous and decayed condition, become a 
public nuisance, which the defendants, or any other persons, 
were at liberty to abate or reform. There is, however, with 

(a) De port. Mar. 70. 
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reference to such a rights an important distinction established 
between nnisances of commission and nuisances of omission. 
There are several cases to be found in Vinerh Abridir^ 

o 

merit («), and in RolPs Abridgment {b), of the abatement 
or reformation of nuisances by the publici or by the parlies 
aggrieved, but they are, without exception, nuisances of 
commission. This seems, indeed, to be a very reasonable 
distinction, and its propriety becomes the more apparent by 
considering the analogy between this mode of proceeding 
and the remedy by writ of assize, which, it seems, lies for 
commission only, and not for neglect; for it is said in RoJPs 
Abridgment j “ If a indn w'ho ought to scour a ditch, does 
not do it, by means whereof my field is drowned, no as* 
size lies”(<:). The objects of the writ of assize arc re¬ 
medial to remove the nuisance itself, and to make remune¬ 
ration to the person aggrieved by it; but the repairing under 
circumstances like the present would probably be productive 
of great inconvenience, and w'ould throw a double burthen 
upon the plaintiff, for he might first be obliged to undergo 
the repairs made by the defendants, and afterwards to per¬ 
form more suitable repairs himself. Under a writ of as¬ 
size, the party injured may enter and abate the nuisance; 
Penrtiddock’s case (d), 17 Ed. 3, 44. 9 JSd. 4. 35; but 

if he does enter and abate the nuisance, the writ abates. 
Baten*s case (e), Eitzherbert, 183, note <7. Now, although 
it appears that where the party may have a writ of assize, 
he may also enter to abate the nuisance; yet it does not 
appear that he may enter, where he may not have the writ; 
and therefore as it has already been shewn that he' *(6annot 
have the writ for a nuisance of omission, it follows that he 
cannot enter to abate a nuisance of omission, but must 
resort to the remedy which the common law provides, a bill 
of indictment, if this reasoning bb conclusive, the result 


18 * 23 . 


Lonsoalb 

t). 

NriAnii; 


(«t) Vin. Abr. Nuisance (S.)' Rol. Ab. 141, Nuisance. As- 

{b)2 Kol. Abr. 144, Nuisance, size, (H.) pi. 9. citing ii H. 4. c.83. 
(S.) (d) 5 Co. Rep. 101. 

(#) 9 Co. Rep. 1 ) 0 , 
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is, that these pleas are bad in toto, and at any rate they are 
clearly bad for Omitting to aver that the plaintiff was bound 
to repair; that he received notice to repair, and that a rea¬ 
sonable time for the performance of the repair had elapsed. 
The latter is an indispensible allegation, because a building 
such as the work in question, might fall into a state of di¬ 
lapidation by sudden accidents, such as a violent storm, and 
then the defendants might claim a right to enter the very 
next day and repair it, before it was possible for the plain¬ 
tiff to interfere. 


JE. Aldersorif for the defendants. The distinction between 
nuisances of commission and those of omission, has been 
extended in argument far beyond its real bearing and im¬ 
portance. The actual pulling down of a pier would un¬ 
doubtedly rank under the former head; but so in effect 
would the suffering it to fall for want of repair, for each is 
a public nuisance, and the public receive an equal injury 
from the neglect to repair, as they would from the wrongful 
removal. This case may be considered in two points of 
'• view; one upon the principle that some person is liable to 
repair the pier, and the other that no person is liable. 
Now there certainly is no authority for saying that by the 
common law any individual is bound to repair an erection of 
this nature, though certainly he may be bound by prescrip¬ 
tion. There is one dictum upon the point, and one only 
to be found, which is in Brooke’s Abridgment (a), and that 
is very much shaken by an observation thrown out at the 
end of the case by Grewi, J. who says, ** it appears that 
the opinion is not law.*’ The present case is very dis- 
tiii|;uishable from that of a highway, for there the parish 
are liable at common law to repair, and can only relieve 
themselves from their liability by shewing that it has de¬ 
volved upon some other person; but here it wotild be im¬ 
possible to shew a liability to repair in any person. Then, 
if no individual is liable to repair the pier, the right of re- 
(a) Bro. Abr. Presentment in Court, pi. 9. 
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pair devolves ex necessitate rei upon the public, and any 
person may enter for that purpose. [^Ahbottf C. J. The 
pier is not stated to have existed time immemorial.] No; 
and therefore the question of liability by prescription does 
not arise, and thus if no individual is bound to repair, and 
the king’s subjects are not privileged to repair, the pier must 
become lost by decay, and tlie public consequently injured. 
It has not been decided, that the common law remedy of 
indictment might be enforced against any person who should 
pull down the pier, and yet it is contended, that it may be 
suffered to fall with impunity. 'Hiis would be productive 
both of injustice and absurdity, and is opposed' to various 
dicta upon the subject, several of which, if construed 
liberally, as they ought to be, are suflicieiitly extensive to 
include the present case. * The first of these authorities is 
Lord Hale, who says (o), “ Nuisances of ports arc of two 
kinds ; first, such as are immediately only nuisances to the 
private concerument of the lord of the franchise; secondly, 
such nuisances as are common to all men that have occasion 
to come, go, or stay at ports. I will give instances of 
some; first, silting or choaking up the port, either by the 
sinking of vessels in the port, or throwing out of filth or 
trash into the port, whereby it is choaked ; secondly, decays 
of the wharfs, quays, and piers, which are for the lading 
of merchandize and safeguard of shipping.” Here is a 
nuisance of omission expressly named; and Lord Ila/e, in 
summing up the subject generally, and witho'ut making any 
distinction between nuisances of commission and nuisances 
of omission, adds, ** any man may justify the removal of a 
common nuisance, either at land or by water, because every 
man is concerned in it.” Every imaginable case of public 
nuisance, by neglect, is comprehended by these terms, and 
therefore if ^ house were likely to fall, or a sea>-bank were 
in danger of giving way, through want of repair, any per* 
son might apply the festinum remedium. IBai/ley, J. In 
those cases the remedy would be a removal only; but here 
(a) De port. Mar. p. 3. c. 7. 
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the defendants have added new work to the pier, and that 
may or may not have been done in a manner injurious to the 
public, or the owner.] The propriety, or sufficiency of 
the repairs that were done, was a question for the Jury, and 
the pleas state, that the entry was made “ for the purpose 
of repairing and amending the work,” and that the defen¬ 
dants “ repaired and amended the said work when the same 
was in decay.” [Abbottf C. J. The pleas do not state, 
that such repairs only as were necessary, and no more, 
W'cre done.] That was matter for new assignment by the 
plaintiff; the picas were sufficiently explicit in the first in¬ 
stance. But there are other cases which shew that the de¬ 
fendants were justified in the course they adopted. If a 
house be on fire, it may be pulled down by the public, in 
order to prevent the fire from spreading; JfoMse’s case (a), 
which is a much stronger case than the present, for there an 
actual injury is done to the individual, for the benefit of the 
public. So with respect to highways, it is said, a man is 
not bound to lop his trees which overhang the road, and 
therefore another may do it. Brook’s Abridgment (b). If, 
therefore, no person was liable to repair the pier, the defen¬ 
dants were justified in doing it; and if the plaintiff was 
liable, then his omission becomes a nuisance by commis¬ 
sion, and he is a tort-feazor, and cannot maintain an action 
to support his own wrong. [Abbott^ C. J, There is no 
averment in > the pleas that it was necessary that the repairs 
should be done instanter, at that time when the defendants 
entered to do them ; nor that notice of the pressing neces¬ 
sity of repair was given to the plaintiff; nor that the de¬ 
fendants themselves, or any other individual, had been pre¬ 
judiced by the state of the pier.] There is a general aver¬ 
ment that the repairs were necessary, and that after verdict 
is enough; the object was to prevent dangei^and inconve¬ 
nience, and that was a sufficient ground for interfering. 


(a) 12 Co. Rep. 63. Dalton, c. 26. 1 Hawk. P. C. 

(t>)Bro. Abr. Nuisance, 23. See c. 76. s. 52. 
also 8 H. 7. '> a. Kitchen, 34. 
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The same principle was laid down very strongly in Rex v. 1823. 
Wilcox (a), “ where the defendant, who was indicted for 
keeping a house which was a nuisance, was convicted and 
lined, it was moved, that by the act of general pardon, the 
defendant was excused and discharged, both as to the line 
and the abatement of the nuisance; but the Court, upon 
consideration, held, that he should be discharged only as 
to the line, and not as to the abatement, for that is not a 
punishment of the party, but a removal of that which is a 
grievance to other people, and any person may abate a 
common nuisance.” The public, therefore, in a case of 
nuisance, have a twofold right, first to punish the ofiendcr, 
and secondly to redress themselves. Again, in Glcver v. 
llynde (6), the Court of C* P. said, ** at common law', any 
person there present might have removed the plaintiff; for 
they were all concerned in the service of God, that was then 
performing; so that the plaintiff, in disturbing it, was a 
nuisance to them all, and might be removed by the same 
rule of law that allows a man to abate a nuisance.” 'With 
respect to the objection, that the pleas do not expressly 
state that no more was done to the pier than was abso¬ 
lutely necessary, it appears by decided cases, that where 
the nuisance is public, such an allegation is not necessary. 

Lodie V. Arnold (r) and James v. Hayward {d). 

Parke, in reply. The cases that have beep cited on the 
part of the defendants, are perfectly inapplicable to^ the 
present. They merely go to support a position which it is 
not necessary for the plaintiff to dispute, namely, that any 
man is justified in abating a nuisance which is dangerous to 
the public at large. That position does not arise upon these 
pleadings, because there is no suggestion upon the record 
of any pressifig necessity for the interference of any person, 
nor of any impending danger or nuisance to the king’s sub¬ 
jects. The case, therefore, rests entirely upon the question 

(а) 2 Salk. 458. (0 2 Salk. 438. 

(б) 1 Mod. ir;8. (d) Cro. Car. 184. 
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of a general right to enter and repair, without previous no** 
ticc to the owner, without the intervention of a reasonable 
time for him to repair, and without .proof that the party 
claiming to repair had occasion to use the pier, or was 
damnilied by its being in a slate of decay. It is quite clear, 
that no such right exists where the owner is bound to re¬ 
pair ; but, it is contended, that it necessarily accrues where 
' the owner is not bound to repair; and it is asserted, that the 
plaintiff is in that situation. The defendant’s picas, how¬ 
ever, are deciilcdiy opposed to tliat argument, because they 
allege that the plaintiff “ did not nor would repair, but 
wholly neglected so to do.” No case can be found, nor 
indeed imagined, in which the liability to repair would not 
be thrown upon some party or other, cither by the common 
law', by statute, or by prescription; but even granting the 
present to be that case, still there is no authority for saying 
that any one who chuses may intrude for the purpose of 
repairing in the manner that these defendants have done. If 
there had been a dedication of *the pier to the public for so 
long as it might last, an indictment might lie against any per¬ 
son who should remove it, but could not be supported against 
the owner for neglecting to repair it, nor would the public have 
any right to repair it themselves. Viner’s Abridgment («), 
Roll's Abridgment (Ji). The quotation from Lord Hale 
does not support the position, that any individual may abate 
a nuisance of omission; and the case which he cites on the 

c 

occasion is one of a nuisance of commission. He says. 
The burgesses of Southampton justified the throwing 
down of a wear belonging to the abbot of Tickford, in a 
creek of the sea, quia levata fait ad nocumentum Domim 
Regis et villas Southampton, et quod batelli et naves iirn 
pediantur quominus venire possunt ad poitum villseand 
even in such a case as that, where an actual injury to the 
public is alleged, arising from a nuisance of commission, he 
goes on to say, ** but because this many times occasions 
tumults and disorders, the best way to reform public nuis- 
(o) 16 Vin. Abr. SO. (ft) 3 Rol. Abr. 137. 
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ahces is by the ordinary courts of justice.” Upon the whole, 
tlierefore, it is clear that these pleas cannot be supported, 
and that the plaintiff is entitled to have judgment entered 
up non obstante veredicto. 

Abbott, C. J.—1 am of opinion that the plaintiff is 
entitled to judgment, notwithstanding the verdict found for 
the defendant on the two special pleas, which have been 
the subject of discussion. The action is in trespass. The 
first count is for breaking and entering the manor of the 
plaintiff, and the second for breaking and entering the close 
of the plaintiff; the only difference between the one and the 
other being, the substitution of the word “ close” in the 
second count, for the word “ manor” ‘in the first. The 
plaintiff had a verdict upon the general issue, which of 
course established his right both to the manor and close, 
and the possession of both is ascertained by the verdict on 
that issue, and the only question is, whether the special 
pleas shew a sufficient justification on the part of the de¬ 
fendants in entering the close and pulling down that which 
they found erected upon it, and erecting something else in 
its place. It is incumbent on him who enters on the soil of 
another, to give satisfactory proof of his right so to do, and 
in the absence of such proof, he must be taken to have 
acted illegally. Now' supposing all the allegations in these 
pleas to have been substanliated by evidence, what do they 
amount to ? They state, that there now is*, and from time 
immemorial has been an ancient harbour, and na^gable 
river, partly situate within the close and the manor; that in 
that part of the harbour which is within the close and ma¬ 
nor, there is an ancient erection necessary for the mainte¬ 
nance of the harbour, and for rendering the same, and the 
navigation thereof and of the river, safe and commodious 
for the vessels resorting thereto; but not stating that the 
erection has been from time immemorial; that the erection 
was in a state of dilapidation and decay; and that the plaiii- 
liff did not, nor would, repair it j wherefore the defendants 




1823. 


LoNSDM.t 

r. 

KlSLbON. 



666 


1823 . 

Lonsdale 

V. 

Nelson. 


CASES IN THE KING’S BENCH, 

entered and repaired it. There is no allegation that the 
repairs were then immediately necessary; nor that the 
plaintiff was bound to repair; nor that he had received 
notice so to do; nor that a reasonable time for his perform¬ 
ing the repairs had elapsed ; nor even that the defendants, or 
any other persons, had occasion to use the harbour, and 
were prevented by the want of repairs from so doing. 
Upon the face of these pleadings, therefore, the defendants 
arc mere volunteers, without any interest in the maintenance 
of the harbour or the pier, and without any title to do the 
acts which they have thus attempted to justify. For these 
reasons it seems to me that the defendants have not set up 
any sufficient answer to this action, and therefore that 
judgment ought to be entered up for the plaintiff on the 
second and fourth issues. ' 


Bayley and Holroyd, Js. concurred. 

Best, J.—I am also of opinion that these pleas cannot 
be supported. The soil and freehold in the locus in quo is 
admitted by both pleas to be in the plaintiff. A person 
cannot be justified in entering upon the toil and freehold of 
another, unless he has a right to do something upon it. 
It is said that these defendants had a right to enter the 
close in question, in order to abate a nuisance; but it ap¬ 
pears to me that in this case such a plea will not avail the 
defendants. If * it is to abate a nuisance which is dangerous 
to the. public safety, and which requires immediate abate¬ 
ment, no demand is necessary; necessity M'ill justify an im¬ 
mediate entry. But it does not appear in this case, that the 
defendants entry was rendered immediately necessary; and 
not being immediately necessary, they should have applied to 
the owner of the soil to give them the opportunity of doing 
what they did, before they could justify this trespass. The 
only case cited, which is at all like this, is that of trees 
growing over the highway, which is an act of negligence on 
the part of the owner, that might justify the cutting of th^ 
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overhanging branches. That would be a case of necessity 
not requiring notice; but here there is no necessity alleged 
which could justify the defendants in entering to repair with¬ 
out notice. For the reasons stated by my Lord Chief J us- 
tice, I am of opinion that judgment ought to be given for 
the'plaintilF non obstante veredicto. 

Judgment for the plaintiff. 


Simpson v. Pogson and VVii e. 
Assumpsit upon a bill of exchange for 6’2/. 8s., drawn 

by one Mr. Faulkner, upon and accepted by the female 
defendant before covertiffc, and indorsed to the plaintiff. 
Pleas, first, the general issue; second, the discharge of the 
acceptor under the Insolvent Debtor’s Act, 1 Geo. 4. c. 119, 
and that such discharge still continues in force. Replication 
that the acceptor was not duly discharged, and issue thereon. 
At the trial before Ahhottf C. J., at the London Sittings 
after last Trinity Term, the plaintiff had a verdict, subject 
to the opinion of fte Court upon the following case;— 

The acceptor of the bill in question, previous to her mar¬ 
riage with Mr. Pogsotif being indebted to Mr. Faulkner in 
the sum of 6G/. 8s., accepted a bill of exchange for that 
amount, drawn on her by him, which fell due on the IQtli 
April, 1821, and was dishonoured. On thd previous 9th of 
March she w'as arrested for debt by one J. C., and tifken to 
prison. On the 28th of the same month she petitioned for 
relief under the Insolvent Act, and her petition was ordered 
to be heard on the 17th Mrty following. In her schedule 
she inserted Mr. Faulkner's debt. On the .^ih May, while 
in prison, she gave Mr. Faulkner, in lieu of the first bill, 
the bill upon which this action is brought, and which he 
paid to the plaintiff for a valuable consideration. The se¬ 
cond bill was not given in consequence of any threat used by 
Faulkner, He had three interviews with the acceptor in 
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prison; at the first, no mention was made of renewing the 
bill; at the second, he requested her to give him a new bill, 
which she then declined, saying, she would consult her 
mother; at the third, the new bill was given. On the 31st 
of May she was taken before the Commissioners, who, after 
hearing her petition, ordered her to be discharged from the 
debts specified in her schedule. The plaintitF is a bona 
fide holder of the bill on which he sues, and had no notice 
of any of the circumstances above-mentioned. 

Curwood, for the plaintitF, was stopt by the Court, who 
called upon 

Abraham, contrd. This action cannot be maintained in 
point of law, because the granting* a new security, pending 
imprisonment, to one particular creditor, is a fraud upon the 
other creditors, and is manifestly subversive of the object 
and policy of the statute. This was held with reference to 
a warrant of attorney obtained under circumstances analo¬ 
gous to the present, and there seems no reason why the 
doctrine should not extend to a bill of exchange. In Jack-, 
son V. Davison(a), it is said by Bayley, J., It is part of 
the policy of the Insolvent Debtors’ Act, that the property 
of the debtor shall be divided raleably among his creditors. 
Now, if this warrant of attorney were to stand as a valid 
security, it might operate in fraud of the general body of 
creditors, by enobliug the present plaintiff to take from them 
a large portion of the future effects of the debtor, which 
the legislature manifestly intended to be distributed among 
all the creditors.” Now that reasoning, cogent and un¬ 
answerable as it is, is precisely applicable to the present 
case, and it seems Impossible to distinguish the one front 
the other. This action therefore cannot be maintained, arnj 
the defendant is entitled to judgment. 


(rt) iU.&i A.oOl. 
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Abbott, C. J., was of opinion, that as the plaintiff was 
an immediate indorsee for valuable consideration, the action 
was maintainable. 

Bay LEY, J.—There is one distinction between JTac/^on 
V. Davison and the present case, which entirely defeats the 
argument raised for the defendant, and enables us to hold 
this action maintainable, without in any degree breaking in 
upon the law as laid down in that case. Here the right and 
interest of a tiiird person has intervened, and he is found by 
the case to be an innocent and bona fide indorsee; in the 
former case the action was brought by the creditor himself, 
to whom the fraudulent preference had been given, and tho 
reasoning of the Court in their judgment on that occasion 
had particular reference *to that fact. However improper 
the circumstances might be under which this bill was ob¬ 
tained from the insolvent, still, as the plaintiff had no know¬ 
ledge of them, and is an innocent holder for a valuable con¬ 
sideration, he ought not to be deprived of the ordinary re¬ 
medy whicli the law allows him to recover the money which 
be has advanced upon the bill. 1 am therefore of opinion 
that the judgment of the Court must be for the plaintiff. 

Holkoyd, j. qnd Best, J., concurred. 

Postca to the plaintifi'(a). 


1023 . 

Simpson 

». 

^oqsoN, 


(a) Vide Bayley on Dills, p. 410, and tlic cases tlicrc cited. •Lv(as v, 
Jl'inlou, 2 Cuiiipb. 443. Cbitty on Bills, p, 
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The King v. Henry Maby. 

Chitty had, on a former day, obtained a rule nisi for 
a habeas corpus to bring up the body of this defendant from 
the Surry county gaol, in order to be discharged from a 
commitment upon a writ de contumace capiendo, under stat. 
53 Geo. 3. c. 1£7, for defects in the signiheavit and war¬ 
rant thereon. It appeared from the signiheavit that the 
defendant had been ** pronounced guilty of contumacy and 
contempt of the law and jurisdiction ecclesiastical, in not 
having obeyed a decree made by the ecclesiastical judge 
upon him, to perform the usual penance in the parish church 
of St. Mariff Newington, on a day long since past, in a 
certain cause of defamation heretofore depending in judg¬ 
ment before the said judge, between M. M. Clifford, wife 
of J. M. Clifford, and the defendant.” 'I’he sheriff was 
therefore commanded to attach the body of the defendant 
until he should have made satisfaction for the said contempt. 
The objections to the signiticavit and warrant were, hrst, 
that it did not appear that the cause and matter for which 
the defendant had been committed was of ecclesiastical cog¬ 
nizance; for non constat that the defamation alleged was 
within the spiritual jurisdiction; and, second, that the sen¬ 
tence was uncertain, inasmuch as it did not appear what the 
usual penances were, which the defendant was required to 
perform before fie became in contempt, which ought to have 
been specihcally set out. He relied upon the 53 Geo. 3. 
c. 127, which gives a form in wdiicli the writ de contumace 
capiendo shall be drawn up; and referred to Kex v. Eyre {a), 
Rex V. Smith (Jb), Rex v. Keat (c), and Rex v. Dugger {d), 

Patteson, on shewing cause now, was directed by the 
Court to confine himself to the second point; and in answer 


(a) 2 Stra. i067 and 1689. 
(i) Id. 9.16. 

(c) Id. 950. 


(d) Ante, vol. i. 460. See Cars- 
lake V. Mapledoram, 2 T. R. 47;5 ; 
and Ex parte Jenkins, ante, 41. 
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to that he produced an affidavit, shewing, that according to 
the practice of the ecclesiastical court, the nature of the 
penance could not be, stated in the significavit, inasmuch as 
before the schedule of penance could be extracted, the de¬ 
fendant should have paid the costs of the suit, and when 
that was done, the schedule would have been handed to him. 
In point of fact, at the time of sentence, the schedule of 
penance was made out, and it fully detailed how, where, and 
when the penance was to be performed; but the payment 
of costs was a condition precedent to the delivery of the 
schedule. This was the invariable practice of the Court, 
and therefore he submitted that this was an answer to the 
objection as to the uncertainty of the decree, as stated in 
the signiheavit. 

Abbott, C. J.—I am of opinion upon the affidavit ad¬ 
duced in answer to this motion, that we ought to discharge 
this person out of custody. Taking the affidavit altogether, 
it appears that an imperfect decree has been pronounced. 
The decree is, that he is to perform ** the usual penance.” 
What the usual penance is does not appear. The affidavit 
shews that something more was to be afterwards done by 
the registrar, namely, to specify in the schedule what the 
penance was to be, as to time, place, and manner of per¬ 
forming it. The defendant ought to have had the decree 
exhibited to him in its more perfect form before he could be 
considered in contempt for disobeying it. There is nothing 
said in the signiticavit about the payment of costs'. The 
contempt is not said to be for non-payment of costs, but 
for not performing the usual penance. The defendant ought 
to have been distinctly told what the penance was, and not 
left to find it out after he had done something else, namely, 
paid the costs. 
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Palteson. It appears by the affidavit that there was a 
schedule drawn up at the time the decree was pronounced. 
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1823. Bay LEY, J.—But the defendant could not see it until ho 
had paid the costs. He ought to have had the decree exhi- 
bited to him in a n^orc perfect form before he could be 
Maby. brought into contempt. 

Holroyd and Best, Js., concurred. 

Buie absolute. 


The prisoner was brought up on a subsequent day and 
discharged. 


Saturday, Ex parte George Ransley. 

A conviction^ ^ONVICTION under 11 Gco.'l. c. 30. s. lO, for know- 

c. 30, 8. !(=, ingly harbouring, keeping, and concealing, and knowingly 

harbonring**^*^ permitting and suffering to be harboured, kept, and con- 

BmugghMl spl*“ three gallons and two quarts of foreign geneva, 

rits, cannot be being run goods, &c. liable to the duties of excise, whereby 

cvfdcnce*o^^ defendant had forfeited the same, and also the sum of 100/. 

smug^ed'spi- conviction having been returned by certiorari into this 

rits concealed Court, for the purpose of being quashed for informality, set 
in the house of ** •. t- i 

the party con* forth the evidence upon which the convicting J ustices acted; 

he^wMprwent which it appeared, that search having been made in 

at the time of the dwelling-house of the defendant for run goods, a half- 
finding, or ^ ® . . 

some other di- anker of foreign geneva was found concealed in an inner 

giveif^f room tlierein; that the defendant was not in the house when 

fed'ge ^”***^’ the search W'as made, but that his wife was present, and 

also two men, one of whom instantly left the premises upon 

the appearance of the searching officers; that the defendant, 

before the convicting Justices, in answer to the charge, did 

not produce any evidence, but insisted that the room in 

which the seizure was made, was detached from his dwelj- 


ing-house, and had a door always left unlocked; whereupon 
the Justices found him guilty of the offence charged in the 
information, aud adjqdgcd him to have forfeited as qbove- 
mentioned. 



MICHAELMAS TERM, FOURTH GEOi IV. 67S 

Flait now moved to quash the conviction on two grounds; 1823. 

first; that on the face of the conviction there was not suffi- „ 

Ex parte 

cient evidence to shew that the defendant had any knowledge Ransley. 
of the geneva being in his house at the time of the seizure; 
and, second, that there was nothing to shew conclusively 
that the spirits seized were run goods. The words of the 
statute are, “ In case any person shall knowingly harbour, 
keep, or conceal, or shall knowingly permit or suffer to be 
harboured, kept, or concealed, such prohibited goods, or run 
goods, liable to any duty or duties, &c. he shall forfeit, Scci*' 

Now, it must be shewn distinctly, first, that the party know'- 
ingly harboured, kept, or concealed, or knowingly permitted 
or suffered to be harboured, kept, or concealed the goods 
in question; and, second, that the goods so seized were 
prohibited, or run goods, liable to the duties of excise. In 
this case no such proof is set forth on the fjce of the 
conviction; on the contrary, the inference from the facts 
stated is, that the defendant was ignorant of the transaction; 
for he was not only not present in the house when tlie goods 
were seized, but another person was present, whose beha¬ 
viour pointed him out as the offender, inasmuch as he ran 
away when the seizing officers made their appearance. Then, 
secondly, there is no evidence that these spirits were prohi¬ 
bited or run goods. The only ground for such an inference 
is, that the spirits were contained in a vessel called a half- 
anker. For any thing that appears, that vessel may have 
been innocently in the defendant’s house, and the contraiy 
not being clearly shewn, it cannot be presumed against the 
defendant. 

Copleyt S. G.> shewed cause in the first instance. Tiic 
evidence set out on the face of this conviction is quite suffi¬ 
cient to warrant the decision of the Justices. The goods 
were found in the defendant’s house; upon general princi¬ 
ples of law, that was prim'^ facie evidence that he knew they 
were there, and the onus lay on him to rebut that presump¬ 
tion ; he did not rebut it, and tlicrefore it became good evi- 
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dence upon which to convict him. So, with respect to the 
second point, the half>anker was of itself presumptive proof 
that the spirits were smuggled, because it is itself an illegal 
vessel. [Bayleyy J. It is not mentioned in any of the acts 
of parliament as an illegal vessel.] The quantity that it is 
known to contain being less than sixty gallons, is by the 
9,3 Geo. 3. c. 70. s. 6. an illegal quantity; but independently 
of that, the evidence of the liquor being seizable was very 
strong; it was concealed in an inner room; the man who 
had the apparent custody of it ran away when the officers 
appeared; and the defendant himself, on his examination, 
endeavoured to colour the transaction by falsely asserting 
that the room was detached from his house. 

Plattf in support of the motion. The argument in reply 
to the first point is answered by Rex v. Chandler (</), where 
Le Blanc, J. suggested as an objection fatal to the convic¬ 
tion in that case, that it was not stated that the defendant 
was either in the house, or near the spot at the time of the 
transaction. With respect to the halt-anker, the statute 
cited does not specify that vessel as illegal, and its illegality 
cannot be presumed. [AbhottfC.i. One section of that 
statute throws upon the owner of the goods the onus of 
proving that they are legally in his possession, and in a legal 
vessel.] The 35th section does throw upon the person 
claiming restitution of spirits that have been seized, the bur¬ 
then of proving that the duty has been paid; but the clause 
was made altogether alio intuitu, and cannot apply to the 
present case. [Bayleyf J. Surely the character of the vessel 
is evidence pro tanto of the character of its contents; and 
it is clearly illegal to import spirits in so small a quantity as 
the half-anker contains.] Undoubtedly it is; but the mere 
possession, unexplained, of such a vessel, is not illegal. 

Abbott, C. J.—Upon the whole we are of opinion, as 
to the first point, that the evidence set out is too slight to 

(a) 14 East, «67. Sec also Le £/anc, J., in Daniel v. NortA, 11 East, 
37?, to the same point. 
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1823. 

Ex parte 
Raksley. 
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1823. 

Ex parte 

RA.NSLEY. 


Bay LEY, J.—^There must be some clear and satisfactory 
evidence that the party knowingly harboured or permitted the 
spirits to remain in his house. 

IIoLiioYD and Best, J.’s, concurred. 

Conviction quashed (fi). 

(a) See Rex v. IMe, Cowp. 72S. Rex v. Smith, 8 T. R. 308. Rex v. 
AU/ottf Doug. 333; and Ex parte John Smith, ante, 461. 
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found a conviction. The mere naked fact of the spirits be¬ 
ing found in the defendant’s house during his absence cannot 
be considered as conclusive evidence of knowledge to sup¬ 
port a conviction on this statute. There is abundant ground 
for suspicion; but we cannot say that it is clear and satisfac¬ 
tory ground to convict. I therefore think that the Justices 
drew a wrong conclusion. 


Taylor v. Waters. 

MaRRYAT, iu Trinity Hetm last, having obtained a 
rule to shew cause why the outlawry issued against this de¬ 
fendant should not be reversed for irregularity, the Court 
referred it to the Master to inquire into the practice, and 
report thereon; and at the Sittings after that Term he re¬ 
ported as follows:— 

** It appeared that the exigent issued <2Sd March ;• tested 
12th February preceding; and returnable 17th May. Be¬ 
tween the teste and return there were four days of exaction— 
25th February, 4th March, 22d Aprii, and 6th May. It 
was objected, that as the first two of these days were pre¬ 
vious to the issuing of the writ, though within the period of 
the teste and return, the proceedings were irregular; but I 


Monday, 
Nov. 17. 

Where in pro. 
cec<ling to out* 
lawiy one 
month had not 
elapsed be¬ 
tween the third 
proclamation 
and the qninto 
exactiis, pur. 
suant to stat. 
31 Eliz. c. S. 
s. 1, the Court 
reversed the 
outlawry as a 
nullity, but in 
pursuance of 
the discretion 
given by the 
6 Hen, 8. C. -t. 
reversed it 
only on the 
condition of 


find that, according to established usage and practice, tliis dcf^i^ant 

® putting in spe. 

is considered sufficient; there having been the proper number dai bad to the 

original action, 

supposing the want of due proclamation to be only an iricgularity. 
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1828. 

TAVtOR 

«. 

Waters. 
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of exaction days between the teste and return, and the form 
of exaction being only general, and applicable to all causes 
without naming them. On SOth May an allocatur exigent 
issued, tested the preceding 20th; and this 20th was also 
a general exaction day, making the quinto exactus; and, ac¬ 
cording to the practice, this seems also sufficient. But a 
more doubtful question arises as to the proclamations. A 
writ of proclamation issued as the original exigent did, 
namely, 23d March, tested j2th February preceding, and 
returnable 17th May {which was regular); and proclamations 
were made under it on 4th April, loth April (at the Quarter 
Sessions), and 2d May. Now the statute 31 Fliz. c. 3. 
directs, that the sheriff shall make three proclamations in 
this form following, and not otherwise, namely, one in the 
open County Court; one other at the general Quarter Ses¬ 
sions of the Peace; and one other, one month at the least, 
before the quinto exactus.’* If the expression one other, 
lastly used, is to be construed as the third, or last, then there 
has not been a month between that proclamation and the 
quinto exactus, 20lh May, and the outlawry is bad; but if 
the expression one other may refer to cither of the former, 
then there has been a month, and the proceedings are suffi¬ 
ciently regular.” 

Upon this report the Court were of opinion that the lan¬ 
guage of the statute referred to the third and last proclama¬ 
tion ; and therefore that the proceedings being irregular, in¬ 
asmuch as a month had not intervened between the third 
proclaftiation and the quinto exactus, the outlawry must be 
reversed: but as it was reversed for irregularity only, they 
would not impose upon the defendarst the necessity of putt¬ 
ing in bail. 

Copley, S. G., now mentioned the case again, and con¬ 
tended, that the plaintiff was entitled to have bail. The out¬ 
lawry had been reversed on account of a deviation from the 
course directed by the 31 Fliz, c. 3 ; and therefore by the 
very terms of that statute it must be on the condition of the 
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defciiclant putting in bail. Section 3 enacts, “ that be¬ 
fore the reversing of any outlawry, through or by want of 
any proclamation to be had or made according to the form of 
this act, the defendant in the original action shall put in bail, 
not only to appear and answer to the pUiintift' in the former 
suit, in a new' action to be commenced by the said plaintiff 
for the cause mentioned in the first action, but also to satisfy 
the condemnation, if the plaintiff shall begin his suit befuiu 
the end of two terms, next after the avoiding of the out¬ 
lawry.” Now this outlawry has been reversed for want 
of the third proclamation, because the third proclamation, 
made irregularly as it was, must be treated as a nullity; and 
therefore by the precise terms of the statute, the defendant 
must put in bail. lie cited Sercole v. Hanson {a), Ilex v. 
Yandellib), and Volet v. Waters{c). 



Tvylor 

r. 

AVATKas, 


Manyatf contrA, It cannot be said that there has been 
a want of proclamations in this case; the fault is, that they 
have been made out of their regular order. There is a wide 
distinction between the actual absence of any of the procla¬ 
mations, and their being made in an inverted order. The 
latter, which is the present case, is a mere irregularity; for 
which, by the G Hen. 8. c. 4, the outlawry may be reversed, 
but without bail. That statute is not repealed by 31 Eliz. 
c. 3; and therefore the Court are authorised, if they think 
proper, to reverse the outlawry without imposing the terms 
of putting in bail. 

Abqott, C. J.—I cannot concur in holding, that the 
error in this case was a mere irregularity in the order of the 
proclamations; because as the third proclamation was not 
made pursuant to the form prescribed by the statute, it must 
be considered in construction of law as a nulliiy. In that 
point of view the 31 Eliz. c. 3. is compulsory upon us to 
require the defendant to put in bail; but even if it could be 
said that this was a mere irregularity in the order of the 

(«) X Wils. 3. 2 Sta. It78. S. C. (t) 4 T. K. 521. (c) Ante, 55. 

yoL, HI. 


o o 
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proceedings, still, by the 6 Uen> 8. c. 4, we have a discre¬ 
tionary power to impose that condition upon the defendant. 
The outlawry must be reversed; but I am of opinion, that, 
independently of the statute of Elizabethf we shall best ex¬ 
ercise the discretion vested in us, by reversing it only on the 
condition that the defendant shall put in special bail to the 
action in the ordinary form. 


Bayley, Holroyd, and Best, J.’s, concurred. 

llule absolute accordingly. 


IVednesday, 
Nor. 19. 

Where a local 
act of parlid- 
nient, passed 
for regulating 
the affairs of 
tlic parish of 
IV., declared 
affirmatively 
that tiiere 
should be two 
overseers no¬ 
minated and 
appointed to 
succeed tliooC 
who were in 
office at the 
time of tlic 
passing of the 
act:—Held, 
that the Jus¬ 
tices might 
still appoint 
four overseers, 
under the au¬ 
thority of 
43 Elix. c. 2. 


iTte King v. PiNNEVand Another. 

On shewing cause against a rule nisi for quashing an 
order of Sessions, confirming an order of two Justices, datcdi 
25th Jlfarc/i, 1823, appointing four persons therein named, 
to be overseers of the poor of the parish of Woolzcich, in 
the county of Kent^ for the year ensuing; the case w'as this: 
By a local act, 47 Geo. 3. scss. 2. c. 111, for regulating 
the affairs of the parish of Woolwich, it was enacted by 92, 
** that the then overseers of the parish, should continue to 
be overseers for the remainder of the year 1807, and until 
two other overseers should be nominated and appointed, in 
the manner at)d at the time by law directed to succeed 
them; and that in Easter week, or within one month after 
Easter in every year, two persons, being substantial house¬ 
holders in the said parish, should be nominated and ap¬ 
pointed, in the manner by law directed, to be overseers of 
the poor of the said parish and two Justices having ap¬ 
pointed four overseers, the question was, whether such ap- 
pointnient was authorised by the act. 


Eolland (with whom was Andrews), in support of the 
order of S essiuiis. The statute on which this question 
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arises, docs not restrain the discretion of the Justices as to 
the number of overseers which shall be appointed. Two 
at least are to be appointed, but there is nothing to prevent 
the appointment of more. Tliere are no words to be found 
in the act which take away the power given by the 43 Eliz. 
c. 2, as to the appointment of overseers. Undoubtedly it 
was decided in Rex v. Loxdale (a), that more than four over¬ 
seers cannot be appointed under the statute of Elizuheth, 
The doctrine there laid down is, that as the statute speaks 
of four, three, or two, it must be taken that the legislature 
intended that no more than four, and not less than two 
siiould be appointed, and consequently an order appointing 
five, could not be valid. Now here, though the local act 
gives the power of appointing two, at least, still there is 
nothing to prevent the Justices in exercising their discretion 
by the appointment of four. This is a very large and po¬ 
pulous parish, and there is great reason for giving this 
liberal interpretation to the statute. Before the passing of 
the act, it is clear that more than two might have been ap¬ 
pointed, and unless there are express words to be found, 
which deprive the Justices of the power given by the sta¬ 
tute of Elizabeth, this order appointing four, is perfectly 
valid. 



The Kino 

V. 

VlSNEY. 


Scarlett and Adolphus cojitra. The argument on the 
other side, proceeds on the supposition, that the words of 
the local act arc, “ two or more*' There is nothing to 
support that proposition. The statute expressly says/ that 
two shall be nominated and appointed; and the 92d section 
actually refers to the jjirisdiclion exercised by the Justices 
under 43 Eliz .; so that it limits the power of appointnjcnt 
to the number of two. Therefore if no more tl»an two are 
to be appointed, it is clear that an appointment uhich ex- 
pecds that luuiiber, must be bad. 


(»») 1 Kinr. 113. 
o u C 
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Abbott, C.J.—^Tlie general rule of construction, as laid 
down by Lord C. B. Comyn («), is, that affirmative words 
in a later statute, do not repeal a prior statute, unless there 
is something in the later which necessarily leads one so to 
understand it. One of the instances given is this:—The 
stat. 23 Elk. which gives 20/. a month against a recusant, 
does not take away the penalty of 12d. for every Sunday 
given by 1 Elk. 2. But where affirmalive words in sense, 
contain a negative, as where a new ordinance is made, which 
directs the form or order of the proceedings, it shall be 
otherwise.” If the two cannot be reconciled, the later 
must prevail; but if they arc not inconsistent, the afliinative 
words in the later statute do not repeal the former. 1 see 
nothing in this statute inconsistent with the 43 Elk, wliich 
is the general law of the land, abd enables the Justices to 
appoint four, three, or two overseers. Before the passing 
of this later statute, the parish of Wooluick might have had 
more than two overseers. The statute says affirmatively, 
that there shall be two, and there is. a provision that the 
Justices shall regulate the appointment with reference to 
the statute of Elizabeth. Two, at all events, arc to be 
appointed, but 1 do not see why the Justices may not ap¬ 
point four. The statute does not say that there shall be 
tw'o and no more, or two only; but that there shall be two. 
The Justices must appoint tw'O; but still 1 do not sec why 
they may not appoint four. 


Bayley, J.—This act does not take away from the Jus¬ 
tices the power of appointing the same number of overseers 
which they might have done had .the act not been passed. 
It is perfectly clear, that before this act, they might have 
appointed four, three, or two. They must have appointed 
two at the least; and then this act says, that the then present 
overseers shall continue in ofiicc until two be appointed, 
that is, until two at the least be appointed; and it provides, 

((OCom. Dig, tit. Parliament, K. 25, Vide Flowd, ii;;, 113. and 
31’. VVms.lGl. 
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that in Easter week, or within one month afterwards, two 1823 . 
persons shall be appointed. It does not say two and no 
more, but two at the least. There being nothing, therefore, 
in the act which shews that the intention of the legislature Pinnev. 
was to confine the number to two; I think we are not 
warranted in saying that the statute has excluded the power 
which the njagistrates had of appointing four, three, or 
two. 

Best, J. («), concurred. 

Rule disciiarged, 

(rt) Ilulroyd, J. was absent in llic Bail Court. 
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182 . 1 . 


Ui^lncsdayt Xlie KiNG V. Thc Rcv. A. CoLl.ETT, Olurk. 

Aoo. ly. ' 

Qiiarc, Whc- TThIS was ail appeal against an order of two Justices, 
iiiod persons, tl'C allowance of the accounts of the overseers of the 

iiieiroidi'nary parish of Kelsale, in the county of Siijo/fk-y 

cniuloynient, which order the Sessions confirmed, subject to the opinion 

and in consc- ^ , . „ , . 

qiicnce thcitiof ot this Goiirt, upon the following case :— 

nudntain them- appellant, Mr. Collett^ is the proprietor of a coii- 

.vclvcs and fa- sidcrable estate in the parish of Kelsale. a part of which is 

titled to pa- III his owii occupation. In consequence of the c.xtrcnic 

depression in the price of agricultural produce for the last 

til in" die** two Of three years, the farmers have been rendered unable 


meaning of 
4;> FAiz. c. t. 

8 . 1 . 

It is tlic 
boiiiidcn duty 
of overseers 
to endeavour 
to find em¬ 
ployment, 
either in or 
out of their 
own parish 
fur able-bo¬ 
died poor per¬ 
sons thrown 
out of their 
usual work; 
and it seems 
that it is only 
in the event 
of such em¬ 
ployment not 
being to be 
found, that 
they are au¬ 
thorised in 
giving pecu¬ 
niary relief. 


to make any improvements on their lands, and consequently 
have employed very few laborers, by which means a con¬ 
siderable part of thc laboring population has been totally 
unemployed, and during this period, all poor persons be¬ 
longing to the parish, who have been unable to obtain em¬ 
ployment, have received sums of money for tlieir niainte- 
iiaticc from the parish officers in proportion to the minibcr 
of their respective families, for which no labor has been 
required from them. The appellant being dissatisfied with 
this application of the parish funds, appealed against the 
overseers’ accounts. The respondents, upon thc Iieariiig of 
this appeal, admitted that the persons to whom thc sums 
objected to in the account were paid, were in fact both able 
and willing to work, but that no employment could be ob¬ 
tained for them, which the appellant contended, the over¬ 
seers were bound to provide, pursuant to thc statute 4.1 Jiliz. 
c. 2, although no evidence was adduced to prove that the 
overseers could have employed the laborers. It also ap¬ 
peared, that none of the sums objected to were paid under, 
or in consequence of, any orders from a magistrate. UTic 
parishioners were accustomed to meet once a week at the 


parish workhouse, at which meetings all applications for 
relief were received, and where all laborers belonging to the 
parish, wlio had not in the preceding week been in constant 
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employment, attended to give an account of their earnings, 
and received such sums as, with the earnings, should amount 
to a sum deemed competent to their maintenance, in pro¬ 
portion to the number of their children. In several cases it 
appeared, that able-bodied men with four or five children, 
having had no employment in the preceding week, received 
from the overseers from Is. to 8 s. OV/. per week; having been 
employed three days, 3s. 6d. to 4s. per week ; having been 
employed two days, 5s. per week, and so in proportion to 
the number of their cliildren, and the amount of their week’s 
earnings. And in all cases tliis relief was afforded to these 
persons, solely on the ground of their having been out of 
employment, without reference or inquiry as to any means 
they might have of raising money fur the supply of their 
immediate wants by sale* or pledge of their household ef¬ 
fects; and that in many instances the weekly relief was 
afforded to various able-bodied laborers for many weeks in 
succession. 


1823. 
The Kino 


V. 

Collett. 


The case was first argued at the Sittings after last Tri¬ 
mly Term, when a question arising whether any of the pay¬ 
ments had or had not been made under a magistrate’s order 
(which fact did not then appear upon the statement of the 
case), it was ordered to be sent back to the Sessions for the 
purpose of being amended, and to stand in the paper lor 
further argument, before the full Court, in the ensuing 
Term; and 

11. Cooper and B. jIndreKS now appeared to support the 
order of Sessions. Upon tliis case, as now amended, there 
are three questions for the decision of the Court, first, whe¬ 
ther able-bodied persons out of employment, and in con¬ 
sequence unable to provide for themselves and families, arc 
entitled to relief at ail under the provisions of the 43 Eliz. 
c. 2 ; second, assuming them to be entitled to relief under 
such circumstances, whether they arc entitled in anyollur 
manner than by setting them to work upon a slock of 1114 - 
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1823. terials to be provided by the parish ofticers; and third, 
whether they are entitled to any relief without a specific 
Tht King order from a magistrate for that purpose. Upon the first 
Cor.LETT. point, it is clear, that by the 43 KHz. c. 2. s. 1, overseers 
are empowered to relieve able-bodied persons who are un¬ 
able to obtain work. That section enacts, that it shall be 
law fui to raise competent sums of money “ for and towards 
the necessary relief of the lame, impotent, old, blind, and 
such other among them, being poor and not able to work.” 
Now the able-bodied man who cannot find employment, is 
as much impotent, in the fair and ordinary sense of that 
word, as he who is disabled from working by bodily infir¬ 
mity; the effect produced upon him is the same; he is re¬ 
duced to the same necessity for relief; and therefore the 
proper and natural constiuction 6f the word in the act of 
Parliament is, that such person is entitled to relief as im¬ 
potent. Blit there is an express authority for this construc¬ 
tion, I! allhum v. Sparks (a), where it is said by Kijre, .1. 
that a person having more children than he can maintain, is 
impotent, as much as if he had been so by lameness. And 
indeed, any other construction would be eipially unjust to¬ 
wards the individual, and injurious to society at large; for 
the effect of it w'onld be, either to leave the pauper to pe- 
lish, the victim of distress which he had not occasioned, 
and could not prevent; or to drive him to the commission 
of crimes which would eventually burthen the public, first, 
with the expellees of his prosecution, and next with his 
maintenance in a prison. Here then, is an express decision 
in favor of this construction, without any reason or argu¬ 
ment against it; and the same view of the subject seems to 
have been taken by the legislature in more recent times; 
for in the preamble of the 8 & y IV. 3. c. 30, the leant of 
zcork is specifically recognised as a ground for relief; for it 
says, “ forasmuch as many poor persons chargeable to the 
parish where they live, merehf for leant of work, would in 
any other place, where suilicient employment is to be had, 
(a) Skin. 55(3. Comb. S2U. S. C. 
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maintain themselves and families,” and then proceeds to 
provide the means of obtaining such employment, by au¬ 
thorising such persons to reside in another parish under a 
cerlifjcalc. Again, the 9 Geo. 1 . c. 7. s> 1, provides, “ that 
no Justices of the Peace shall order relief to any poor per¬ 
son dwelling in any parish, until oath be made before such 
Justice, of some matter op/«’c/i he shall judge to bearea-‘ 
somble cause or ground for having such relief.” There is 
no enumeration here of the causes or grounds of relief; 
the magistrate is empowered to exercise a discretion upon 
the subject, and the inference is strong, that want of work 
was intended to be included, because it is impossible to say 
that it is not a reasonable ground for relief. Upon the se¬ 
cond point, overseers may relievo able-bodied persons by 
other means than obtaining employment for them, or pro¬ 
viding a stock of materials and setting them to work them¬ 
selves ; in other w'ords, they may relieve them in money. 
The old system of providing a stock of materials for the 
cinploymcnt of the poor, has been for many years disused, 
except in {)urishcs where a workhouse is maintained. Nor 
has this been done without reason. In the time of Eliza-^ 
helhy when that method of providing work was suggested^ 
the articles manufactured by the poor could command a 
sale; but in the present improved state of the manufac¬ 
tures throughout the country, there is no market for such 
ai tides, and the money expended in their production woul«l 
be only a burthen upon the parish, without* the least chance 
of any return. This change is also warranted by tdio lan¬ 
guage of the 4CtEliz.c.2. s. 1 . which evidently gives the 
overseers a discretion as to the adoption of the plan which 
it suggests; for it is there said, the churchwardens ami 
overseers shall take order from time to lime, by and with 
the consent of two or more Justices of the Peace for the 
county, for setting to work the children of all such whose 
parents shall not by the said churchwardens or overseers, or 
the greater part of them, be thought able to keep and 
maintain their children; and also tor setliug to work all 
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105t3. such persons, married or unmarried, having no means to 
maintain them, and use no ordinary and daily trade of life 
The King living by.” Here is a discretion allowed, first, 

CoixETT. in the overseers, and secondly, in the Justices; for it is 

clear, that the expression take order,” means, that such 
persons only shall be set to work as the overseers and Jus¬ 
tices shall in their discretion think fit objects for such a plan. 
But assuming that this statute is imperative in its enactment, 
still the violation of it cannot deprive the poor of their 
right to relief; the parish officers may be indicted for their 
disobedience, but the poor cannot be prejudiced in the in¬ 
terval. On the otherhand, the usage has been now for a long 
series of years established of relieving the poor in money, 
and that usage has not grown up without strong authority in 
its favor. If it be illegal to relieve with money those who 
are entirely out of employment, ^ fortiori, so to relieve those 
who have employment, but who still cannot earn sufficient 
for the maintenance of themselves and their families, must 
be illegal also. But how does the law stand upon this 
point? By the 9 Geo. 1. c. 7. s. 2, it is provided, that 
no officer of any parish shall, (except upon sudden and 
emergent occasions) bring to the account of the parish, any 
monies he shall give to any poor person of the same parish, 
who is not registered in such book or books to be kept by the 
said parish, as a person entitled to receive collections, on pain 
of forfeiting the sum of 5/.” This is a full and unqualified 
recognition of a then existing right to relieve the poor in 
" monies,” not ** monies laid out for materials” but money 
to purchase the necessaries of life; not confined to the per¬ 
sons described in the previous statute of 43 Eliz. c. 2., but 
applied to poor persons generally. A like power is recog¬ 
nised in the 36 Geo. 3. c. 23. s. 1, which declares, that it 
shall be lawful for the overseers of any parish, with the 
approbation of the parishioners, or the majority of them, 
in vestry or other usual place of meeting assembled, or, 
with the approbation in writing of any of his majesty’s 
justices of the peace acting for the district, to distribute and 



MICHAELMAS TERM, POTTRTII GEO. IV. 

fay collection and relief to any industrious poor person or 
persons, at his, her, or their homes, under certain circum¬ 
stances of temporary illness or distress.” It is impossible 
that the words ** distribute and pay,” can mean any other 
than a supply of momyy and therefore the authority to re¬ 
lieve with money becomes clearly established. Then, are 
able-bodied persons out of work, proper objects of pecu¬ 
niary relief, within these statutes? It has been already 
shewn, that they are so, within the 9 Geo. 1. c. 7. ss. 1 & 2» 
it only remains to examine the language of the 36 Geo. 3. 
c. 23, with reference to this case. The persons relieved in 
this particular parish w ere undoubtedly persons ** under 
circumstances of distress,” for it appears that they iiad no 
possible means of subsistence except the relief they received. 
But was it “ temporary distress ?” The case, indeed, finds 
that some of them were relieved for many weeks succes¬ 
sively, but their distress was not therefore the less lemporary. 
The relief was given weekly^; it alleviated the distress of 
one week, and at the expiration of that period a new dis¬ 
tress occurred, a new ground for relief presented itself, and 
new relief was afforded; each week’s relief, therefore, was 
given to a “ temporary distress.” Then, upon the third 
point, overseers may relieve without the order of a magis¬ 
trate. To support this position, it is only requisite to refer 
again to the statute last cited, 36 Geo. 3. c. 23. s. 1. That 
is in the alternative j the money is to be paid, cither with 
the approbation of the parishioners,” or ‘^'with the appro¬ 
bation in writing of any justice of the peace.” Now' in 
the present instance, the former of these alternatives has 
been complied with in the strict letter of the act; for the 
case finds, that the parishioners met weekly at the work¬ 
house, and there received applications for relief, and there 
gave orders for that relief to be adniinisteied. And this 
was the best possible course to be pursued; the parish¬ 
ioners arc better judges than the magistrates can be, when, 
and in what proportions, relief is necessary; and they are 
the most proper persons to superintend its distribution, be- 
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cause the burthen of the payment rests upon them, and 
they have at once the strongest interest, and the best op¬ 
portunities for seeing that the money which they contribute 
to raise is not misapplied. Upon all these grounds, there¬ 
fore, these accounts were properly allowed, and the order 
of Sessions ought to be confirmed. 


Scarlett and Eaglej contra. The mode of relief which 
gave rise to this appeal, is as manifestly opposed to pub¬ 
lic policy, as it is decidedly in violation of the law. The 
43 Eliz. c. 2. does not authorise parish officers to admi¬ 
nister pecuniary relief to paupers who are able to work, 
except through the medium of labor, nor is there any 
prior or subsequent statute which sanctions the practice. 
An opinion has generally obtained, that the legislature 
never interfered to make any provision for the relief or 
support of the poor, previous to the statute of Elizabeth ; 
that is, however, a mistaken idea; there are many such 
statutes long antecedent to the 43 Eliz, (a ); but in none 
will it be found, that any power is given of relieving in mo¬ 
ney those who are able to work. That statute certainly 
comprehends all that preceded it, but upon a careful review 
of all the previous acts, no one section or phease can be 
discovered, upon which even an hypothesis can be founded, 
that any description of poor arc entitled to relief, but as the 
reward of labor, excepting only those w'ho are incapacitated 
from labor, by'bodily, or ratlicr physical, infirmity. The 
43 Eliz. c. 2. seems, however, to have been principally 
framed upon the 5 Eliz. c. 3. the object of which is stated 
in the preamble to be, ** that idle and loitering persons, and 
valiant beggars be avoided, and the impotent, feeble, and 
lame, which are the poor in very deed, should be hereafter 
relieved and well provided for.” It then proceeds to state 
specifically what relief and provision shall be made for such 

00 Vide 22 H. 8 . c. 12. 27 H. 8 . c. 25. 1 Edw. 6. c. 3. 3 & 4 Edw. 6. 
C. 16. 5 it G Edw. 6. c. 2. 2 P. & M. c, 5. 5 Eli*, c. 3. 14 Eliz. c. 5. 
18 Eliz. c. a. 39 Si 40 Eliz. c. 3. 
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persona, and how it shall be applied; namely, that a 
book shall be kept, in which the names of all householders 
and inhabitants shall be entered ; also the names of all such 
impotent, aged, and needy persons which are not able to 
live of themselves, nor W'itli their own labor; for them a 
collection is to be made, and the parson and churchw'ardens 
arc to appoint two able persons to be gatherers and col¬ 
lectors, and the collection is to be distributed to the said 
poor and impotent persons, after such sort, that the more 
impotent may have the mure help, and such as can got part 
of their living, to liave the less, and by the discretion of 
the collectors, to be put in such la|;or as they be fit and 
able to do.” The import of this passage is perfectly clear, 
and throws great light on the wiiole subject. It shews 
that the main object and^design of the legislature was, that 
those who were utterly incapable of work should be sup¬ 
ported and maintained by pecuniary aid, and that those who 
W'ere capable of bodily labor, in however small a degree, 
should be compelled to perform such work as was within 
their pow'er. Thus the law stood until the 43 Eliz. c. 2. 
s. 1, which enacted, ** that the overseers should raise weekly 
or otherwise, by taxation, a convenient stock o^ flax, hemp, 
wool, thread, iron, and other necessary ware and stuff, to 
set the poor on w'ork, and also competent sums of money 
for and towards the necessary relief of the lame, impotent, 
old, blind, and such other among them, being poor and not 
able to work, and to do and execute all otlior things, as well 
for the disposing of the said stock, as otlicrwise coijceriiing 
the premises as to them shall seem convenient.” It has 
been argued that the modes of labor pointed out by this 
section have cx necessitate fallen into disuse, the general 
improvement in all kinds of manufacture having rendered 
such a plan no longer practicable. But the statute does not 
confine the overseers to the adoption of those particular 
trades which it enumerates; on the contrary, it gives them 
a general discretionary power to select such others as may 
be more expedient; and therefore it is their duty, if one 
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department of labor has, by the change of times and 
manners, become ineffective and unprofitable; to select an¬ 
other, which it is even yet in their power to do. Adhering, 
however, closely to the letter of this statute, it is by no 
means necessary to say that the man who is physically ca¬ 
pable of work is to be left to perish, merely because he 
cannot find employment; it is granted that such a man is 
entitled to relief; it is only insisted, that the relief must 
be through the medium of industrious labor. It has been 
contended, that under the proper construction of the word 
** impotent,” all those must be comprehended, who are, 
from any local or ex,ternal cause, unable to procure em¬ 
ployment; and a dictum of £yre, J. in the case of Waltham 
V. Sparks (a), has been relied on. But that dictum was 
wholly extra-judicial, and uncalled for by the case itself, 
which, upon a close inspection, will not be found by any 
means to sanction the inference thus attempted to be drawn 
from it. The 43 EUz. c. 2. itself, seems to dictate the 
opposite conclusion, for in s. 7, it imposes upon the rela¬ 
tives “ of every poor, old, blind, lame, and impotent person or 
other poor person not able to work,” the burthen of relieving 
and maintaining such. There are also several cases in which 
this question has been, if not expressly decided, at least con¬ 
sidered in a manner almost conclusive of the construction 
now contended for. In Rex v. Gulley (6), an order upon a 
parishioner to maintain his daughter, ** being in a poor des¬ 
titute couditiony” was hold insufficient, for not stating that 
the pauper was ** lame, blind, or unable to work.” Again, 
in the case of a complaint that the pauper was ** impotent 
and deserted,” and where the magistrates made an order 
upon the father to contribute a weekly sum towards her 
support, that order was afterwards quashed, because it was 
not ** adjudged,” that the pauper was impotent,” Rex 
v. Litton (c) ; and both these decisions were afterwards re¬ 
viewed and confirmed in Rex v. Hayworth (d), Rex v. Tip- 

(«) Skin. o57. Comb. 3‘.20. S. C. (<;) I Holt, 366. 

U*) Folry, 17. 1 Bolt, J6«. S. C. ('/) 1 SU.i. 10. 1 BoU, 103. S. C= 
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per (a), and Rex v. Stoke Ursey (ft). It is worthy of remark, 
that the first and seventh sections of the 43 Eliz. c. 2, 
though applying to very different cases, the one to the pcr> 
sons who shall receive pecuniary relief from the overseers, 
and the other to those who shall be relieved or maintained 
by their relations, still adopt the same identical words; for 
the persons described in both are, ** the poor, old, blind, 
and impotent.” It has been already shewn by the several 
cases cited, that an order upon an individual for the main¬ 
tenance of a pauper is bad, unless it specify that the pauper 
is " impotent,” and therefore it is impossible to suppose 
that a different rule would be held applicable to an order for 
relief upon overseers. The next succeeding statute is the 
13 &. 14 Car. 2. c. 12, section 3 of which, after enacting 
that persons may go into «ny parish to work, carrying with 
them a certificate from the parish to which they belong, 
proceeds thus ; “ if they shall not return when their work 
is finished, or shall fall sick or impotent whilst they arc in 
the said work, it shall not be accounted a settlement, but 
they may be removed to the place whence they came; and 
if the churchwardens and overseers of the poor of the pa¬ 
rish to which such persons shall be removed, refuse to re¬ 
ceive them, and to provide work for them as other inha¬ 
bitants of the parish, they shall be subject to indictment.” 
From which two things arc clear; first, that the legislature 
there used the word “ impotent” to signify those who were 
physically incapable of working; and secotid, that they 
meant to impose on the parish officers the duty of finding 
work for those wiio were not able to find it for themselves. 
The 8 Sc 9 3. c. SO. has been cited as a recognition of 

the title of persons out of work to relief, as such; but it 
by no means goes that length. It recites, indeed, a me¬ 
lancholy truth, that many persons become chargeable to 
their parishes for want of work, and directs that such per¬ 
sons shall be supplied with work as the means of obtaining 
relief, but it docs not any where confer upon the parish 
(a) 1 ilott, lOJ, u. (^>) id. Ibid. 
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officers the power of relieving in money without first putting 
the party to work. The whole of that statute seems to 
proceed upon the principle now contended for, that those 
who do not work, being able, are not to eat; and the se> 
cond section studiously, and in terras, lays down that prin> 
ciplc, for it declares the object of the former section to be 
that the money raised only for the relief of such as arc 
as well impotent as poor, may not be misapplied and con¬ 
sumed by the idle, sturdy, and disorderly beggarsand, as 
one mode of identifying the proper objects of relief directs, 
that every person being registered in the collection books, 
and receiving relief^ shall wear a badge, prohibiting the 
overseers from relieving any person not so wearing a badge, 
under a penalty of SOs. Antecedent, however, to this sta¬ 
tute, was the 3 & 4 fT. ^ M. c. 11, in the mis-construction 
and perversion of which originated the unfortunate system 
now in operation, and the efiects of which are so burthen- 
some to the country. The 11th section of this act deserves 
particular observation. It begins by reciting the inconve¬ 
niences resulting from a misapplication and undue extension 
of the power of the churchwardens and overseers of the 
poor," which it declares to be contrary to the true intent 
of” the 43 Elizabeth. Now it has already been shewn, 
that the power of relief given by the 43 Eliz. applied to the 
impotent only. That statute had several other objects in 
view, such as the providing work for the poor, the com¬ 
pelling them, by the interposition of the magistrates, to do 
work,^the binding out poor children apprentices, and the 
raising of rates for the relief and maintenance of the poor; 
and every one of those acts is directed to be done by the 
co-operation, and consent, and authority of the magistrates: 
the only act which it empowered the overseers to do ex¬ 
clusively, and upon their own single authority, was the 
affording pecuniary relief to the impotent poor. The 
power thus conferred, became abused, and the lltli sec¬ 
tion of the SPV.SfM.c.ll, goes on to prescribe a remedy, 
and after providing that correct lists shall be from time to 
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time made of the persons entitled to relief, directs, that 1823. 
no other person be allowed to have or receive collection at 
the charge of the said parish, but by authority, under the 
hand of one justice of peace residing within such parish, Collett. 
or (if none be tlrere dwelling) in the parts near or next 
adjoining, or by order of the justices in their respective 
Quarter Sessions^ except in cases of pestilential diseases, 
plagues, or small pox, for and in respect of such families 
only as are or shall be therewith infected.” The effect of 
that clause is, that except in the cases specifically excepted, 
no pecuniary relief shall be given without the consent of 
the parishioners on the one hand, a^d the authority of a 
magistrate on the other. Instead of this, the mischievous 
practice has been, that the pauper applies to a magistrate, 
who makes an order for relief as a matter of course, with¬ 
out knowing any thing of the real merits of the case, and 
without consulting the parishioners, and under that order the 
overseers act. This is a clear violation of the statute, and 
it is still more clearly proved to be so, by the 9 Geo. 1. c. 7. 
s. 1, which, after reciting this very grievance, enacts, “that 
no justice of the peace shall order relief to any poor per¬ 
son dwelling in any parish, until oath be made before such 
justice of some matter which he shall judge to be a reason¬ 
able cause or ground for having such relief, and that the 
same person had, by himself, herself, or some other, ap¬ 
plied for relief to the parishioners of the parish, at some 
vestry or other public meeting of the said parishioners, or 
to two of the overseers of the poor of such parish, aij/d \vas 
by them refused to be relieved, and until such justice hath 
summoned two of the overseers of the poor, to shew 
cause why such relief should not be given, and the person 
so summoned hath been heard, or made default to appear.” 
Unfortunately, that section does not require that the magis¬ 
trate thus applied to shall be resident within the parish, or 
its neighbourhood, and that omission has opened wide a 
door to fraud, because the pauper frequently applies to a 
magistrate resident at a great distance, the overseer neg- 

VOL. I!I. I* p 
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Iccts to appear before him, and thus the order for relief is 
obtained without any examination of the claim of the party 
receiving it. But the subsequent parts of this statute are 
very important, and are evidently in aid of the original de¬ 
sign of the 43 FJii.f namely, to secure the means of finding 
employment for the poor, instead of relieving them in the 
first instance with money. Section 4 emp*jwcrs the parish 
officers to provide houses ** for the lodging, keeping, main¬ 
taining, and employing’* their poor, and declares, that those 
who refuse to enter the houses shall not receive relief; 
which is in substance a declaration that the overseers shall 
not have power to '‘relieve, except by finding employment, 
and that those poor who are able, but not willing, to work, 
shall not be entitled to any relief. The 36 Geo. 3. c. 23, in 
some degree altered the regulations of the 9 Geo. 1. by em¬ 
powering the overseers to relieve poor persons at their own 
houses; but with this limitation, namely, ** in temporary 
illness or distress.” The want of employment described in 
the present case, can hardly be called ** distress,” within 
the meaning of that clause ; but at any rate it cannot be 
called ** temporary distress.” The word “ temporary” there 
means sudden and unforeseen distress, and cannot possibly 
apply to persons who, in the language of the case, arc 
able>bodicd laborers,” to whom “ weekly relief w'as af¬ 
forded for many weeks in succession.” The 22 Geo. 3. 
c. 83, may also be referred to, as shewing the unceasing 
anxiety of the legislature to relieve the poor by means of 
cmplbyment only; for the 17th section empowers overseers 
to provide ** utensils and materials necessary for their em¬ 
ployment the 32d points out the mode of providing em¬ 
ployment for those poor persons who are unable to prbeure 
it themselves; and the 35tli authorises magistrates to 
order the guardian to procure maintenance and employment” 
for persons so situated. From a review, therefore, of all 
the acts of parliament, the result appears to be this, that it 
is the duty of the overseers to procure employment for all 
those who arc able to work, and that they cannot legally 
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relieve such persons by any otlier means. This was ihc 1023. 
spirit and object of the 43 Eliz. ; the same spirit and ob- 
ject appears in every subsequent statute; that object has 
been defeated by the mode of relief pursued by the over- Collutt. 
seers in this case, and therefore upon that ground these 
accounts arc clearly objectionable, and ought nut to have 
been allowed. J. Suppose the overseers arc 

unable to procure employment for the poor, what course 
arc they then to adopt ?] That question does not arise, be¬ 
cause it does not appear by the case that these overseers 
Avere unable to find employment for the poor, nor even that 
they made the slightest attempt to obtani it, cither in or 
out of lliis parish, which it is submitted they ought to do, 
before Uiey can be authorised to distribute pecuniary relief. 

Abbott, C. J.—We are of opinion, that this lasc ought 
to go dow'n again to the Sessions, in order that we may be 
informed, one way or the other, whether the overseers did 
or did not endeavour to find employment for the poor of this 
parish, and whether, notwithstanding their endeavours, they 
were unable to find work for them. Until that fact appears 
distinctly on the case, one way or the other, we cannot 
decide the question intended to be submitted for our con- 
.sidcration. Having said thus much, I wish it, however, to 
be distinctly understood, that upon a question like this, so 
deeply affecting the public interest, and upoij wdiicli the 
public mind may be so much agitated, we have not us yet 
pronounced any opinion that parish officers are not bound 
to afford pecuniary relief to poor persons, for whom no 
employment can be found. As yet the Court has pronounced 
no opinion one way or the other upon that point. The only 
opinion which they give is, that it is the duty of the over¬ 
seers, in the first instance, if they can, to provide employ¬ 
ment for the poor, and I, for one, give that opinion for the 
sake of the poor themselves, being most perfectly convinced, 
that it is more for their advantage that they should maintain 
themselves by industrious labor, than receive [lectiniary 

J* i* ii 
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relief without employment. Before we can come to any 
satisfactory judgment upon the question intended to bo 
raised, let us be distinctly informed, whether any and what 
steps the parish officers have taken, both within and without 
this parish, to find employment for the poor. 

Bay LEY, J. suggested, that it was the bounden duty of 
the overseers to obtain work for the poor if they could, 
either in or out of their own parish, and it was only in case 
of inability to procure work, that they would be justified in 
giving relief in money. Probably thi^ very discussion would 
rouse overseers of the poor to a sense of their duty in en^ 
deavouring to find work for unemployed poor persons. 
Tliere were several useful modes of employing poor persons, 
advantageous to the public, such as levelling hills, and im¬ 
proving roads. Within the last few years, a great deal had 
been done in improving the public highways by this mode of 
employing poor laborers. 

The case was sent back to the Sessions to be amended. 
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Archer v . Pritchard. 

being an action of account, and judgment quod 
computet having been given for the plaintiff, Chitly moved 
the Court to appoint auditors pursuant to the practice in 
thi^form of action;^ and it becoming a question whether by 
the practice of the Court, the rule was absolute in the first 
instance, or only nisi, 

The Master certified that tlie practice was to make it 
absolute in the first instance, and 


The Court made it absolute accordingly, and, upon the 
authority of Smith v. Smith (a), appointed Masters Le Blanc 
and Chapman to be the auditors. 

(«i) 2 Chit. Rcp= 10. Vide 3 Wils. 73. 88. 89. 
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^^RCHBOLD, on a former day ip this Term, had ob¬ 
tained a rule to shew cause why the defendant should not be 
discharged out of custody, on the ground that the com- 
niittitur on the judgment had not been entered on the judg* 
ment roll within the period prescribed by the rule of the 
Court of Easier Term, 41 Geo. 3, which stated, ** that from 
and after the first day of Trinity Term next, every com- 
inittitur on every judgment obtained, of to be obtained in 
this Court, against any prisoner or prisoners, shall be filed 
with the clerk of the dockets of this Court, on or before the 
last day of the Term, in which such prisoner or prisoners is 
or are to be charged in execution; and the clerk of the 
dockets shall enter such committitur on the judgment roll 
within four days next after the end of such Term, exclusive 
of the last day of the Term, unless the last of such four 
days be Sundayy and in that case,, within five days next 
after the end of such Term; and that in default thereof 


A ilefeadant 
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plaintiff's at* 
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piece with the 
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dockets, pnr* 
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41 Geo. S, but 
the latter 
having neglect¬ 
ed to enter it 
on the juilg- 
incntroli with, 
in the time 
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the rule, the 
Court ordered 
the prisoner tia 
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thongh there 
was no default 
in the pbin- 
tiff'> attorney* 


such prisoner or prisoners shall be entitled to be dis¬ 
charged.” (a) In this case, the verdict against the defendant 
was obtained at the London Sittings before last Hilary 
Term; in the course of that term he was rendered by his 
bail, and in the ensuing Easter Term he was charged in 
execution in the present action by rule of Coiirt, upon the 
acknowledgment of the Marshal that he then had him in his 
custody; but the committitur was not entered on the judg- 
pieiit roll until after the end of the ensuing 'Trinity Term. 


Rotch now shewed cause against the rule, and produced' 
ail affidavit by the plaintiff’s attorney, stating that the coni- 
niittitiir piece was du)y tiled with the clerk of the dockets 
before the last day of Easier Term. He contended that the 
plaintiff had done ail that the rule called upon him to do; 
^ic committitur, through some error, certainly hud uot be.eu. 
(tl) Vide 1 £4iit, 405. 410. 
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entered upon the roll, but that was the default of the officer 
of the Court, which the plaintiff could not possibly prevent, 
and for vrhich he ought not to be held responsible, lie also 
referred to the rule of Court of Easter Term, 3 Geo. 4. (a), 
which provided, that ‘after notice given by prisoners to plain¬ 
tiffs of their intention to apply for their discharge under the 
Insolvent Debtors Act, no prisoner shall be superseded or 
discharged out of custody at the suit of such plaintiff by 
reason of such plaintiff’s forbearing to proceed against him 
according to the rules and practice of this Court, from the 
time of such notice given, until some rule or order shall be 
made in the cause iii that behalf by this court, or one of the 
J udges thereof.” This rule, he contended, had a general 
application, and would therefore deprive the defendant of 
any benefit otherwise arising to him from default in the 
plaintiff’s proceedings. 


Archboldf contra, insisted, that although it was the duly 
of the clerk of the dockets to enter the committitur on the 
roll, yet it was also the duty of the plaintiff’s attorney to 
see that it was done. 


Per Curiam. —^The rule of Court upon which this pio- 
tion was obtained, is express and unequivocal in its provi¬ 
sions, and we have no discretion in applying it to the present 
case. The directions of the ride have not been obeyed, and 
therefore the prisoner must be discharged; for upon the 
present motion, we’ cannot inquire where the default ori¬ 
ginated. With respect to the rule of Court last cited, that 
was made altogether alio iutuitu, and has not the slightest 
bearing upon the present case. This rule must be made 
absolute, but under the circumstances, wc think it should be 
without costs. 

Rule absolute for discharging the 
prisoner out of custody, without 
costs (/-»). 

(«) Aiitr, \(ii. i. .I?!?. (Jt) \idc J'pUmllv.Philbtjf a Burr. lUil. 
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In the Matter of Stephens. 

Campbell, on a former day, obtained a rule to 
bring up James Stephens, and eight other persons, conhued 
as prisoners for debt in the King’s Bencli prison, to answer 
the matters of an affidavit; and also to shew cause why they 
should not be removed to the county gaol of Surrj/, for 
having been found gambling iii the said prison. The rule 
was granted on the affidavit of William Jones, Esq. the 
Marshal, and two of the turnkeys. * It was stated by the 
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former, that in consequence of information communicated 
to him, that a gaming table was kept in one of the rooms 
of the prison, in which Hazard was frequently played, fioiu 
midnight until six in the morning, he gave directions to the 
other deponents to search the said room, and prevent sucli 


practices. The other deponents stated, that between twelve 
and one o’clock on the morning of the 17 lh November, they 
searched the room of the prisoner Stephens, and detected 
him and the several other persons named in the affidavit, in 
tlie act of playing at dice. 


The prisoners were this day broiiglit into Court, and after 
hearing Denman, C. S. Andrews, and Cliittij, for different 
prisoners, and Copley, S. G., in support of the rule, 

Abbott, C. J., said, this is the first occasion thafa matter 
of this nature has been presented to the notice of the Coiiit. 
We hope that the practice complained of has not been of 
long prevalence within the walls of this prison, and we trust 
that a lenient treatment of the persons no\v brought before 
us may be sufficient to put down a practice so highly pre¬ 
judicial to the good government of the prison. If it cannot 
be put down but by severity, it is to be understood that the 
Court has power to inflict serious punishment in cases of 
this uaturc^uud they must resort to extremities if this practice 
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sh&U be continued. In the present instance, however, the 
order of the Court is, that James Stephens, the keeper of 
the room, (who stands in a very different situation from the 
other prisoners), be confined alone in the strong room of 
the King's Bench prison for one month, and that the Mar¬ 
shal do not allow to the other persons (except one, who has 
since been discharged under the Insolvent Act), or any of 
tlicni, the benefit of the rules of the prison for one month. 
With respect to the c.\cepted person, the order of the Court 
is, that he do cuter into his personal recognizance in the 
sum of 40/. to be of good behaviour for six months. 


Done r. Smith. 

D. F. JONES moved to set aside the proceedings on 
the bail bond given by the defendant in this case. The de¬ 
fendant having been indebted to the plaintiff, who was in 
partnership with a person named Ball, gave a bill for the 
debt to the plaintiff, payable to the partnership account. 
The defendant afterwards became embarrassed, and applied 
under the Insolvent Debtors’Act, 1 Oeo. 4. c. 119 , to he 
discharged. In his schedule he inserted the plaintiff and 
Ball as his creditors on the bill in question. Having ob¬ 
tained his discharge, the plaintiff, to whom the bill was 
given op the partnership account, afterwards brought the 
present action against the defendant upon the bill, treating 
it ns a separate debt. The question, under these circum¬ 
stances, was, whether the Court would set aside the pro¬ 
ceedings, or put the defendant to plead his discharge. He 
contended that the Court had authority to relieve the de- 
feiidaiit on motion, or, at all events, to direct common bail 
to be entered. There are two sections in the Insolvent Act, 

1 Geo. 4. c. 119 , relating to actions against discharged in¬ 
solvents j namely, the 2Gth and 28lh. The former is con¬ 
fined to cases where the party is arrested or detained in pri- 
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son; and, in such cases, a judge (not the Court) has the power 
to ** release from custody such prisoner but that clause 
dues not apply to this case, because here the defendant is 
not in custody, and the only relief which the judge has the 
peculiar power of granting, is to order his release from cus¬ 
tody, supposing him to be confined. The 28th section re¬ 
lates to executions and actions against discharged insolvents, 
and that section gives the defendant a plea; and, if the 
plaintiff be nonsuited, discontinue, or verdict pass against 
him, or judgment on demurrer, the defendant is to have 
double costs. The question then is, whether this section 
makes it imperative on the defendant* to plead; if it does 
not, the Court will set aside the proceedings on the bail 
bond, or at least allow common bail to be filed. It is ma¬ 
terial to observe, that the former Insolvent Debtors* Act, 
54 Geo. 3. c. 28, contains two nearly similar sections to 
those in 1 Geo. 4. c. 119; one empowering any judge of the 
Court, or two justices, to release the prisoner; and the other 
giving him a plea and double costs. In Wilson v. Kemp (a) 
it was held, that an insolvent debtor, who has taken the 
benefit of that statute, is not liable to arrest upon a subse¬ 
quent promise to pay a debt contracted prior to the day 
prescribed in the act. Undoubtedly in that case the de¬ 
fendant was in prison at the time of the application, and 
there the Court interfered notwithstanding the clause in the 
statute similar to that in the present iiistanqje. The case of 
Wilson V. Kemp is, however, an authority to shew, that al¬ 
though the statute gives the defendant a plea, he is*not pre¬ 
cluded from applying to the Court. The Court, therefore, 
in the exercise of its general jurisdiction will relieve this de¬ 
fendant, instead of putting him to the expeuce of a plea, 
which must ultimately be found in his favour. 



Per Curiam. —^We have no authority to grant this ap¬ 
plication. If the defendant were detained in custody, the 
Court would have authority, under the Insolvent Act, to 


(a) 3 M. St S. 695. 
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Order his discharge; but there is no provision which relieves 
him from the necessity of pleading, if the plaintiff thinks 
proper to sue him for a debt contracted before his discharge. 
If we were to assume the authority contended for, we should 
be called upon, in every similar case, to try upon affidavit 
the truth of a plea which must be put on the record, and 
tried by the country. 

Rule refused. 


In the Matter of Farmer. 

Chitty, on a former day, obtained a rule, calling on 
the prothonotary of the Court of Requests, Whitechapel, to 
shew cause why he should not be removed from his office 
for alleged extortion, in taking more fees from one of the 
suitors of the Court named Levy Alexander, than by the 
scale of fees regulated by the act of parliament, under which 
the Court was constituted, he was authorised in taking. 
It was alleged amongst other grounds of complaint, that the 
prothonotary had taken all the fees, namely, for summoning 
the jury, entering the cause, and issuing subpoenas, before 
the cause was at issue. There was no allegation that the 
complainant had applied to the officer to have the supposed 
excess of fees returned before this application w'as made. 

Wilde now shewed cause upon affidavits, which completely 
relieved the officer from all imputation, on the ground of 
fraud or extortion; and as to taking the fees before hand, it 
was sworn that that w'as the constant practice and course of 
business in the Court. 

Abbott, C. J.—If this party had discovered that he had 
paid more fees than he ought, he should have applied to 
the officer, and explained the matter to him, and have de¬ 
sired the money to be refunded. Instead of that, he takes 
the harsh and severe step of calling upon us to remove him 
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from his office, which in a fit and proper case the Court has 1823. 
authority to do under the act of parliament. The oply 
ground of complaint which is not distinctly and clearly an- fabJbb, 
swered,- is, with respect to the officer taking at once all the 
fees for summoning the jury, for entering the cause, and 
issuing the subpoenas. The answer to that is, that this is 
the constant practice and course of the Court. It rarely 
happens that a cause cau be tried with sufficient celerity to 
justify taking all the fees at once, and though I do not think 
that this party has subjected himself to the severe penalty 
which the Court is called upon to inflict upon him, still I 
must say I do not approve of the practice of taking all the 
fees before hand. For this reason, I think that Uiis rule 
ought to be discharged costs. 


IIolhoyd (a) and Best, Js. concurred. 

Rule discharged, without Costs, 
(a) Bayley, J. was absent. 


JMorius ©. Jones (rt). 

KVAT^!^, on a former day, moved for a rule to shew 
cause why the two writs of clegit, and tho inquisitions taken 
thereon, which had been sued out upon a judgment entered 
up on a warrant of attorney, given to secure an annuity 
granted by the defendant to the plaintiff, should not be set 
aside for irregularity. He submitted four grounds of ob¬ 
jection, first, that the judgment was more than a year and 

(rt) Vide ante, p. 263. 
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gain, and execution may be taken out notwithstanding the stat. fVesim. 2. 

Copyhold lands cannot be extended under an elegit, but, if the inquisition com¬ 
prehends both freehold and copyhold, it may he good as to the former, and bad as to 
the latter. ^ ^ 

Where, under one clegit, a moiety of defendant’s lands were taken to satisfy a judg¬ 
ment ; and under a second elegit, the whole of the remainder of his lands were taken 
instead of a moiety of the moiety:—Held, that the second clegit was a mere nullity, and 
there was uo occasion to apply to the Couit to set it aside. 
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a day old, and no scire facias had been sued out to revive 
it. It was true that the warrant of attorney contained an 
agreement to waive this irregularity; but he submitted that 
as the plaintiff was by common law left to his action on 
the judgment, he could only have execution upon it by 
complying with the requisites of the stat, Westm* 2. (a), and 
the defendant’s consent could not dispense with compliance 
with those requisites. This principle had been laid down 
respecting warrants of attorney granted by prisoners, liutson 
V. Ilutson {b), and applied by analogy to the present case. 
Second, the extent made upon the defendant’s lands was 
excessive, being more than double in value the amount of 
the debt owing; and as the lands could not be extended at 
all, where there are goods to satisfy* the debt (c), by parity 
of reasoning it would appear that no more of the lands 
should be extended than was fairly requisite; besides which 
the warrant of attorney contained a stipulation that only so 
much land as was necessary should be taken. [Abbott, C. J. 
That objection, if tenable, would affect the inquisitions only, 
not the writs of elcgit] Third, copyhold lands have been 
extended, which is clearly illegal; Gery v. Smart (d ); 
7 49, and Plowd. 224; and that will render the ex¬ 

tent void in toto, JBerry v. Wheeler (e), Earl Stanford v. 
Hobart if). Com. Dig, Execution, C. 14, and Patten v. 
Pttrbeck (g). [Rayley, J. That may be fatal to the extent 
in part, but will it reader it void in toto ?} It must have an 
effect co-extensive with the execution; the execution is en- 
tire, and therefore the extent is bad for the whole (A). 
[Bayley,^. That might be. so if more tlian a moiety of the 
lauds had been taken; but that is' not alleged here. Sup* 
pose some freehold, and some copyhold lands taken, and 
the sherid extends a moiety of each; the extent would be 
bad as respects the copyhold, but it would remain good as 

(a) 13 E. 1 . St. 1. c. 45. (e) I Sid. 91. 

(h) 7 T. K. 7. R. E. 4 Geo. 2. (/ ) Id. 239. 

(c) 2 Inst. 395. Coiu. Dig. Ex- (/?•) 2 Salk. 563. 

ccution, C. 1 1. (A) Co. Lit. 189 b. 

(d) Djfcr, 205, b. 
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against the freehold.] Upon the authorities already referfcd 
tO) it would appear that the extent in such a case could not 
be severed, and that being bad for a part, it would be bad for 
the whole. Fourth, under the second elegit, the whole -of 
tlie defendant’s lands left after the first elegit, were extended, 
which cannot be done ; for upon a second writ only a moiety 
of that moiety which was not extended by the first can be 
taken. Jiuyt Cogan{a). 
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Abbott, C. J.—We think there is nothing in the first- 
two objections. If the defendant thought proper to enter 
into a bargain that execution should issue upon the judg- 
mentj without a scire facias to revive it, he cannot after* 
wards be permitted to avoid the consequences, by setting up 
the illegality of the {Proceeding. A warrant of attorney^ 
given by a prisoner, presents a very different consideration, 
because there the party may be supposed to act under 
duress. Second, as it does not appear that more than a 
moiety of the lands was taken under the first inquisition, that 
cannot be called excessive ; a moiety is the proportion which 
the law directs to be taken, and if that eventually proves 
more than sufficient to pay the debt, tlie surplus may be 
paid over to the defendant. As to the other objections, take 
a rule nisi for setting aside the first inquisition with respect 
to the copyhold lauds, and the second altogether. 

Tindal now shewed cause. In answei* to the first objec* 
tion, which applies to the first inquisition, it i^ distinctly 
sworn, on the part of the defendant, that no copyhold lands 
have been taken, and the Court will not interfere in such a 
case to try a doubtful question of fact upon contradictory 
affidavits. With respect to the second inquisition, it must 
be admitted that the sheriff has acted erroneously in seizing 
the whole residue of the lauds; but that forms no ground 
for the present application, because the return to tlie second 
elegit is altogether void, and may be treated as such by the 


(a) Cro. £iiz. 409. 
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defendant, without the interference of the Court. Fenny 
V. Durrant (u). Upon botii points therefore the rule must 
be discharged. 

Brougham and J. Evans, in support of the rule. Upon the 
latter point, at least, the Court will think this a proper case 
for their interference, in the summary way suggested by this 
motion. The defendant has been injured by the operation 
of the second inquisition, although it may now be aban¬ 
doned ; because in the mean time the tenants have received 
notice to pay their rents to the plaintiflT, and the defendant 
can have no mode of recovering the payments so made, 
except by an action. The inquisition therefore being clearly 
bad, and its operation being to prejudice the defendant, the 
Court will protect his interests by setting it aside. 

Abbott, C. J. —We arc of opinion that this rule must 
be discharged. The first part of it relates to copyhold pro¬ 
perty, and the ground upon which we granted the rule as to 
that was, a dictinct allegation of fact, that the inquisition 
included copyhold land. It is now, however, suggested on 
affidavit, that no copyhold has been extended. That 
is a question W'hich we cannot try upon affidavit. In¬ 
deed it is unnecessaiyr we should do so, for if copyhold has 
been taken under the first inquisition, that inquisition, as 
far as it relates to that part of the property, must be aban¬ 
doned as invalid. * Then, as to the second objection, the 
case cited shews that this application was perfectly unneces¬ 
sary, inasmuch as the objection is fatal in point of law to the 
second inquisition. On die face of it, it is void in itself, 
and does not require the aid of diis Court to set it aside. 
There is no occasion to apply to us to set aside a nullity. 
Let the rule, however, be discharged without costs, the 
plaintiff undertaking to pay over to the defendant the sum 
extended under the second elegit. 

Rule discharged, without Costs. 

(a) 1 B. & A. 40. 
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Tile King v. Rogers. 

This defendant having been convicted on the 24 Geo. 3. Whore in the 

f j j 1 T • return to a 

c. 47. s. 1| of smuggling, was adjudgea by two Justices to writ of habeas 

serve in the navy pursuant to 3 Geo. 4. c. 110. and sent on causl'^weic 

board his majesty's ship Queen Charlotte, for that purpose, a 

/ 1 , 1-1 1 J • J . prisoiKTs Uc- 

Jn the return to a habeas corpus, which had issued to tention, first, a 

bring the defendant up for the purpose of being discharged, snw'^Ung, 

the causes assigned for liis detention were, first, the con- 

^ ^ desertion fro. 

victioii above-mentioned, and second, that having been a the navy:--. 

deserter from his majesty’s ship Renter, in Odo^er, 1821, he thc**lauer^ 

was detained for the purpose of being dealt with according could 

® ° not be un¬ 
to law for such desertion. peached on 

, affidavit fur 

the purpose of 

Brougham and Platt for the defendant, now proposed to 
impeach the validity of tlie return as to the second cause of soncr iiad 
detention, by shewing upon affidavits, first, that the defen- seaman lii'iiis 
dant never had been a seaman in his majesty’s navy, nor 
liable to serve in that capacity ;and second, (without denying supposing him 
the fact, that he had been a seaman on board his majesty’s man, Im had 
ship Beaver), that he was illegally impressed in the first in- imprcs.!ifi*m 
stance, and therefore might innocently leave the service (a). 

Quaere, whe- 

• 1 1 II I thcrsmiiygliii^ 

Ihc Court, however, said they could not try the va- jiamUma silk 

lidity of die return upon affidavits. They w'ere bound by 

the return. If it was false, the defendant’s* remedy was by witliin thu 
^ . . incaiiiii;' ol 

action. The circumstance of the defendant having been 4u Geo. 3. 

illegally impressed in the first instance, might be setup as no. 

matter of defence, when he should be put upon his trial for d>« 

' ^ _ pai ly to be 

desertion; but that question could not be tried in this ^cut to sn-ve 

, ill tiiu navy. 

place. 


Brougham and Platt then objected, that inasmuch as the 
defendant was convicted of smuggling a certain number of 
pieces ot Bandana silk handkerchiefs, lie could not be detained 
(rf) Yule (iurdcuer’s r.i.'.e, Cro. Kliz. 821. 
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for that cause, inasmuch as silk was not mentioned among the 
prohibited articles in 45 Geo. d. c. 12. and 3 Geo. 4. c. 110, 
for the smuggling of which, a party was liable to be sent on 
board the navy. The only articles mentioned in those sta¬ 
tutes were spirits, tea, and tobacco. Silk was not men¬ 
tioned in either, and therefore the smuggling of silk would 
Uot support the conviction. 

Abbott, C. J.—We need not enter into that objection 
now, because it is clear that the return is good upon the 
point already argued, and therefore we are bound to remand 
the prisoner. The only question before us is, whether he 
is entitled to his discharge. If either of the grounds upon 
which he has been detained is good, he is not so entitled, and 
we are all of opinion that the chavge of desertion is a good 
ground of detention, and consequently that we have no power 
to order his discharge. We are therefore relieved from the 
necessity of giving any decision upon the other point. The 
prisoner must be remanded, but it may be made part of the 
rule, that he is remanded upon one ground only, namely, 
his being apprehended upon the charge of desertion from 
his majesty’s navy ; upon the other objection we express no 
opinion. 

The prisoner was remanded. 

CopleyfS. G, and Jervis were to have argued contrd. 


Tkurtday, RhoBes V. Haigii and Another. 

Nov. 27, ^ 

Where a ver- JLjITLIjlEDAIjEf on a former day, obtained a rule nisi 

by consent^ln setting aside an award in this case, on the ground that 
an action for 

tliyerting a water-course, subject to the award of an arbitrator, to whom, by order of 
Nisi Prills, ail matters in diticrence were referred, with liberty to him to regulate flic 
liitnre enjoyment of the water, according to tlie respective rights of the parties, and 
one of tlic parties died l>cforu tlie award was made-Held, tiiat the arbitrator’s autlio- 
lity was thereby revoked, and the Court set aside an award made subsequently. 
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the plaintiff had died before the award was made. It was 
an action to try the right to a water-course, and the mode 
of using a stream of water. At the Summer Assizes for 
Yorkshire t in 1822, a verdict was taken for the plaintiff, by 
consent, damages 500/. .and 405. costs, subject to the 
award of an arbitrator, to whom, by an order of Nisi 
Prills, all matters in difference were referred, with power 
to enter a nonsuit, or a verdict for the defendant, and to 
regulate the future enjoyment of the water, according to the 
respective rights of the parties. On the 15th Decembert 
1822, the plaintiff died, and the arbitrator did not make 
his award until Xhe b\\i February, 1823, and for this reason 
the rule sought to set the award aside, it being contended, 
that the death of the plaintiff before the award was made, 
operated as a revocation of the submission. A cross rule 
had, been obtained by F. Pollock, to enter the judgment 
nunc pro tunc, and both rules now came on together. 
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F, Pollock shewed cause against the rule for setting aside 
the award, and was heard in support of the rule for enter¬ 
ing the judgment. The death of one of the parties to a 
cause ^liich is referred by order of Nisi Prius, does not 
revoke the authority of the arbitrator, though the death 
takes place before the award is made. The time when the 
award is made, must hiivc relation back to the date of the 
order of Nisi Prius, and therefore the award cannot be af¬ 
fected by the death of either of the parties to the submis¬ 
sion. Here a verdict is taken at Nisi Prius for a sum cer- 

9 

tain, subject to the award of an arbitrator. Whenever the 
arbitrator makes his award, if it be within the time limited 
by the order of reference, it is to be considered as the find¬ 
ing of the Jury, or the determination of the Judge, as the 
case might have been at Nisi Prius. But for this applica¬ 
tion to set aside the award, the party in whose favour it 
was made, would have been entitled to enter up judgment 
as a matter of course, without applying to the Court for 
leave to do so. By the stat. 17 Car.Q,. c. 8, if either of 

V ft 
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tlie parties to a suit dies between verdict and judgment, the 
judgment may be entered up within two terms after the 
verdict. In the same way the Court will give effect to an 
award, notwithstanding the death of either of the parties 
to the reference, upon the principle that the award of the 
arbitrator is in effect the same as the verdict of a Jury, and 
is substituted for it. The very object of entering a verdict 
for the plaintiff at Nisi Prius, is to guard against the con¬ 
sequences which have happened in this case. [^Bayleyt J. 
In Easter, 18 IG, there was a case of Bower v. Taylor {a), 
in which this principle was decided, namely, that where all 
matters in difference are referred to arbitration, by order of 
Nisi Prius, and the submission is confined to what the 
verdict and judgment will embrace, the death of either of 
the parties will be no revocation*; but if any thing is sub¬ 
mitted which the verdict and judgment will not embrace, 
then the death of either of the parties will be a revocation 
of the whole authority of the arbitrator; for if the arbi¬ 
trator cannot proceed upon the whole matters in difference, he 
cannot proceed upon any-] In that very case the Court held, 


If Uic verdict 
and judi'iiiciit 
will embrace 
maltm in dif¬ 
ference, sub¬ 
mitted to an ar¬ 
bitrator under 
an onler of 
Nisi Prius, the 
death of either 
of the parties 
iicforc award, 
will not revoke 
the submission ; 
but aliter if the 
Ycrdict and* 
jud-^inent do 
not embrace all 
matters in dif¬ 
ference. 


(tt) This case is not reported, but the teamed Judge stated the case 
from his own manuscript notes as followsThere were verdicts taken in 
a replevin cause, between Dower and Taylor and others, and in an action 
of assumpsit between Bower and Taylor only, subject to a reference, the 
costs of the causes to abide the event, and those of the award to be in 
the arbitrator’s discretion. Tay/or died before the award was made. He 
was the defendant in tlic action of assumpsit, ami one of the defendants 
in the replevin cruise. The arbitrator proceeded in the reference, and 
ordered the verdicts to be entered for the defendants in both causes, 
and the plaintitf to pay*the costs of the reference. A rule nisi to set 
aside the award having been obtaiiieil, it was urged, that the plaintilV 
might have wished to examine Taylor, and therefore his death before 
award, operated as a revocation. 

Abbott, J. observed, that upon aflidavits that he so intended, it 
might have fiirnislied a special ground for vacating the award, but the 
master having stated that tlie costs of the reference would be included 
in the Judgment, the Court held, that the death did not prevent the 
arbitrator’s proceeding. 

Holkoyd, j. thoiiglit no submission by order of Nisi Prius revoc¬ 
able. 

Rule discharged. 
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tliat the death of one of the parties is no revocation, pro¬ 
vided the submission embraces every thing that the verdict 
and judgment would cover. ISow here, all the matters in 
dilference may relate entirely to the subject of this action; 
and if that be so, then the death of the plaintii} is no re¬ 
vocation. lint assuming that there are other matters in 
dificrcnce between the parties dehors the immediate cause 
which was at issue, still the order of Nisi Prius having 
been made a rule of Court, the Court cannot take notice of 
the death of either party. At all events the award will be 
good so far as it determines the original cause, thought it 
may not settle other matters in dilference. [^Bayleif, J. The 
case to which I have already referred, decides otherwise, if 
there are matters in difference which the judgment and ver¬ 
dict will not embrace.] T4ien as to the rule for entering 
the judgment nunc pro tunc, that raises a question of prac¬ 
tice, which has not been determined under the stat. 17 Car. 2. 
c. 8. Here the judgment would have been entered in Hi¬ 
lary Term, 1823, if the rule for setting aside the award had 
not been moved. The rule for judgment was given on the 
7th February, and would have expired on the last day of 
that Term; and according to the practice of the Court, as 
will be insisted on the other side, the judgment could not 
be entered after the Term has expired. The words of the 
statute are, " that in all actions personal, real, or niixt, the 
death of either party, between the verdict and the judg¬ 
ment, shall not hereafter be alleged for error; so as such 
judgment be entered within two Terms after such verdict.” 
Now the rule for judgment having been served within Hi¬ 
lary Term, it is competent for the defendant now to enter 
judgment as of that Term. 



Uhudcs 

p. 

Haigii. 


JAUledale and JB. Alderson, contrA, were stopped by the 
Court. 


Abbott, C. J.—As to the rule for entering the judg¬ 
ment, 1 am of opinion that it must full to the ground. The 

Q 9 - 
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words of the statute ** so as such judgment be entered 
within two Terms after such verdict,” are very precise, and 
we cannot enlarge them by importing into the statute the 
words “ of the Term.” I do not know what the practice is 
with regard to entering judgments, but 1 believe the judg¬ 
ment is considered as entered of the day when the rule for 
judgment js obtained. The entering of the judgment must 
be the actual signing by the proper officer, within the time 
limited by the rule; and for this reason, that it will be 
binding on the lands of the deceased party; and therefore it 
ought to be entered immediately. With respect to the 
rule for setting ajide the award, I think this case comes 
within the principle of Bower v. Taylor^ referred to by my 
Brother Bayley. Here all matters in difference are referred, 
and the arbitrator has authority delegated to him by the 
order of Nisi Prius, to regulate in what manner the stream 
shall be enjoyed in future. The verdict and judgment 
would only embrace the cause at issue, and therefore ac¬ 
cording to Bower v, Taylor^ the death of either of the 
parties before award, would revoke the submission alto¬ 
gether. Since the decision of that case, however, Cooper 
V. Johnson (a) was determined, and there, though the cause 
only was referred, it was held, that the authority of an ar¬ 
bitrator is determined by the death of cither party before the 
award. The case of Potts v. Ward (A), is an authority to 
the same effect. I am therefore of opinion that the rule 
for setting aside the award, must be made absolute. The 
other rule must fall to the ground. 

Bayley, Holroyd, and Best, Js. concurred. 

Rule absolute. 


((i)2B.& A. 391. 


{h) 1 Marsh. 306. 
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Higgins v. Sargent and Others. 

T'lJlS was an action of covenant on a policy of insur¬ 
ance, dated 10th MarcA, 1819» whereby the defendants co¬ 
venanted to pay to the plaintiffs the sum of 4000/. at the 
expiration of six months after due proof of the death of a 
person named Burton. At the trial before Bayley, J. at 
the last Assizes for Yorkshire, the case turned upon the 
question, whether, at the time the policy was effected, 
Burton's was an insurable life. The Jury, under the learned 
Judge’s direction, having found their verdict for the plaintiff, 
his counsel submitted, for the first time, that the plaintiff 
was entitled to interest .upon tiie principal sum insured, 
calculating the amount from Uie time the money was pay¬ 
able, until the time of signing judgment. The learned 
Judge was of opinion, that interest was not recoverable 
upon this instrument, but saved the question for the opi¬ 
nion of the Court, whether he ought to have directed the 
Jury to find interest. 

Scarlett, on a former day, obtained a rule nisi to in¬ 
crease the damages on affidavits, stating that Burton had 
died in April, 1821, and that due proof had been given to 
tile defendants of his death; tiiat the sum insured became 
due on Gtli November, 1822, and that the. interest upon 
that sum, until the first day of tliis Term, would amount to 
200/., by the addition of which sum, it was proposed to 
increase the damages. 

J. Williams, F. Pollock, and i/o/Z now shewed cause. 
Assuming that interest was recoverable in this case, as da¬ 
mages for the detention of the debt, it is not competent for 
this Court, after verdict, to increase the dam:^es. Nothing 
was said about interest in the course of the discussion of the 
cause; the attentiuu of the Jury was not called to it, and 
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1823. the defendants’ counsel had no opportunity of ad(hcssing 
them upon so important a topic. If it had been intended 
by the plaintiif to make interest a part of his claim, the 
Sabgent. Jury should have had an opportunity of exercising their 
judgment upon the subject. It was their particular pro¬ 
vince to decide as a question of damages, under the direc¬ 
tion of the learned Judge, whether the plaintiff was en¬ 
titled to interest. That question was never submitted to 
them, and therefore this application conies too late, inas- 
mucli as the Court has no authority over the matter in 
question. In Du Belloix v. Jjord Walerpark («), which 
was an action upon a promissory note, sued upon thirty 
years after it was made, and the Jury having refused to give 
interest, it was held, that after verdict, this Court could not 
increase the amount of the verdict by adding the interest; 
and Abbottj C. J. is there reported to have said, “ [ am 
clearly of opinion, upon principle, and upon decided au¬ 
thorities, that the question in this case, whether the plain¬ 
tiff was entitled to interest upon his principal debt, was 
peculiarly within the province of the Jury to decide. In¬ 
terest upon such securities is no part of the debt, and where 
it is given, it is upon the ground of the injury which the 
party has sustained by the detention of his debt after it may 
be lawfully demanded, and Juries give it as damages. I’he 
Jury in this case desired to know whether they were bound 
to give the plaintiff interest upon the note, and I told them, 
they might do»so if they thought proper, but that they were 
not bound to give him any more than the principal sum 
mentioned in the note, and they did not think it right to 
give him interest” (Jj). This is a decisive authority to shew*, 
that after verdict, this Court cannot increase the damages by 
adding interest. But independently of this objection, it is 
perfectly clear, that interest is not recoverable upon money 
secured by a policy of insurunqe. No instance can be found, 
in which it has been given in such a case. The circum¬ 
stance of a sum becoming payable at a specific time, docs 
vi;l. i. 1C. (4)Vir1c l.va v. IJni'iiril, 1 Kast, loo. 
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liot in all cases entitle the party to interest. The case of 
(iordon v. Swan (a), was decided upon that principle. 
There a certain quantity of copper was sold under a contract 
in writings payable at six months, and the money not having 
been paid at the time stipulated, and the plaintiff having 
claimed interest for the detention of the mcmey, Lord £/• 
Imhorougkf C. J. is reported to have said, ** 1 think the 
contract only meant, that the vendee at all events shall not 
be culled upon for payment till the time given. The 
giving of interest, should, 1 think, be confined to bills and 
sucii like instruments, and to agreements reserving interest.’^ 
In this case, no interest is reserved either expressly or im¬ 
pliedly, and it is difficult to see upon what principle it can 
be said that from the period when notice was given of the 
death of BurtoUf interest«is recoverable. But in fact this 
case is distinguishable from those cases where a day is 
specifically named fur the payment of a sum of money. 
Here no day is named. The stipulation is to pay the 
money at the expiration of six months after dne proof is 
given of the death of Burton. The time of payment, 
therefore, depends upon the species of proof given of th.e 
death of the party, which renders the day wholly unr 
certain. 

Scarhlt and 7>. F, Jones, tn support of the rule. As to 
the objection that the interest ought to have been found by 
the Jury as damages^ the learned Judge said at the trial, 
that if ill point of law the plaiiitifit entitled to interest, 
an application might be made to the Court to increase the 
damages. \BayUy, J. 1 «aid, that if 1 ought to have di¬ 
rected the J iiry to give int;erest, then the plaintiff* was at 
liberty to move the Court upon that question.] Now it is 
clear, that interest was recoverable ia this action. This is a 
specialty debt, the money being absolutely payable at a 
time certain, and therefore it would carry interest in point 
of hiw. It is upon tliis principle, that interest is payable 

(</) ! •,> Jlia.-t, ly?.. 
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upon bills of exchange and promissory notes, though llicy 
be not specialties, and A fortiori interest runs upon a clear 
specialty debt. Interest is not due for rent in arrear, but 
the principle upon which it is not allowed is, because the 
landlord may recover his rent by distress and sale of the 
tenant*s effects. [Ba^/ey, J. But there maybe no goods 
on the premises, and still interest would not be allowed if 
the landlord resorted to his action for use and occupation, 
though the rent was payable on a specific day.] If a party 
purchases goods, and agrees to pay for them at the end of 
a certain time, by a bill having two months to run, and the 
bill is not given at the time agreed upon, interest runs from 
the time of the expiration of the credit, [/fo/ro^d, J. The 
ground on which interest is recoverable in the case where 
goods are to be paid for by a bill of exchange, and it is 
not given at the time agreed, is, that the vendee shall not 
be placed in a better situation than if he had given the bill 
of exchange.] The same principle applies to this case. 
Here is a sum of money payable on a specialty, at a cer¬ 
tain time. The money is not paid at the time stipulated, 
and there seems no good reason why interest should not run 
from the time the principal money became due. In blauetf 
V. Hendricks (a), it was held that interest is due on all 
liquidated sums from the time when the principal becomes 
due and payable. [Abbottf C. J. That case is no longer 
law.] But this is a specialty; the money is due and pay¬ 
able at a particular time, and therefore at all events in¬ 
terest runs in this case. 

Abbott, C. J.—The general practice of latc^ears has 
been to allow interest only upon mercantile securities, such 
as promissory notes, and bills of exchange, which carry 
interest by the custom of merchants, or in those instances 
where interest is secured by the express undertaking of the 
parlies, or where such undertaking is implied from the usage 
of trade, or other circumstances. 'I'hat is the general rule; 

(«)2.Sir W. Bi. 761. 
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and I apprehend that if we were to break in upon that ge¬ 
neral rule in this particular instance, it would let in the dis¬ 
cussion of questions of this nature in a great variety of cases. 
Now, the way in which this case comes before the Court is 
this :—At the trial no point respecting interest was made 
before the learned Judge had summed up the case for the 
Jury, upon the question of fact, left for their consideration. 
After the Jury had considered their verdict* and found in 
favour of the plaintiff, then, for the first time, it W'as con¬ 
tended that the plaintiff was entitled to interest upon the 
principal sum secured by the policy from the time when it 
had become due and payable. That point was reserved by 
my learned Brother in this manner; 1 ought to direct 

the Jury to find interest, as damages, it w'ill be considered 
as if I had so done; but« unless 1 ought so to direct them, 
1 shall not now say any thing upon that point.” It is im¬ 
possible to say, that consistently with decided cases, the 
Judge ought to have directed the Jury to give interest upon 
this policy. The utmost he could have done would have 
been to leave the matter to their discretion. Whether they 
would have given interest or not we cannot say. If they had 
not, and the plaintiff was by law entitled to it, that could 
only have been ground for a new trial, and not for a motion 
to increase the damages. 1 am, however, of opinion, that 
they could not have gone beyond the principal sum, because 
they could not do so without breaking in upon that general 
practice which has been so long established. This is not 
one of those mercantile instruments which carry interest by 
law, and inasmuch as there was no promise, express or im- 
plied, on the part of the defendant, to pay interest, I can¬ 
not hold that tlie Jury ought to have been told they were 
bound to give interest. 
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Bayley, J.—In early times it was thought that money 
lent would carry interest, and generally speaking, when a 
man borrows money, it is very natural to consider that he 
should have to pay some interest for the use of it; but in 
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Calton V. Bragg(a)f that notion was corrected, and it waff 
there decided by this Court that money lent generally, with* 
out a contract expressed or implied, from the usage trade 
or from special circumstances, would not carry interest. If, 
therefore, money lent, which is to be repaid upon demand, 
or at a given time, will not carry interest, 1 can see nothing 
which obliges the Jury to £nd interest due upon money pay¬ 
able within a certain time after due proof of a given event, 
it is said, tliat this is a specialty debt, but 1 cannot see that 
that makes any diderence, where there is nothing express or 
implied, from which we can collect that it was the intention 
of the parties that tfie principal money was to bear interest 
from the time it became due. Had such been their intention 
they ought to have expressed it in the deed, but not having 
done so, we cannot imply that '.iuch was their intention. 
1 thought at the trial, that in the absence of any contract, 
express or implied, I ought not to ctirect the Jury to give 
interest, which is generally given on the principle of punish¬ 
ment, for the nou-payment of a debt by a time stipulated, 
and here certainly no fair grounds for giving interest on that 
principle, existed. 


Holroyd, J.—1 am of opinion that the Judge would 
not have been warranted in directing the Jury to give interest 
on the principal sum in this case. The modem doctrine is 
quite decisive of this question ; but according to the old au¬ 
thorities themselves, it would have been very difficult, in my 
opinion, to support the verdict of the Jury for interest, even 
if the question had been left to their consideration, and they 
had given interest upon the money. It is, howiver, suf¬ 
ficient, in order to dispose of this motion, to say, that 
according to modern decisions the Judge was not bound to 
direct tiie Jury to give interest. Looking into these autho¬ 
rities, it will be found to have been clearly established, that 
unless interest is payable by the usage of trade, or by the con¬ 
tract of the parlies, either express or implied, or other ci^;* 


(>i) lo £abt, i;23. 
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ciinistances, it is not payable by the common law, and there¬ 
fore the Jury would not be warranted in giving it, except in 
the cases I allude to. It has been thought extremely de¬ 
sirable to lay down some general rule, which should remove 
all uncertainty in the exercise of the discretion both of 
Judges and Jurors on such questions. In the nisi prius case 
of De Havillandv. Bowerbank{a), Lord Ellenborough said, 
** 1 want very much to lay down a certain rule respecting the 
payment of interest. 1 recollect some extremely capricious 
determinations on this subject; and on all occasions as little 
as possible should be left in the discretion of a Judge. It 
appears to me that interest ought to bq allowed only in cases 
where there is a contract fur the payment of money on a 
certain day, as in bills of exchange, promissory notes, &c.; or 
where there has been an Express promise to pay interest; or 
M'here it can be proved that the money has been used, and in¬ 
terest has been actually made. Without some restrictions of 
this kind, book debts might be allowed to bear interest; and 
in every action for work and labour, or for goods sold, there 
must be a calculation of what is due for interest, above the 
principal debt. Mr. Justice Buller, in one instance, allowed 
interest on policies of insurance; but I believe he was there 
thought to have done wrong. My great object is to have a 
tixed rule, and to exclude discretion.’' It was expressly 
decided in Gordon v. Swan (6), that although the money is 
to be paid at a certain day, yet the non*paymcnt of it on 
that day docs not give a right to interest froiA that period, in¬ 
asmuch as there must be some contract cither esiipress or 
implied, or some usage of trade to give it. But I am of 
opinion *that according to the principles of the common 
law, interest is not payable upon a sum certain, payable at 
a given day. By the common law the action of debt was 
the only mode of recovering a sum certain, except w'herc 
there was a breach of covciiuiit. When the party sued in 
an action of debt, it was in the form of a writ out of Chan¬ 
cery, by which the defendant was suminoned, and com- 
(«) 1 Caiii^ib. N.l’. 50. (ft) 12 East, HO. 
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manded that he render to the plaintiff the debt, or shew 
cause why he had not done so. If the defendant paid the 
debt, the plaintiff could not go on with bis suit, because 
payment of the debt w'ould be an answer to the action. 
Suppose this had been an action of debt, the payment of the 
principal money would have been a valid defence, and would 
prevent the recovery of interest, because the interest itself 
is no part of the debt, but is merely claimed as damages for 
the detention of the debt. In cases, however, where the 
interest is due on a contract, express or implied, it may be 
sued for as part of the debt, and payment of the principal 
sum would be no answer to the action. But in this case 
there is no contract, either express or implied, to pay in¬ 
terest, and consequently it could form no part of the debt, 
and if recoverable at all, must hafve been in the shape of 
damages for the detention of the principal money. All 
the cases referred to have gone upon this principle, and 
therefore the Judge could not have been warranted in di¬ 
recting the Jury to give interest in this case. If the plaintiff 
had pursued his remedy in an action of debt, he could not 
have recovered interest upon this money, and 1 see no reason 
why in an action of covenant he is to be placed in a better 
situation. It is not requisite to decide whether, if the Jury 
had given interest, their verdict could be sustained; the 
question is, whether the Judge was bound to direct them to 
give interest; and 1 think that the cases referred to arc 
decisive to shew that he would not have been warranted in 
so doing (ii). 

Rule discharged. 


(a) Be$tf J., wasjibsent. 
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Assumpsit on a promissory note, with the money 
counts. Plea, that defendant did not undertake (omitting 
the words or promise,”) in manner and form. See. and of 
this he puts himself on the country; and the plaintiff hav¬ 
ing treated this plea as a nullity, and signed judgment as for 
want of a plea. 

The Court, on motion to set aside the judgment with 
costs, for irregularity, ruled that the plea was sufficiently 
intelligible to make it improper for the plaintiff to sign 
judgment, but on account of the carelessness of the de¬ 
fendant in pleading such a plea, they made the 
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Rule absolute, without Costs. 
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Indictment for perjury, found at Session^, and re- Semble, that 
moved into this Court, at the instance of the prosecutor, on motion, 
C. F. Williams, on a former day, obtained a rule nisi to jiTtmentVor* 


quash the indictment for want of an addition to the defend- , 
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Wilde now shewed cause. The Court will not depart be 
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from the rule laid down by Holt, C. J., in the case of Rex tsAcn; but 
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to quash such an indictment where the defendant produced no affidavit giving his 
proper addition. 
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V, Belton (a), where he said, "We never quash indictments 
for forgery, perjury, subornation, or any crime concerning 
the highways;” and where it is also said, the Court, on an¬ 
other occasion, declared they would not quash an indict¬ 
ment, " for any heinous offence,” but would leave the de¬ 
fendant to plead, demur, or move in arrest of judgment. 
The defendant is attempting, by this course, to obtain an 
advantage to which he would not be entitled in any subse¬ 
quent stage of the proceedings, for such a defect as this 
would scarcely be held fatal on demurrer, and would cer¬ 
tainly be cured after verdict (b). Here the defendant has 
not given his true addition, and had he pleaded in abatement, 
he would have been bound to give his addition, and verify 
the truth of his plea on affidavit. He must, to give the 
prosecutor a better writ. The defendant is in this di¬ 
lemma ; either he has appeared to the indictment, or he has 
not; if he has appeared, he has waived the irregularity (c); 
if he has neglected to appear, it seems that he is not in a 
condition to make this application (d). 


C. F, Williams, contra, relied upon Ilex v. Wheatley (e\ 
and the dictum there laid down by Lord Man^ield, that 
" the Court may use a discretion whether it be right to 
quash upon motion, or put the defendant to demurcon¬ 
tending that this was a proper case for the summary inter¬ 
ference of the Court. He admitted, however, that he could 
not find any cast in which an indictment for perjury had 
been quashed under circumstances similar to the present. 

Abbott, C. J.—Referring to the language of the statute 
of Additions (f), I think there can be no doubt that if this 
exception had been taken in proper form, we should be 
bound to quash the indictment. The only question is as to 
the form in which advantage is to be taken of the exception. 

(a) 1 Salk. 372. See 1 Sid. 140. cases tlicrc cited. 

{!>) \'i,ic 3 T. U. 98. b Id. 1(J2. (d) 1 Salk. 380. 

a East, 41. (c) 2 Burr. 1125. 

(c) 1 ChiU>’s C. L. 202, and the (/) 1 Hen. 5. c. 5. 
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Here the defendant merely comes in on motion to quash the 
indictment for want of an addition ; but he now' gives him¬ 
self no addition at all, whereby the prosecutor may be 
enabled afterwards to proceed against him. I should be 
disposed, in a proper case, to follow the words of the sta¬ 
tute, which are, tlrat indictments in which the addition be 
omitted, shall be void, frustrate, and holdcu for none, and 
shall be abated by the exception of the party;'* but the 
party must come and make his exception in such a manner 
as that the Court may know who he really is. That is not 
flone here; there is no affidavit giving his addition, so that 
the prosecutor may correct his error, and proceed against 
him in a proper manner. If we were to quash this indict¬ 
ment, it would be out of the prosecutor’s power to proceed 
against the defendant untiUlie ascertained his addition. 


1823 . 
Tlic Kin« 


Thomas. 


Bayley and Holhoyd, Js, concurred (a). 

Rule discharged. 

(a) Ticst, J., was ahsi-iit. 
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Bulkeley and Others v. Butler (in Error) (a). 

T*HIS was a writ of error, upon a bill of exceptions, 
from the Common Pleas, in an action of assumpsit by the 
indorsee against the acceptors of a foreign bill of exchange 
for 1800/. dated Gth, 18IG, drawn by JoAu Bulkehy 

and Son upon the defendants, to the order of Edmund 
Shanahan, accepted by the defendants, and purporting to 
be indorsed by Edmund Shanahan to the plaintilF, for value. 
Plea, the General Issue, At the trial before Dallas, C. J. 
at the London adjourned Sittings after lainity Term, 1821, 
the defence set up was, that the indorsement of the payee 
had been forged; and in order to prove the indorsement, 
a clerk of the plaintifT, vilfo was a merchant at Cadiz, was 
called, who stated, that “on lOlh August, 18iG, a person, 
calling himself Edmund Shanahan, came to the house of 
the plaintiff, at Cadiz, and produced a letter of recom¬ 
mendation, which was received and read by the plaintiff, 
who ill consequence received and entertained the person.” 
The witness produced and identified the letter, which was 
as follows:— **Lisbon, dQth July, 18lG. A. Butler, Esq. 
Cadiz. Sir.—This will be handed to you by Edmund 
Shanahan, b'sq. who, in his travels through Spain on com¬ 
mercial pursuits, will pass some days at your city. This 
gciitleinau has been introduced to us by a very particular 
friend, and we take the liberty to rccommciul him to you, 
and to request that you will give him every neccssi>ry in¬ 
formation to guide his operations, and we will be ihunkful 
fur any attention and civilities you may be pleased to shew 

(a) A warrant under the Royal .Si(;n Manual having issued ten days 
before the end of Miclutelfnas Term, pursuant to 3 Geo. <1. e. 109, the 
puisne judges of this Court sat in a room adjoining tlie Guildhall, at 
Westminster, from Tuesday, tlie 13th, to Thursday, tlic 2'id January, 
both days inclusive; when the following cases were decided It has 
been thought expedient to insert these cases, as of Micluuhnas Term, 
with a view to the convenient size of the third volume of these reports, 
which is now completed. 

VOL. 111. 
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is objected to 
as insutHcient, 
the proper 
eoiirsK for 
taking ad¬ 
vantage of the 
objection, is 
on demurrer, 
and not by 
hill of excep¬ 
tions. 
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him during his residence at your place. We will be very 
happy if you afford us opportunities of reciprocating to any 
of your friends coming this way^ and are, &c. Mac Donnell, 
Brothers^ and Co.’' Tliis letter having been read in evi¬ 
dence, the witness went on to state, that he knew Mac 
Donnell, Brothers, and Co. and that the letter was their 
hand-writing; that he had not previously seen or known 
Edmund Shanahan ; that the bill on which the action was 
brought was produced by the person calling himself Ed¬ 
mund Shanahan, at Cadiz ; that the said person remained 
at Cadiz from the 10th to the ipth August, and dined at 
the house of the plaintiff everyday; that on the \Qi\\ Au¬ 
gust he produced the bill in question, and said that he 
had come from Ireland, with goods, which he had sold in 
Lisbon, and the produce of them he had brought in bills, 
which he requested the plaintiff to forward for acceptance, 
and that he should probably require some of the money that 
day; that on the same day the said person left the bill in 
question (among others) with the plaintiff, unindorsed, and 
vent aw'ay, but returned the next day, and asked the plain¬ 
tiff to negotiate the bill on his own account, and that he 
should require the money at Gibraltar \ that the plaintiff 
assented to that request, and the said person (in the wit- 
ncsses’s presence) put his signature to an indorsement which 
had been previously written on the bill by the plaintiff; 
that the bill uas then left with the plaintiff, who, in con¬ 
sequence, advanced money exceeding its amount, and gave 
a letter of credit on Gibraltar, to the said person.” On 
his Cross examination, the witness said, that ** when the 
said person delivered the bill in question to the plaintiff, he 
also sdelivered another for G40/. purporting to be drawn by 
Mac Donnelly Brothers and Co. and which was subscribed 
by one of the partners in that firm ; and another for 1500/.; 
that the bill for G40/. had been refused payment, on the 
ground of forgery; and that when the plaintiff first saw the 
letter of introduction and the bill in question, he (the plain¬ 
tiff ) well knew that the hand-writing of John Bulheley and 
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Son, subscribed to the bill, was the hand-writing of one 
of the partners in that firm, and that the letter was written 
and subscribed by one of the partners in the firm of Mac 
Donrief/, Brothers^ and Co.” It was objected on the part 
of the defendants, that tliere was no evidence to go to the 
Jury of the identity of the person culling himself Edmund 
Shanahan, with Edmund Shanahan, the payee of the bill. 
The learned Judge over-ruled the objection, and told the 
Jury, that ** although in law there shuuhl be some proof of 
the identity of the person making the indorsement, still it 
ought not to be so rigidly followed up as to clog the negoti¬ 
ability of bills of exchange, so that no person would take 
one; that therefore the question for them to consider was, 
whether there was or was not sufficient evidence of identity 
in this case to satisfy thcm#(therc being none to the contrary, 
nor any evidence of there being any other person of the 
name of Edmund Shanahan connected with the bill); that 
the circumstance of the person calling ’dmself Edmund Sha¬ 
nahan having produced to the plaintiff and the witness the 
genuine letter of introduction and the bills of exchange ac¬ 
tually subscribed by John Bulkeley and Son, and by Mac 
Donnell, Brothers, and Co., whose firms and hands-writing 
were know'ii at the lime to the plaintiff, was material to 
prove the identity; and that in his opinion the evidence 
adduced w'as reasonable evidence to be left to them, to con¬ 
sider whether the indorsement was the indorsement of the 
person to whom the bill was made payable. ^I’lie Jury 
having expressed thems(“lves satisfied of the identity, a bill 
of exceptions to the learned Judge’s charge was tendered on 
the part of the defendants, and the plaintiffs had a verdict. 
The error was assigned upon the learned Judge’s charge to 
the Jury. Joinder in error. 


1823 . 


UULKKI.EY 

V. 

UUTLEK. 


Wilde, for the plaintiffs in error, was preparing to argue, 
when 


Bayley, J. interposed.—Is there not a preliminary ob¬ 
jection here, independent of the merits? It seems to me 

R R 2 
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tliat the defendants below ought to have demurred to tlie 
evidence, instead of tendering a bill of exceptions. By 
taking the latter course, they obtained an advantage to which 
they were not entitled, namely, the chance of a verdict in 
their favor. When the whole of the plaintilfs’ evidence had 
been heard, the defendants insisted that -there was no evi¬ 
dence to go the Jury, and in such circumstances their re¬ 
gular course was to demur. If they had pleaded that the 
bill was not in fact indorsed by Shanahan, and the same 
evidence only had been given, they must have contended 
that the issue had not been proved; and then, if the case 
had been left to the Jury, have demurred. I think they 
should have done the same in the present instance, and then 
they would have brought the question before the Court of 
C. P. on demurrer, instead of banging it before us by a 
bill of exceptions. 


TVilde. When evidence is offered by the plaintiff, to 
Mhich the Judge attributes an effect which it is for the in¬ 
terest of the defendant to deny, it is surely open to him to 
except to the Judge’s direction in that respect. \^Bayley, J. 
Then upon the merits. Why did not the defendants pul the 
question out of all doubt, by calling cither tlie drawer of 
the bill, or the writer of tlic letter of introduction, and so 
proving who Shanahan was ?] Neither of them might have 
been able to give tlie evidence required. Any man may go 
upon the Royvil Exchange, and purchase a bill of a perfect 
strangp, and then how is the identity of the holder with 
the indorser to be afterwards proved ? If the letter of in¬ 
troduction had been written in England, it is quite clear 
that it could not have been received in evidence, [^Bayley, J. 
But it w ould as clearly have been admissible if it had been 
shewn in Shanahan’s possession in London. Even without 
the letter, was there not sufficient proof of his identity ^ 
He assumes to act as Edmund Shanahan ; he keeps up that 
character openly for ten days} and he is in possession of two 
genuine bills, and a general letter of recommendation.] 
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The effect of such a doctrine would he by degrees to dis¬ 
pense with all proof of identity in such cases. [Best, J. 
Surely the possession of the bill is prini^ facie evidence of 
an ownership of it. IIolroyd,i. And it has been decided 
ill Mend v. Youn^ (a), that the onus of proving the non¬ 
identity of the indorser lies on the defendant.] The common 
proof required in ordinary cases of actions by indorsees 
against acceptors is not sufHcient in this case. In ordinary 
cases, proof of the hand-writing of the indorser is proof 
of his identity as indorser; here, further evidence was ne¬ 
cessary, and that which ivas resorted to was not admissible 
ill point of law. As to the possession of the bill, it was 
evidence of the simple fact of possession, and of nothing 
more; it did not support even the presumption of a right 
of property in it. Suppose, in an indictment for felony, it 
was necessary to shew that the person negotiating the bill 
was named Edmund Shanahan’, his possession of a bill 
made payable to Edmund Shanahan would not be evidence 
of that fact, [llesf, J. It would certainly be priin^ facie 
evidence of it, and would operate as such until rebutted.]) 
Then the letter, even if it was admissible, does not carry 
the plaintiffs’ case any further. Mac Donnell's written re¬ 
presentation that Shanahan had been introduced to him, is 
no evidence that the bearer of that writing w^as Shanahan, 
Mac Donnell ought to have been called as a witness, in 
order that he might have been subjected to u cross-exami¬ 
nation as to his knowledge of the facts which he had taken 
upon himself to state in his letter. Besides, the lettbr was 
very general in its nature; it was a mere introduction, not a 
letter of credit. The best evidence, therefore, was not 
produced; and on that ground the letter should have been 
rejected. [ liayley, J. it is by no means necessary in all 
cases to produce the best possible evidence to the afllirinative 
of a question. For instance, a person in the habit of cor¬ 
responding with another, is competent to prove that other’s. 
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hand-writing, although there may be persons in existence 
who have seen him write, or even who have seen him sign 
the particular instrument in question. Jlolroydy J. In in¬ 
dictments for forging bank notes, it has never been held 
requisite to call the clerk who is supposed to have signed 
the forged note, in order to negative that fact.] That rule 
must be admitted j but it hardly applies to the present case. 
A person who has been long in the habit of corresponding 
with another, may be much better acquainted with his hand¬ 
writing, than one who merely sees him write on some one 
particular occasion. The argument, therefore, remains un¬ 
shaken, that Mac .Donnell’s written representation, that 
Shanahan had been introduced to him, was not the best 
evidence of that fact, and consequently ought not to have 
been received. [ Ballet/, J. Aomitting that argument, it 
will only exclude a portion of the letter; the former part, 
which introduced Shanahan to the plaintilf, was still ad¬ 
missible.] Mac Donnell’s assertion that he knew Sha¬ 
nahan, was in fact no proof of knowledge at all. The 
letter must be taken altogether ; and if one part of it fails, 
the whole must be rejected; for it is an established rule, 
that where one branch of evidence depends upon another, 
if you destroy one, both fall to the ground. But assum¬ 
ing that the whole letter was admissible, still the learned 
Judge ought to have left it to the Jury, simply to say aye 
or no, whether they were satisfied that Shanahan did or did 
not indorse the bill. Now this he did not do, but on the 
contrary, he directed'the Jury, that in point of law, the 
proof of identity was sufficient. This was misleading the 
Jury, and infringing upon their province, because it was 
laying down to them as matter of law, that which should 
have been left to them as a question of fact. 


Chitty, contrA, was stopt by the Court. 

Bayley, j.— ^T.’he rule of law in actions of this nature 
is, that there must be sufficient evidence to satisfy the Jury 
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that the bill was indorsed by the person whose indorsement 
it purports to bear. The question then in this case is, first, 
was the evidence admissible; and second, did the learned 
Judge misdirect the Jury in telling them that it was suffi¬ 
cient ? With respect to the first, I am clearly of opinion, 
tlmt the evidence was admissible. I do not mean to say, 
that the letter was to be taken as evidence of all that it 
contained; but I think that tlic possession of it by the 
person calling himself Edmund Shanahan^ was evidence to 
go to the Jury, as shewing that he was the real Edmund 
Shanahan. Generally speaking, possession of property is 
priinCi facie evidence of a right in it, and that has always 
been held to be the rule with respect to documents. Here 
is a genuine bill oi Bnlkeley mA Son: who ought to have 
the possession of such a bill ? When I find a man in pos¬ 
session of that which is saleable property, he is prim‘d facie 
the owner of it. liut here 1 also find the same person iti 
possession of a genuine document, which ought to be in 
the possession of the person named therein. The letter 
of recomraendatiou is an additional step; a person calling 
himself Shanahatit is in possession of it, and also of a ge¬ 
nuine bill drawn by Mac Donnell and Co. He is therefore, 
in addition to the bill in question, in possession of a letter, 
and of other bills. I do not rely upon the 640/. bill so 
much, because it did not appear to whom that was made 
payable. This person, indeed, was only primfi facie owner 
of these documents, but primfi facie evidence is evidence 
for a Jury, if it is not rebutted. The other facts .of the 
case, however, tend strongly to confirm it: Shanahan comes 
to Cadiz, and remains there ten days;'he holds himself out 
to the plaintiff as the real Edmund Shanahan', he dines 
with him every day; nothing occurs to excite any suspicion 
of his identity; and in the course of his stay, he leaves the 
bill in the plaintiff hands for a whole day; and exposes 
himself throughout to every mode of detection. Under all 
these circumstances, 1 cannot but think the evidence ad¬ 
missible. Then, was it sufficient to go the Jury? In all 
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cases like the present, it is proper to consider, not only the 
proof adduced by one party, but also that which might 
have been brought to rebut it by the other. 'J'he cross- 
examination as to the bill for G40/. raises the presumption 
that it was made payable to Shn/iahatt, and the same obser¬ 
vation applies to the other bills. If Shanahan was not the 
payee, the question naturally arises, who was? If any 
other person uas the payee, he would have been a com¬ 
petent witness to prove his right as such, that the bill 
had been lost by or stolen from him, and that the indorse¬ 
ment was not his. Again, the bill was drawn by Bu/kelei/ 
and Son ; did they Araw it, not knowing who the payee 
was ? Such a proceeding is not common. But if they did, 
still the bill-broker who introduced the real Shunahan to 
them, might have been called to 'prove that the indorsement 
was a forgery. Some observation has been made as to the 
bill drawn by Mac Donnell and Co. being refused payment 
on the ground of forgery. That fact was got out upon 
cross-examination, and therefore the present plaintifl's must 
have known all about that bill previous to the trial, and 
might have collected evidence to meet it. Although the 
action was commenced in Marchf 1810, the cause was not 
tried till Juliff 1821, and therefore the defendants had ample 
time to ascertain all the facts necessary to their defence. 
In all that interval no person came forward to claim the 
bill; w'as it not therefore the most reasonable presumption 
for the Jury \o draw, that the indorsement was genuine ? 
As to the objection' raised to the direction given by the 
learned Judge to the Jury, I can only say, that he seems to 
me to have said precisely that which the law says. If I 
had tried the cause, 1 should have left the case to the Jury 
just as he did, and in my opinion the Jury came to a sound 
and just conclusion. 1 am therefore of opinion, that the 
judgment of the Court below must be affirmed. 


Holroyd, J.—1 have all along thought this a very plain 
case, and have never been able to bring iny mind to doubt 
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upon any of the points raised in argument. The conclusion 
'which the Jiiry have drawn, it is not within our province to 
control. The real objection insisted on is, that the evidence 
was not admissible, or that it was not sufficient to go to 
the Jury. If the defendants in the action knew what evi- 
dence would be offered, they should have demurred to it; 
if the evidence was unexpected by them, they should have 
applied to the learned Judge to strike it out, and upon his 
refusing so to do, they might have tendered a bill of excep¬ 
tions. But if the objection was to the effect of the evi¬ 
dence, there clearly should have been a demurrer, and not 
a bill of exceptions. I think the learned Judge was right 
upon both points. The question in the cause was, whether 
the person in possession of the bill was the real Shanahan. 

I Jis passing by that nanie was prima facie evidence of his 
identity; and if that was to be disputed, then, according to 
Mead v. Young (a), contrary evidence ought to have been 
given by the defendants, and yet, notwithstanding the length 
of time the trial was delayed, no such evidence was ad¬ 
duced. I entirely agree in every word the learned Judge 
uttered to the Jury, and I think he was perfectly correct in 
stating that great inconvenience would arise in the commer¬ 
cial world, if the negotiability of bills of exchange was to 
be clogged by a rigid exaction of demonstrative proof of 
their indorsement. 1 think the evidence of the indorse¬ 
ment of this bill was quite sufficient to satisfy any reason¬ 
able mind of the fact, and I concur in the decision, that, 
the judgment must be affirmed. 

Bbst, J.—1 have felt very considerable doubts whether 
the preliminary objection suggested by my Brother Bayley, 
was not decisive of this case, and consequently whether it 
was properly open to us to entertain any discussion upon 
its merits. The two modes of proceeding alluded to, one 
by bill of exceptions, and the other by demurrer to evidence, 
have never yet been distinctly and satisfactorily dehned. 

(a) 4 T. R. 28. 
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lord Chief Justice Eyre, in his judgment in the case of 
Gibson v. Hunter (a), expresses his own doubt, and that 
of ten other of the Judges, as to the separate office and 
properties of the two proceedings; and 1 confess that I 
am now of opinion that the objection, if available, might 
be taken advantage of. It seems to me, that the statute 
which introduced the bill of exceptions (6), ought to be con¬ 
strued as liberally as possible in favor of the suitor, as well 
as on behalf of the Judge ; and Lord Coke, in commenting 
upon the statute says, that it extends to any material 
evidence offered to the Jury, and over-ruled by the Judge (c). 
Consistently with this principle, 1 think it ought also to 
extend to cases where evidence is objected to as insufficient, 
and is admitted by the Judge, which is the present case. 
A demurrer to the evidence, is ^n substance, where the 
party says, ** I will not have my case prejudiced by having 
it left to the J ury, and therefore 1 will take it out of tho 
power of the Jury to dispose of it at all.” The suitor, 
however, cannot be allowed to stand in a better situation 
under a bill of exceptions, than he would be on a de¬ 
murrer to the evidence. By a demurrer to the evidence, 
he admits the truth of the facts, and only questions the 
conclusion that is drawn from them. Xilow, in the case 
before the Court, the bill of exceptions admits that the 
evidence was admissible, but it denies the truth of the 
conclusion of identity which is attempted to be drawn 
from it. The *whole of the evidence, therefore, is upon 
the record, and if that furnishes any one fact from which 
the Jury might reasonably infer the identity of the indorser, 
that is sufficient to sustain the judgment. It appears to 
me, that it does furnish several such facts. A person, 
calling himself Edmund Shanahan, comes to Cadiz, having 
in his possession the bill in question, and a letter of recom¬ 
mendation from Lisbon, both made in favor of Edmund 
Shanahan, If a man in Loudon produces a letter ad- 


(«i) 2 Ht n. Bla. 187. 
(4») 13 Ed. 1 . c. 31. 


(c) 2 Inst. 427. Vide Dyer, 231, 
pi. 3, 1 Ld. Raym. 186. 
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dressed from York^ the inference is, that he brought it 
from York* There is no evidence of the bill having been 
lost or stolen, and therefore the mere possession of it raises 
the presumption, that the possessor is the owner of it; 
and what is presumption but a legal term for probability'^ 
Such evidence is cogent in the first instance; but if it re¬ 
mains iinrcbiittcd, it becomes conclusive. This case must 
be tried by the same rules with every common case of an 
action by an indorsee against an acceptor, if a bill be 
made payable to B. or order, it is enough to prove the 
hand-wiitiiig of an A. B. unless some peculiar circum¬ 
stances render more distinct proof necessary. In such a 
case no man ever heard of calling a witness to prove that 
A.B. was the party in whose favor he had drawn, and to 
whom he had delivered flie bill. If that is the case with 
respect to inland bills, w'herc it is comparatively easy to 
procure additional evidence, how much more ought it to be 
so with respect to foreign bills, where the difficulty of proof 
is so greatly increased ? It has been said, that the best 
possible evidence ought to have been produced. I think 
the best possible evidence has been produced of the facts 
which were proved, and the objection, in reality, seems 
rather to be, that more facts were not proved ; but if such 
an objection were to be admitted, there would be an end at 
once of all presumptive evidence. Here I think it was 
quite enough to prove that a person calling himself Edmund 
Shanahan, appeared openly in Cadiz, with’ the bill in his 
possession. The only case which 1 recollect as at all ap¬ 
plicable to the present, is that of Nelson v. Whittall (a). 
Tliat was an action by the indorsee against the maker of a 
promissory note, attested by a subscribing witness, who 
was dead; and there it was held that evidence of hU hand¬ 
writing, and that he signed his name in the presence of the 
defendant, was sufficient, without proving the defendant’s 
own hand-writing. Now that case seems to me stronger 
than the present, because the mere fact of the defendant 
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being in the room when the note was attested, did not 
necessarily prove that he was the party who made it; he 
might have been an accidental spectator. In this case the 
act of the indorsement was clearly proved, and I think 
there was abundant evidence for the Jury to conclude that 
the party making that indorsement was Edmund ShanuhaUy 
the real payee. 

Judgment affirmed («). 

(«) Vide IlcuncU v. Lyoti, I B. & A. 182. Doe v. Smith, 1 CampU 
19(). 
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In Re Gilvin, a Raiikrupt. 

The following case was scnl' by liis Honor the V'^ice- 
Chancellor, for the opinion of this Court:— 

This case arises out of a petition presented to the Lord 
Chancellor by Samuel Enderhi/, praying amongst other things, 
that the commissioners acting under the commission against 
the said William Gilpin, might be directed to keep a dis¬ 
tinct account of the estate and effects of the co-partnership 
hereinafter mentioned, and that the assignees and commis¬ 
sioners might be directed to apply the same in discharge of 
the outstanding debts of the co-partnership then remaining 
unsatisfied, or pay over the same to the petitioner fur the 
purpose of making such application, and that the petitioner 
might be at liberty to prove under the commission a sum of 
15,902/. IQs. 8c/. hereinafter mentioned. In the month of 
September, 1807, a partnership was formed between the 
bankrupt and Samuel Enderhy, on the-terms contained in a 
deed of co-partnership, bearing date 24th September, 1807, 
made between them fa). Gilpin, during the partnership, 
carried on and conducted the business in his own name alone, 
without any interference by or on tlic part of Enderhy, who 
took 110 part whatever in the conduct and management of 
the partnership business and concerns, and did not appear, 
(«) Virtcantc, vol. i. 570, where the terms are fully set out. 
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and was not known to the world as a partner) but was a sleep¬ 
ing or secret partner, and whose name did not ever appear 
as a partner in the partnership books. After the 24ih Sep- 
temher^ 1817) when the partnership determined, until the 
month April, 1819, when became bankrupt, he 

continued to carr^ on the trades of army clothier, army 
agent, and woollen draper, as well as his other business of 
a general merchant, in his own name, and on his own ac¬ 
count, and with the same capital, property, stock, and 
effects, and in the same manner as he had before carried on 
the same during the partnership, and he received some of 
the debts which were due to him as a partner with Enderbi/t 
and paid ail the debts which were due from him, as well on 
his own account, as in respect of the partnership business, 
without any interference b^ or on the part of Endtrhy ; and 
in the course of carrying on such business, after the deter¬ 
mination of the partnership, Gilpin contracted debts with 
various persons, which debts remain unpaid. Gilpin having 
committed an act of bankruptcy, a commission issued 
against him, dated \si April, 1819, under which assignees 
have been appointed. After the determination of the part¬ 
nership, and before the bankruptcy of Gilpin, he paid to 
Enderhy a part of the principal sum of 20,000/. and at the 
time of the bankruptcy, there was due from him to Enderby 
a sum of 15,902/. 19 s. 8//., part of that principal sum, and 
an ariear of interest. At the lime of the bankruptcy of 
Gilpin, his property consisted of goods and merchandize, 
part of which had been the partnership properly, but with 
which he continued to carry on business after the determina¬ 
tion of the partnership, and also of debts due to him, part 
of which had been contracted during the partnership, and 
was due to the partnership. Enderhy, after the bankruptcy, 
was called upon to pay, and did pay, debts of the partner¬ 
ship to a very great amount, no part of which has been 
repaid to him out of or by means of any partnership effects. 
Enderby contends, that all the property which had belonged 
to the partnership at the time of the determination thereof. 
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which remained at the time of the bankruptcy of Gilpin, 
and the debts due to the partnership, which ucre unre¬ 
ceived at the time of the bankruptcy, are still partnership 
property, and joint estate, and are applicable, as such, to 
the payment of the partnership debts. The assignees, on 
behalf of themselves, and the subsequent creditors, allege, 
that all the property and effects of the partnership, and the 
debts remaining due to Gilpin, became his separate estate, 
and were in the order and disposal of the bankrupt, and of 
which he was the visible owner, at tlie time of his bank¬ 
ruptcy ; and that all such property and debts became vested 
in them (the assignees) for the benelit of the general cre¬ 
ditors of the bankrupt. The question, therefore, for the 
opinion of the court is, whether the property and effects of 
the late partnership, and the debts due to Gilpin, on the 
partnership account, at the time of the expiration thereof, 
and at the time of the bankruptcy of Gilpin, or any, and 
what part or parts of such property, effects, and debts, 
were in the order and disposition of the bankrupt at the time 
of his bankruptcy, within the intent and meaning of the 
statute 21 James I. c. 19. s. 11. 

Campbell, for the assignees. Tlie whole of the estate, 
debts, and effects, joint and separate, passed to the assignees 
under the commission against Gilpin. [Best, J. Is it con¬ 
tended that Eiiderhfs moiety of the debts passed under the 
assignment r] . Certainly : it has been repeatedly decided 
that debts, as a general article of property, do pass. Debts 
are goods and chattels within the meaning of the bankrupt 
laws; and to such an extent has this principle been carried, 
that even the good-will of a newspaper, which is property 
wholly of an abstract nature, has been held to pass to as¬ 
signees. Assuming, therefore, for the present that there is 
no distinction between debts, and other property of a bank¬ 
rupt, this case fails within the operation of the2lJflc. 1. 
c. 19 . s. 11 . Gilpin became bankrupt in 1819, and was at 
that time in possession of the whole estate and effects, as 
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sole reputed owner. The world never heard of Enderbifs 1823. 
name as connected with the partnership. Enderby expressly 
renounced all management of, or control over the business, o^lpik 
and his connection with it was kept a profound secret to all 
the world. [Bayley, J. Was not the house publicly known 
under the firm of “ Gilpin and Co, ?**] It does not appear 
that it was. No other name appeared in the books than 
GiYpzVs, and therefore the case comes within the words of 
the statute. The mischief against which the statute was 
directed, was the obtaining a false credit, which the bank¬ 
rupt was clearly enabled to do by the exclusive possession 
and management of the joint property. In this case the 
Court are not called upon to go further than to decide, what 
is the effect of a bankruptcy taking place eighteen months 
after the expiration of a partnership, one partner being, 
during all that period, allowed to remain in the business, and 
carry it on as the only ostensible owner and proprietor. It 
lias been frequently determined that the title of a mortgagee 
shall not prevail against the claim of creditors, but it seems 
to have been doubted in the Court of Chancery whether 
Endcrby*s title differed from that of a mortgagee. The case 
of IVest V. Skip (a), however, is a strong authority to shew that 
Euderby’s moiety did pass to his assignees. In that case a 
partnership existed between Skip and two persons named 
Ralph and James Ilancood. DiflTercnccs having arisen, it 
was agreed that the partnership should be dissolved from a 
day certain, and that Ralph should pay Skip a sum of mo¬ 
ney. Ralph did not pay the money, but afterwards con¬ 
trived to get effects belonging to the partnership* secretly 
into his possession. This produced a commission of bank¬ 
rupt by the other creditors, and a bill in equity by the 
assignees, in which they contended that Skip had no property 
as against them. Skipj on his part, also filed a bill to have 
the partnership estate divided for the satisfaction of his 
claim. There was no consent on the part of Skip to Ralph's 
obtaining or keeping possession of the partnership property. 

(a) 1 Ves. 239. 
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Lord Hardmcke was of opinion that the case was not \yitli- 
in the statute, and said, ** what I found myself upon is, that 
by the enacting clause, to subject goods to the creditors of 
another person, those goods, at the time of the bankruptcy, 
should be left in the possession, order, and disposition of the 
bankrupt, so, that he might take upon himself to sell or 
dispose as owner; and there has been no case upon this act, 
nor ever will be, wherein a Court of law or equity will do 
so severe a thing as to subject the property of one to the 
debts of nnotlier, without proof of the coment of the real 
ownert to leave them in the power of the bankrupt, ( posses¬ 
sion only not being sufficient), or a laches in letting them re¬ 
main there, so as to give him a false credit” The words, 
** without proof of the consent of the real owner to leave 
them in the power of the bankrupt,” shew Lord Hardwicke^s 
opinion to have been that as one partner retires, and leaves 
his share of the partnership effects in the power of another, 
(which is precisely the present case) the whole must be con¬ 
sidered as being ** in the possession, order, and disposi¬ 
tion,” of the remaining partner, within the statute. The 
case Ex parte Flyn (a), is not an authority against this, 
because there the vendor was allowed to remain in possession 
merely as a factor, and on that ground it was held that the 
goods did not pass to the assignees. In Burford v. Dorn- 
mett(b), the partnership was denied, but Lord Alvanley 
there said, ** upon the claim of partnership set up by this 
plaintiff, I have great doubt whether, under the statute of 

t 

King James, this sort of partnership could be set up; 
whethe^ it is not the property of the bankrupt, in respect of 
the bankruptcy, upon the fact itself.” The case of Cald¬ 
well v. Gregory {c), decided in the'Exchequer Chamber, will 
no doubt be relied upon on the other side. That was 
an action of trover by the assignee of Hatfield, a bankrupt, 
against the defendant, who had been a sleeping partner with 
Hatfield, in a brick manufactory, his name being, at bis own 
request, concealed, and Hatfield appearing to the world as 
(a) 1 Atk. 183. (A) 4 Ves. 761. (c) I Price, 119. 



MICHAELMAS'TEllM, FOURTH OEO. IV. 

the sole owner, to recover the value of a quantity of bricks, 
the property of the partnership, sonic of which the defend¬ 
ant had carried off the premises after the act of bankruptcy, 
and others, after the commission sued out. At the trial the 
plaintiff had a verdict, subject to the opinion of the Court, 
and it was decided*, on argument, that the action could not 
be maintained. But, it may be observed in the first place, 
that great doubt was thrown upon that case by the l^ird 
Chancellor in Ex parte Duster (a), where he says, '* as to 
the first question, whether the assignees had a right to pos¬ 
sess the joint property of Duster and Molmej of which the 
latter only was the visible owner, it is the case, which of all 
others seems to come within the act (21 Jac. 1 . c. 19.); and 
I think I should have no difficulty in persuading tlie barons, 
who decided Caldwell v. Gregory, that the report which is 
given of the case, is, to say the least, not satisfactory.” In 
that case, however, it was not agreed, as it was in the pre¬ 
sent case, that the bankrupt should be the ostensible owner, 
and continue in the exclusive possession of all the remain¬ 
ing joint property ; but the agreement was, that there should 
be a division of the effects, which division there was not 
time to complete by the removal of the defendant’s share 
before they were seized under the commission. 

Parke, for the petitioner. ^Ir. Enderby's moiety of the 
property did not pass to the assignees of Gilpin. If the 
decision in Caldwell v. Gregory is over-ruled, very serious 
mischiefs will ensue. Supposing Enderhy to remain solvent, 
he will have to pay all the partnership debts, and will be 
debarred from receiving eny of the joint property. It is 
therefore reasonable that he should petition to have distinct 
accounts taken of the joint and separate funds. [Br/y/ey, J. 
That is, Enderhy prays that the joint funds may be applied 
exclusively to the payment of the joint creditors; that, the 
separate creditors oppose ; and, where a man appears as a 
sole and separate trader, I am at a loss to conceive why a 
(«) Itosc’s IJ.iiik. t’.i. '.'36. 
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distinction should be made between one class of creditors 
and another.] ^J’bis case depends tipon the construction of 
the statute of JameSf and the question is, whether property, 
found to have been originally partnership property, but con¬ 
tinuing after the expiration of the partnership, bi/ lapse of 
lime otili/f ami according to the original' agreement, in the 
hands of the ostensible partner, docs, or does not pass to 
his assignees. Jn Kirk/cj/ v. Hodgson {a), it was held, that 
the property did pass. lJut upon what ground f Kecaiisc it 
bad Fji'cu originally in the sole possession and ownership of 
die bankrupt. Here, the property was from the very first 
the joint properly of Kmlerbj/, and of Gilpin ; the case of 
Gabhi'dl V. Gregory therefore is precisely in point, and is a 
clear and express aiUliorily for saying that this case is not 
within the statute. A contrary tlecision will have the effect 
of putting an ciul to dormant partnerships altogether. '^J'lie 
slutiitc in question slept during a century without being 
acted upon. Its language does not admit of the most intel¬ 
ligible construction; the observations made upon it by 
Judges at diflferent periods shew that its policy is not free, 
from objection, and indeed, the greatest possible difference 
of opinion has existed bclsvecn .lodges as to its construction. 
It seems only calculated for a state of trade simple in the 
extreme, and tlie expediency of extending its operation, 
beyond the line which its words strictly warrant, seems very 
questionable. The legislature have shewn, that they think 
it ought not W extend to the .shipping interests, by enacting 
in the very last session of parliament (6), “ that the right or 
interest of an assignee or mortgagee of a ship, or a share 
therein, shall not be affected by any act or acts of bank- 
luptcy committed by the assignor or mortgagor, notwith¬ 
standing such assignor or mortgagor, at the time he shall 
become bankrupt, shall have in his possession, order, and 
disposition, and shall be the reputed owner of the said .ship 
or share thereof.^’ The operation of the statute, as respects 
the title which it gives to assignees, may be considered iu 
(tt) Ante, vol. ii. 848. (6) 4 Geo, 4. c. 41. 3.44. 
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four points of view. First, that mere possession will not 1823 . 
pass the property; second, that the statute cannot apply 
where the bankrupt has any real title or interest in the effects Gilpin. 
in his possession; third, that it applies only to cases where 
a false credit has been obtained; or, fourth, where the pos¬ 
session is with the consent of the true owner, and conse¬ 
quently that it docs not apply where the true owner has di¬ 
vested himself of power to retake possession. In none of 
these views will it be found that the statute applies to the 
present case. Fn support of the first proposition. Lord 
Shaftesbury v. Russell (a), Macc v. Ca(IeUijb)y and Ex parte 
Martin(c), may be cited. "J’hc second* is warranted by the 
opinion delivered by Lord Ilardwicke, mllyall v. Rowhs{(J), 
where his Lordship said, speaking of this statute, ** the 
legislature has explained its sense by putting the wonls true 
oti'Hcr in opposition to the words reputed oicncr and by 
that of Lord Kedcsdalc, in Joi/ v. Campbell{e), where he 
says, “ the statute has always been construed to mean pos¬ 
session of tlie proj:)crty of another with the consent of that 
other.” \_llesl, J. That was the common case of an exe¬ 
cutor.] And the statute cannot apply to executors, admi¬ 
nistrators, or trustees, Ix'causc they arc real, ns well as re¬ 
puted owners. [^Best, J. Or perhaps for a still stronger 
reason, because if it did, the business of hiinian life could 
not be carried on.] If the question be put iqroii the neces¬ 
sity of the case, that argument will equally apply to dor¬ 
mant partners. [^Ihiyleiy, J. Why so? Are they necessary? 

WhywMA'f a man hold out false colours to the world?] When¬ 
ever it shall become necessary the connection will be made 
known; it cannot then be hid, because the books will shew 
it. lliayley, J. The books would not shew it in the present 
case.] Ex parte Flyn(,f) is also an authonty directly in 
point. {liiiyley, J. Flyn never consented that Mathem 

(»/) 1 Vcs. .SIQ. S. C. 1 Atk. 176. 

1 Wils. 260. 

(e) 1 Sell. A' T.ef. Irisli C. C..‘J28. 
if) 1 Aik. 10>. 


(а) Ante, 81. 

(б) Cowp. 2:J2. 

(c) 2 Uosc’s Bank. Ca. 3 j1. 
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slioiild dispose of* liis share of the property ; here Fjiderhi/^ 
docs consent tliat Gilpin shall sell his (^Enderh^'a) share, as 
of and for hitnscif.] Collins v. Forbes (a) is another autho¬ 
rity in favour of the present argiiinent, and to the same 
point, '^riiese parties arc in fact tenants in common of the 
pro})city, and upon that principle the case is exempt from 
the operation of the statute. The third proposition, that 
the statute np[)Iies only to cases where a false credit is ob¬ 
tained, scarcely jeqnires any argnment or authority to sup- 
poit it. Jf a paity really has a right to possession, no false 
colours are held out, and no false credit is given or obtained. 
Here, Gilpin t as tenant in common with Kndcrhij, had a 
light of possession ; and whatever inconvenience may be ap¬ 
prehended from the possibility of a false and delusive credit, 
the Court will not break down a rtile of law so clear as that 
established by Culdicctl v. Grep^orij, a case decided after 
mature deliberation; nor will they step forward to act as 
legislators, by enlarging the operation of a statute, which 
the legislature themselves have so recently found it politic to 
narrow and restrain. J3ut, fourth, the statute does not 
apply where the true owner has divested himself of power 
to retake possession. For instance, it has been always held 
that it did not apply to ships at sea, because the purchaser 
lunnot take possession of property so circumstanced. Yet 
a merchant in Dublin, furnishing tackle or provisions on 
Cl edit, would believe the ship coming fiom an English port, 
to be the property of the person in whose possession he 
found her; so that mere ap|)arent credit to the world is not 
the true ground upon which this case ought to be decided. 
[ Htn/ici/, J. Not mere apparent credit; but apparent credit 
Talk the consent of the ouner, is.] This doctrine is fortified 
by the authority of fVest v. Slcip^b), in its result, for there 
Ford Ilardiuicke held, that the case was not strictly within 
the preamble of the clause, and ruled the same point him- 
:tll on another ground. Here the statute cannot apply, 
bc< ause it is not competent to one tenant in common to take 
(<«) ;»T. K.:]!(». (/.) t Vos. 
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possession of the common stock to the exclusion of another : 
all that tlie law allows him is, to take possession nhcu the 
goods are vacant. [Bayley, J. This is not a ease of negli¬ 
gence merely, hut of a person bargaining a priori that the 
world shall be imposed upon. A tenant in common has a 
light to exercise several acts of ownership. If this room 
Mere full of books belonging to two tenants in common, in 
whose possession would they be ?] He that had the key ol 
the door M'ould have the actual possession; both would ha\c 
a possession in law. \^Bayh'y, J. JJut either of them might 
break open the door, and remove the books; what then be¬ 
comes of the position that a tenant in> common has no right 
to take possession.?] One would have no right to turn the 
other out of possession, and that is all that is now contend¬ 
ed for. One partner must remain in possession for the pur¬ 
pose of winding up the partnership accounts. [/b</y/♦;//, .1. 
Why must he .?j That is the course invariably pursued, 
[/irm/i'y, J. Pci haps so; but it is merely an arrangement 
made between themselves, for their own mutual conveni¬ 
ence; the world is no paity to it.] 7’he case of CaldiceU 
V. Gregory is a direct authoiity in point, and if the de¬ 
cision there be law, it must govern this Court in its judg¬ 
ment. It only remains to add, lliat if debts arc to pass 
under this statute, it is ditlicult to say how' the dormant 
partner can save himself; for he has no means of gelliug 
possession of them. \_Bayhy,3, His course is very plain 
and simple. He has only to give notice to the debtors to 
pay them over to himself only.] • 

Campbell, in reply. The four propositions advanced on 
the other skle, abstractedly considered, cannot be disputed ; 
but the corollary from the second, and the cunckisioii drawn 
from them all, must certainly be denied. It is granted, iirst, 
that mere possession will not pass the property; as, if a man 
takes ready-furnished lodgings, and bcc.omes a bankrupt, the 
furniture will not pass to his assignees. Put that is not the 
present case. It is also admitted, that if the bankrupt he 
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at once the apparent, and the true owner, the goods are not 
liable; but, the question here is, what is to become of 
Underbyi’s moiety ? Enderby is clearly the true owner of a 
moiety, but who is the apparent owner ? Gilpin ; and as 
such, he was in possession of goods of which he was 
not the true owner, with the consent of the true owner. 
The third proposition requires no argument on one side or 
the other, but as the possession here was colorable, and as 
it was calculated to procure a false credit to the bankrupt, 
the case upon that principle is within the statute. As to the 
fourth point, Enderby had not divested himself of all power 
to retake possession ; ho might have filed a bill in equity, or 
have done various other acts, to reduce his moiety into his 
own possession; instead of this, he chuses to lye by, and 
permit Gilpin to rctuia the possesi^oii, and act as sole osten¬ 
sible owner of the whole property. Upon every point raised 
therefore, this case is within the operation of the statute. 

The following certificate was afterwards sent to his Honor 
the Vice-Chancellor:— 

This case has been argued before us, and we arc of opi¬ 
nion that the property and effects of the late partnership, 
and the debts due to the said William Gilpin, on the paii ■ 
iiership account, at the time of tlic expiration thereof, and 
at the time of the bankruptcy of the sahl William Gilpin, 
were iu the order and disposition of the bankrupt at the time 
of the bankruptcy, within the intent and meaning of the 
21st Jame% 1. 

J. JIayley. 

G. S. IIoLUOYD. 
W. 1). Best. 
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1823. 

Thomas and Another, Assignees of Hobbon, a Bank¬ 

rupt, V. ITcathorne. 

Assumpsit for 1000/., had and received by the tie- To 
fondant to the use of the bankrupt, with the other money 
counts. In the first sett of counts the promise was alleged biHtUHpt* it*i 
to have been made to the bankrupt; and, in the second, to ^ 

the plaintilfs, as his assignees. Pleas, iirst, nun assumpsit; tii tuwi.i.it 
second, that on an account stated between the bankrupt and 
the defendant, before the baukruptcy, the defendant was 

* liiici aoli tiir 

found to be indebted to the bankrupt “ in the sum of 400/.;” banknsjtt li-- 
that the bankrupt drew n bill of excluiMge upon the dc- iiij»u y, in* 
fondant “ for the said sum of 400/.,” payable to hmi or his 
order, whicli llio defendant aceeoled, and rctinncd to the l><' k» 

!);inkuij)t in 

bankrupt; “ whereby tlie defendant beeaine, d was and the .suiii m' 
slii! is liable to pay the said sum of 100/. to the b:aikrt!pt nlufkiHpuli. './ 
or his order, or to Ids assignees or their order.” Ucpllcation ‘‘ *’*'* 
to the first plea, a similiter ; and to the second, that before tlefi luhmt tin 

I 1 I * • • 1 1 -11 I 1 

tlie bankruptcy tlic said bill became due, and was prcseiiteu „i- p,iv 

to the defendant for payment, but that he refused to pay '.*'** *" 

the same to the bankrupt, and still refuses to pav the same 

. ..... , * a-.il an'i ptfil, 

to the plaintiffs as bis assignees. General demurrer to the mui u-tuimit 
second replieulion, and joinder in demurrer, vhrl vhV'i'h ^ 

fosiihiut. Ill - 
caiiii- Ji’.n! was 

Cimipfjvlf, in support of the demurrer. Tlie que.stion is, ami still is li- 
wlielhcr the tlefeiiihint’s special plea is an answer to the gVuj mu, '''tr¬ 
action; and, upon tlie authority of Kcarslake v. l\hrj^nn ia\ 
it seems to he so. [liai/Iej/, S. In this case the plaintilfs oohr, or to 
claim a dilloieiit sum of iiioiicy from that stated in the plea. «r ilu Lr''()i*an ; 
The declaiation contains eight counts, in each of which a 
sum of 1000/. is demanded. The plea secr.'i to be pleaded 
generally to the whole, and alleges that tlie defendant was cimu> dm-, ami 
indebted to the bankrupt “ in the sum of 400/.but it docs n,'’:u!dlih,M-d 

, , piivmriit liv, 

(a) 5'1.K. 513. dot'cmlaiit, 

who atill ic- 

fvisos to pay the same to the assijim’es*.—11014, on general dcimincr, that the dc- 
Icudtuil'i} plea wab no answer to the action. 
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not go on to say, “ and no more.” In this respect the pre¬ 
sent case essentially differs from that of Kearslake v. Mor¬ 
gan.'] That objection might be of weight if the demurrer 
were special, but the defendant has demurred generally. 
The import of the plea clearly is, that 400/. and no more 
was the balance due between the parlies, and that may rea¬ 
sonably be inferred from its language. If so, the plea is 
sufficiently certain to support a general demurrer; for which 
certainty to a general intent only is required. In liichard- 
son V. Rickman {a), cited in Kearslake v. Morgan (Jb)^ which 
was an action for goods sold and delivered in the common 
form, the defendant, after the general issue, pleaded a plea 
similar to the present, so much alike indeed that one ap¬ 
pears to have been copied from the other. To that plea 
the plaintiff demurred generally, and judgment was given 
for the defendant. [6c/y/cy, J. Was that plea pleaded to 
the whole declaration ?] That does not appear by the report; 
but from the statement of the case it would certainly be 
presumed that it was. There is nothing to shew that it was 
pleaded specifically to any one count. [Ruy/ey, J. I think 
it is most probable that it was pleaded to a part of the de¬ 
claration only, and if so, it will not apply to this case,] 
X’or all that appears, this bill may have been ncgociated 
cither by the bankrupt or his assignees. The probability i-', 
that it has been ncgociated, and that it is now outstanding 
ill the hands of some third person. If that is the case, the 
ilelivery of the bill becomes equivalent to payment; Louvierc 
V. Lanbrdy (c), where it is said, vvhen a merchant draws 
a bill upon his correspondent, who accepts it, this is pay¬ 
ment ; for it makes him debtor to another person, who may 
bring his action.” Tlie fact, however, is exclusively within 
the knowledge of the plaintiffs, but they do not chusc to 
state whether the bill has been ncgociated or not. The fair 
inference arising from their silence upon the point is, that 
the bill has passed into the hands of a third person, ainl 
then, if this demurrer is not allowed, great hardship will be 
('0 li. K. P.Iie. 1(3 O\o, J. (/-) J T. K. ilj. (c) in .My.l. 
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imposed upon the defendant; for he 'will then be rendered 
liable for the amount of the bill twice over, first to the 
assignees of the bankrupt, and next to the holder. 

iiEAYIlUKNB. 

Tindaly contrii, was stopt by the Court. 

Bay LEV, J.—I am of opinion that the plaintiff is enti¬ 
tled to judgment. It is perfectly clear, that if a defendant 
pleads as an answer to the whole declaration that which is 
in fact an answer only to a part, his plea is bad(«). Now 
this plea is pleaded as an answer to the whole declaration, 
which contains eight counts, and in each the plaintiffs allege 
that the defendant is indebted to them in the sum of 1000/. 

TJie defendant says in answer, that after the making of the 
said several prumisesy &c. there was an account stated be¬ 
tween him and the bankruj)t, on which account he was 
found to be in arrear and indebted to the bankrupt in the 
sum of 400/.; not saying 400/. and no more ; and that for 
that sum he accepted the bankrupt’s bill, and returned it to 
him. He docs not therefore allege that he was not found 
to be indebted to the bankrupt to a larger rinoui^t than 
400/. Now a payment of 400/. cannot by law be pleaded 
ns a satisfaction for a claim of 1000/., and consequently 
tile payment of the bill, admitting it to have been paid, is 
no discharge beyond that amount. Upon the ground there¬ 
fore that the plea purports to be an answer to the whole 
declaration, and is in fact an answer to a part only, it cannot 
be supported, and the plaintiffs arc entitled to judgnlent. 

HolroyDjJ.—C onsistently with the allegation in this 
plea it may be true that 400/. was due, and that the parties 
hud not gone on fur enough in the account to ascertain how 
pmeh more was due. It may therefore be equally true that 
JOOO/. was ultimately found to be due. Nothing beyond 
this can be inferred from the plea, because it does not deny 
that more than 400/. was due. Then, as the declaration 
00 Vide Earl Si, Gamuin’s v. lyillun, aalr, Hi. 
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1823. avers 1000/. to be due, and the plea does not traverse that 
averment, we must presume tlie larger sum to be really due. 
i,. You cannot plead payment of a smaller sum in discharge 
IIbatuorne. of j| larger, and therefore the acceptance of a bill of ex- 
„ change for 400/. is no discharge of a debt of 1000/. 

Best, J., concurred. 

Judgment for the pluintiifs on demuricr. 


Britten and Another v. W. Werc. 


A, after ilraw* 
iiig a bill of 
txdmiisu on 
li. wliicli w:i< 
arcoptnl l)y 
tin; l-.Utcr, in- 
do fhcd it to C. 
•who rc-in- 
doi'bcd it to A. 
in piirsnaiicu 
of an agri'c- 
tnciit (wilboiit 
cuiisidcriiliiMi) 
that ho shonkl 
do so, us se¬ 
curity for the 
payment of it 
by the ac* 
ceptor, and 
for the pur¬ 
pose of ICII- 
dering the hill 
more negoti¬ 
able. On de¬ 
murrer to a 
declaration 
against C. 
upon the bill, 
in the usual 
form, alleging 
the special cir¬ 
cumstances 
under wliich 
the defendant 
became in¬ 
dorser 
Held, first, 
that the action 


TTiIE plaintiffs declared upon a,bill of exchange drawn by 
themselves upon, and acccpU.d by one Ft'aiicis iVehb, payable: 
to the plaintilTs, or their oitlcr, indorsed by them to the d- • 
fendant, and afterwards rc-indoi\scd by llio defendant to the 
plaintiffs. The lir|l count was upon the bill, in the usual 
form, but conttiining an allegation that at the lime when 
the bill was drawn and indorsed by the phiinlith), it was 
agreed between them and tlie defendant, that the latter should 
put his name upon it, merely as a security fur the ptiyment 
of it by the acceptor; that no consideration pa.sscd to the 
defendant for his indorsement, but that it was done only for 
the pur])Osc of rendering the bill more negotiable. 'J’licrc was 
a second coui;t upon the bill simply and the money counts. 
Demurrer to the declaration, and joinder in demurrer. 

I 

Abrahamj in support of the demurrer, was stopt by the 
Court. 

Tindalf contriA. The plaintitfs may, perhaps, have re¬ 
sorted to a clumsy method of obtaining the security of a 
third person for the payment of the bill, but if tlie decla¬ 
ration had been framed wholly in the common form, it 


could uut be maiiilaiticil un the bill, uud sccoud, that the agreement to indorse was 
void for want of cousideiatiuu. 
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would not have been sustainable. The allegation, however, 
which is introduced into it, brings the case within the prin¬ 
ciple adverted to by Lord Kenyotif C. J. in Bishop v. Hay¬ 
ward (a). That was an action upon ** a promissory note, 
made by one Collins, payable to the plaintilF or order, 

Ik 

and afterwards indorsed by him to the defendant, who 
afterwards re-indorscd it to the defendant again,” The de¬ 
claration was in the common form, and it was held, that 
it could not be supported, because it would introduce a 
circuity of action, winch the law did not permit. But Lord 
Kenyon, in his judgment, says this, ** 1 admit that a case 
might happen in which the plaintiff might have staled that 
he was siibstantiaily entitled to recover on this note, e. g. 
that his own name was originally used for form only, and 
that it was under.iiood by*aU the parties to the instrnincnt, 
that the note, though noiniuaily made payable to the plain¬ 
tiff, was substanliaiiy to be paid to the defendant , but if 
such were the castg tlie note sliould have been declared on 
according to its legal import.” Now tlie allegation intro¬ 
duced in the first count here, seems to be substantially 
within the rule thus laid down, and is therefore sufficient to 
support the declaration, inasinucli as it obviates the diliicully 
wliich would otherwise occur, of a circuity of action. 



Bkitten 

r. 

W LUB. 


AunoTT, C. J.—The defendant is clearly entitled to 
judgment. If we are to consider this as a declaration upon 
a bill of exchange, according to the usage and custom of 
merchants, it is quite plain that the plaintiffs cannot fecover 
upon it, for the reason conceded in argument. If we arc 
to regard it as founded upon a special contract, it is equally 
insupportable, because it shews no consideration for the 
defendant’s indorsement; and therefore tliC plaintiffs would 
have had no cause of action if the defendant had refused to 
indorse. The declaration is consequently bad in both points 
of view(6). 

(ft) -t T. K. -170, See 1 H. Bl. 10. SitumU rs v. Wuk(fivli\, \ B. & 

!i09. Bull. N. J*. Ca. tciuji. Jciiiiitigs liiyuolJs, li \i. 

Ibirdw. iiii, ,V B. 11. ,\iid HussiU v. il/fst/i'/ 

f.b') Sue huiii y.ll'aiiUnf^EAbt, Id, ^11, 
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CASKS IN THE king’s BENCH, 

Bayi.ey, J.—The custom of merchants is the real foun¬ 
dation of this action; but in this declaration tiic plaintiffs 
allege both that they did and tliat they did not appoint the 
money to be paid to the defendant, which they cannot do in 
one and the same action. As to tlie special contract, there 
is no consideration upon which to found it, and thcretore it 
cannot be supported. 

IIoLiioy n, J.—^Thc plaintiffs have no cause of action on 
cither ground. Their own allegation shews that there was no 
consideration for the defendant’s indorsement; and the action 
on the bill in its present shape cannot be maintained. 

Judgment for the defendant (ti). 

(«) Jifsty J. WHS ab:^ent. 


Cash and Another, Assignees of Packwood, a 
Bankrupt, i'. Youifo, CJcnt. 

Trover for a carpet. Pica, Not Guilty, and issin^ 
thereon. At the trial, before Abbott, C. .f., at the London 
adjourned Sittings, after last 'Trinihj Term, after the usual 
proof of the proceedings under the commission, and of a 
demand and refusal, the following facts appeared. The 
bankrupt carried on business as a carpet manufacturer, with¬ 
out the limits of the city of London, lie committed an act 
of bankruptcy on the lotli of December, 1822, and the 
commission against him was sued out on the 9th Januan/, 
1823. In the interval between those two days, the wife of 
the defendant purchased the carpet of the bankrupt, in his 
shop, in the ordinary course of dealing; a price was fixed 
upon at the time; the carpet and an invoice w'ere sent home 
to the defendant’s house the same evening, and on the en¬ 
suing day the money was paid to the bankrupt. The dc- 
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fcndant was furniuhing a house, and really wanted the carpet 
for his own use; he had no knowledge of the bankrupt 
having committed an act of bankruptcy. The learned Judge 
left the case to the Jury upon the bona fidcs of the trans< 
action, and they being of opinion that the goods w'cre pur¬ 
chased in the usual course of trade, and paid for, before the 
commission issued, bona fide, and without any knowledge 
of the act of bankruptcy, the defendant, under his direction, 
had a verdict, with leave for the plaintiffs to move to enter 
a verdict for 3l. 1 Is. Qd. 


063 

1823. 

Cash 

V. 

Young. 


Tindtd, in Michaelmas Term last, moved accordingly, 
and obtained a rule nisi j against which * 

Campbell, now shewedi cause. The assignees cannot 
maintain this action, either upon the facts, or the law. 'I'hc 
Jury have found all the facts in favor of the dekndnnt, and 
the statute 1 Jac. I. c. 15, W'hen construed with reference to 
those facts, will be found equally in his favor. To hold that 
this dcfentlant is liable, would be a most alarming proposi¬ 
tion ; for after such a decision, no person out of the city of 
iMiidon could purchase goods in a retail shop and pay for 
them with safety. The principle would extend to the most 
trifling article, an apple, or an orange; the eating of which 
would be a conversion, and the purchaser might afterwards 
be harassed by an action at the suit of the assignees of the 
seller for the price, though he had in the first instance paid 
it down upon the counter. This is an argument^ ad ab- 
siirdum, but it shews the inconvenience and injustice to 
which such a decision would lead. This is an equitable sta- 
liile; it was passed for the relief of creditors, and it ought 
to be construed most liberally in their favor. Now it is 
plain from the language of the act, that a knowledge of the 
seller’s bankruptcy is necessary to render the buyer liable to 
the assignees ; in that case the ass gnees could not maintain 
an action for goods sold and delivered, upon the contract, 
and tiuy cannot change the foiin of action. [finj/Zcy, .1. ft 
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was held by Lord Kenyon, in Smith v. Hodgson (a), that 
where the assignees could not maintain assumpsit upon the 
contract, they might disaffirm the contract and bring trover.] 
'I'he object of the legislature was to put the assignees in the 
same condition as they would have been in if they had been 
paid for the goods. If this action can lie, the defendant 
is “endangered” within the very letter of the 14th section. 
He must pay the money twice over, and is wholly without 
remedy when he has done so. [Abbott, C. J. Docs not 
that clause apj)ly to sales before the act of bankruptcy, and 
payments after it ? Here both the sale and the payment 
took place after the act of bankruptcy.] The words of the 
act will not justify any such distinction; the terms arc 
“ debtor” and “debt;” the defendant was a “debtor” of 
the bankrupt; he had made payment of a “ debt” to him, 
and be made it “ bona lide” and “ before he knew” tlmt he 
w’as a bankrupt, lie is tliercfore “ endangered” by this 
action, an<l consequently is within the protecting clause, 
both by the letter and tlie spirit of it. [Uaylcy, J. Can he 
be said to be without remedy ? He may maintain money had 
had and rexcived against the bankrupt; he has sold the de¬ 
fendant goods as his ov.n, which in law w'cre not his own; 
then the consideration wholly fails, and his certificate would 
not be a bar to an action against him for the price.] Under 
the 4y Cco. 3. c. 121. the certificate would bur such an 
action. [1iayIcy,J» If the assignees had affirmed the con¬ 
tract, and brought an action for goods sold and delivered, 
then payment to the bankrupt would have been a good an¬ 
swer; upon the same principle payment to the assignees 
in an action of trover, would support a subsequent claim 
fur money had and received against the bankrupt.] No 
case can be found in which the certificate has not been 
held a bar to such an action, [liayley, J. I think several 
such cases may be found. The effect of the cases I 
allude to is, that the commission relates back to the act 
of bankruptcy, and that only those debts which were in- 

(«) 4T. U. 2 n. 
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currccl previous to the act of bankruptcy are barred by the 
certificate.] The plain intent and effect of the statute is, 
that a bonfl fide payment prevents the assignees from dis* 
puting the sale; they must affirm the contract, because the 
law affirms it. [Abbott j C. J. I think that is not precisely 
the effect of thtf statute, and that the present argument 
assumes too much. Tlic preceding section, 13, gives the 
commissioners absolute power “ to grant and assign, or 
otherwise to order or dispose all or any of the debts due, or 
to be due, to or for the benefit of the bankrupt, by what per¬ 
son or persons soever ; the 14th section is a mere proviso.J 
The act must be construed liberally, so as to render it an 
effectual guard against evils ; the situation of the present 
ilcfondant is an evil, from which the act ought to relieve 
him; if it cannot do that/ it ceases to be what the legisla¬ 
ture named it, a remedial act, [Abbott, C. J. Suppose the 
defendant liad not paid for the goods; could the assignees 
have maintained assumpsit for the price? They might ailirni 
the contract for themselves; but could they have sued as on a 
contract made by the bankrupt ?] Undoubtedly tluw could. 
'Phe act of bankruptcy would have been no defence to such 
an action ; the whole object of the statute is to prevent the 
ahsiguecs from disputing the contracts made by the bankrupt. 
To that point fVillchisv. Cuscj/[(i) is an aiithorilv. [/h/y- 
fci/, J. That case goes only the length of establishing that the 
acceptance of a bill for the amomit of a debt is equivalent 
to payment.] It is an authority for saying tliat the act w'as 
intended to protect bona fide payments made to bankrupts, 
and that it is to be construed liberally with that view. The 
case of King v. Leith (ft) is distinguishable from the present. 
There the defendant had notice of the bankrupt’s going to 
prison, which was an inchoate act of bankruptcy, and on 
that ground only the action was held maintainable. Cole v. 
liobins (c), however, is an authority directly in point, and 
fully supports the present arugment. If the present action 
is maintainable, the decision of Lord TAlenborough in that 
(«) 7 T. It. 711. {J}) T. R. 1 n. (0 SCanipb. 115S. 
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case (which the parties acquiesced in) must be over-ruled. 
It has never yet been impugned, and the Court will be 
warranted tlierefore iii acting upon it, and in holding tliat 
the present rule ought to be discharged. 

Tindal, contr^. Tliis action is maintoinablc. Such a 
construction of the act may be productive of hardship in this 
particular instance; but the real bearing of the law must 
nevertheless be preserved. It is quite clear that by relation 
back the assignment operates from the period of the very 
first act of bankruptcy, and that the whole of the bankrupt’s 
property, of what kind soever, is from that moment vested 
in the assignees. The 5G Geo. 3. c. 137> has introduced 
some qualifications into this part of the law, but the present 
case is not to be found among them. [Bayle^,5. If the 
creditors forbear for some time to sue out a commission, 
may not the trader, during that interval, be considered as 
the agent of the assignees ?] That must depend altogether 
upon the construction of the statutes; but certainly he 
would not be so considered, unless tlie interval between 
the act of bankruptcy and the commission were unusually 
and improperly protracted, {llolroyd, J. The length of 
the interval can hardly affect the question; for, how is it 
possible to draw the line?] An act of bankruptcy having 
been committed, these goods were the property of the 
plaintiffs the before sale to the defendant. The 19 Geo. 2. 
c. 32. s. I, which provides that money bon^ fide received 
from a bankrupt, before notice of his insolvency, shall 
not be recoverable by his assignees, docs not apply to 
the present case, nor has it been contended that it can; 
the question therefore rests exclusively upon the 1 Jac. i. 
c. 15. Now, reading the 13th and 14th sections as they 
ought to be read, together, the defendant will appear wholly 
without the protection of the latter, because he was not “ a 
debtor to the bankrupt” when he paid this money, but to 
his assignees, in whom the property in the goods had then 
vested. [ J. Was he not quodaniinodo a debtor to 
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Uie bankrupt? Might not the bankrupt himself have 
sued him for the money until the commission issued? 'J'he 
case of Foster v. A Hanson {a) seems to decide that he miglit.] 
In that case no commission ever issued, which makes it 
mainly distinguishable from the present. Tile words “ debtor 
to the bankrupt” must mean, properly, and de facto, his 
debtor. The 14th section is a mere proviso, referrible to, 
and dependent upon, the preceding clause, the object of 
which evidently is to give the assignees ail the assets, of 
every kind, tliat are, or may become, owing to tlie bank¬ 
rupt ; and in that number surely debts contracted before he 
became u bankrupt must be included. [Baijlcy, J. 'J'hose 
contracted after certainly are; Foxcroft v. Devomlnre {b ); 
the words are '‘due, or to be due;” which would cleaily 
transfer all future property^and debts. Abbott, C. J. Sup¬ 
pose the case of a promissory note given to the bankrupt 
before the commission sued out; could the assignet $ declare 
upon that as upon a note made payable to themselves ?] It 
should seem that they could not. [Bayley, 5. Why not? 
According to the present argument that would be the legal 
operation of the note, lly operation of law surely they 
might sue upon it as payable to themselves. The right to 
indorse would cleaily be in them, and therefore the property 
in the note would be vested in them.] This statute was 
intended to protect certain payments made to bankrupts; 
h\.\ipayments, in the strict sense of the w'ord only. Money 
payments are protected, but not payments for goods; at 
least not the bankrupt’s goods. If the goods are returned 
to the bankrupt, still the party is liable to the assignees for 
the price. This is a necessary inference from the 56 Geo. 3. 
c. 137. s. 1, which recites the protecting clause of the 
1 Jac. 1. c. 15, and provides that persons shall not be "err<. 
dangcred” by the delivery of goods to bankrupts bon^ fidcy 
and before notice of their bankruptcy. Here the assignees 
claim only their own property in specie. ITie 14th, or pro¬ 
tecting clause of the 21 Jac. 1. c. 19* is equally decisive 

(«) 2 T. R. 475). (6) « Bnvr. 931. 

VOL. 11 f. 
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on this point. It says no purchaser for good and valu¬ 
able consideration shall be impeached,” &c. unless the com¬ 
mission be sued out within five years after the bankruptcy. 
That term “ purchaser” must apply to personal as well as 
real property. [ Bayleyf J. It might be a very serious im¬ 
peachment to a purchaser to take the goods from him, even 
though you repaid him the price he had given for them.] 
The comprehensive language of the21 Juc. 1. c. 19; sec¬ 
tion of which enables the commissioners, after tender of 
the price, to sell all “ lands, tenements, hereditaments, goods 
and chattels, and other estates,” granted to any person by a 
bankrupt, was thought to bear too hard; and therefore the 
4t) Geo, 3. c. 135. was passed, which protected all convey¬ 
ances by, all payments to, and all contracts with, a bank¬ 
rupt, made two months before,the date of the commission. 
[BayleyfS. Suppose a trader possessed of 10,000/. stock ; 
he commits a secret act of bankruptcy to>day, and sells the 
stock to me to-morrow ; the commission issues against him 
this day month; can his assignees disaffirm the sale and 
claim the stock, in specie, from me Such a case would 
be within the exemption in favor of the city of London, but 
otherwise it would appear that they could. No payment 
made by the defendant to the bankrupt can bind the assig¬ 
nees, or diminish their rights; the bankrupt, in a case like 
the present, is by operation of law a wrong-doer, and not 
the agent of the assignees. Copland v. Stein (a). [Bay- 
ley, J. The ground of that decision was that the money was 
an advance, not a payment^ That indeed was one ground, 
but there were others. The reasonings of the judges tliere 
is very important, and applicable to the present case, liord 
Kenyon says, *'the argument "of the defendants goes the 
length of asserting that, if a bankrupt, after a secret act of 
bankruptcy, sell or mortgage his estate, such sale or mort¬ 
gage would be valid. It is true that if no commission be 
taken out for five years after the act of bankruptcy commit¬ 
ted, such sale would be good: there is a statute limitation 

(«) 8 T. R. 199. 
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in such a case; but in no other case can such a sale be pro¬ 
tected. In the present case the goods were delivered in 
October, 1796 , but nowit appears that the bankrupt, by 
having committed a secret act of bankruptcy two months 
before, was incapacitated from disposing of these goods to 
tlie prejudice of.his creditors at large: this is a hard case 
on the part of the defendants, but we are compelled to 
decide against them by positive law, and can only say. ita 
lex scripta est. Again, it is said by Grose, J., ** in tiiis 
case some propositions are clear; the goods, when they came 
into die hands of the defendants, belonged to the assignees; 
they were delivered to them to be sold on the bankrupt s 
account, without the authority of the as^gnees; in the hands 
of the defendants they were still the goods of the assignees, 
unless there be any law alter the property.” These ob¬ 
servations apply directly to the present case, and appear to 
be decisive. Lawrence, J. also adds, ** It has been de¬ 
cided in a variety of cases that the legal effect of an act 
of bankruptcy is to enable the assignees, when a commis¬ 
sion is sued out, to rescind all the contracts made by the 
bankrupt after the act of bankruptcy committed; and that 
relation takes place in all cases except the three .vhich have 
been alluded to in ai^ument, and which are excepted by the 
different statutes.” \Bayley, J. The Court w'ere of opinion 
that that case was not within the exception of the 1 Jac, 1 • 
c. 15; the question now is, whether this case is or is not 
within that exception.] There are other cases which shew 
that it is not. Hirst v. Gwymp (a) is not distingqisliable 
from the present; there indeed there was no actual payment 
made, but that is an immaterial circumstance, as appears 
from Lord Ellenhorough*a reasoning upon the subject. If 
once there is an inchoate right of action in the assignees, it 
cannot be defeated by a subsequent payment to the bank¬ 
rupt. [Bayley,J. But their right of action is only inchoate 
until the commission issues.] It must be admitted that 
Coles V. Robins (6) is a strong case in favour of the de- 

fa) « Stalk. 506. (<») 3 Carapb. 183. 
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fendant; but it would have been a case of extreme hardship 
if decided the other way; there the delivery of the goods to 
the defendant was good, because it was previous to the 
bankrupt’s going to prison. But the sale by 

the defeiidunt was while the bankrupt was in prison, and 
was made without legal authority: the goods were then the 
property of the assignees.] With respect to the defendant’s 
not having notice of the act of bankruptcy, it should 
seem from Kitig v. Leithifl) that that circumstance is imma¬ 
terial j the strong and broad argument is, that the property 
had vested in the assignees before it was sold to the de¬ 
fendant, and therefore that no act of payment, W'ith whatever 
good faith it v\as made, could divest them of their right to 
recover it. 

Abbott, C. J.—This is certainly a question of very 
Serious and extensive importance, and one which in some 
rcsj)ects appears not to be governed by any of the decisions 
upon the bankrupt laws. Thus far, however, there are 
cases bearing upon it; that it seems to have been the com¬ 
mon and universal understanding of Judges, timt goods 
bought and paid for, bona fide, after a secret act of bank¬ 
ruptcy, are not the property of the assignees. The 14th 
section of the 1 Jac, 1. c. 15, provides, “ that no debtor of 
the bankrupt be hereby endangeicd for the payment of his 
or her debt truly and bona fide to any such bankrupt, before 
such time as Ire siiall understand or know that he is become 
a bankrupt.” Construing these words according to the rules 
of plain sense and common parlance, I think it clear that 
they are not confined exclusively to debts contracted i^bre 
an act of bankruptcy committed! It is said, and veryjustly, 
that this clause must be construed with reference to that 
which immediately precedes it; and looking at both toge¬ 
ther, 1 am of opinion that the defendant, .when he paid this 
money, was a debtor to the bankrupt” within the meaning 
of the statute. If a commission had never issued, the banke 

(rt) « T. R. J41. 
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rupt certainly might have sued the defendant for the money 
as a debt; nay, he might have sued him the very next day 
after the goods were delivered; he had from the moment of 
the sale a perfect right of action against the defendant, and 
therefore it is iinjpossible to say that the defendant was not 
his debtor. It is our duty to construe this act of parliament 
liberally and remcdially for the public at large, which I 
think wc should not be doing, if we were to hold this action 
maintainable. This act does not now apply to sales made 
within the city of London ; but 1 cannot sec any distinction 
between the present transaction and the case of a sale, where 
the money is paid down, iiistanter, upon the counter. I was 
at one period somewhat impressed by the argument respect¬ 
ing the 21 Jac. 1. c. 19 . s. 14. In one sense that clause 
may undoubterlly apply to personal as well as real property; 
but “ goods and chattels’^ in the preceding clause are men¬ 
tioned ill conjunction with “ lands, tenements, and heredi¬ 
taments,’* on the one side, and other estate” on the other; 
and this in a statute which speaks of money lent upon lauds, 
to be repaid at a future day. I cannot say, therefore, that the 
act applies to personal property in the general sense of the 
word; on the contrary, it seems to me that the words 
** goods and chattels, or other estate,” must mean, not 
moveable chattels, but terms of years; any interest in real 
estate less than the fee. Our decision to-day, therefore, 
will not, in my judgment, at all invalidate or contravene the 
provisions of the 21 Jac. 1. c. 19. Upon the whole, 1 am 
of opinion that by the true construction of the I Jac. ]• 
c. 15, this action is not maintainable; I am warranted in 
that construction by the case of Coles v. Robins, and I 
think such a construction is the most wholesome, and most 
conducive to the public interests that can be adopted. The 
rule, therefore, for entering a verdict for the plaintiffs must 
bp discharged. 
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Bayi.ey, J.—I am of opinion that the payment made 
to the bankiupt in this case is protected by the statute. 
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and (hat the assignees cannot maintain trover for the goods, 
without first tendering the price to the defendant. Gei 
nerally speaking, all the property qf the bankrupt be¬ 
comes vested in the assignees from the date of the act of 
bankruptcy, and they are empowered to disaffirm every con¬ 
tract made by him after that date. But there are some 
exceptions to this general rttle, and 1 think the present case is 
one. If it were not so, great injustice would follow. There 
must always be some interval between an act of bankruptcy 
and a commission; in that interval the trader, having com¬ 
mitted a secret act of bankruptcy, may go on dealing, selling 
goods to his customers to a large amount, and receiving the 
money for them. If, in such cases, the assignees could 
come in and claim the goods without repaying the value of 
them, the grossest injustice and hardship would be the re¬ 
sult. Nor can any mischief ensue from a different construc¬ 
tion. It is only a sale in market overt, or in some of tlic 
ordinary and open courses of buying and selling, that is 
meant to be protected. Vigilantibus, non dormientibus, 
jura subserviuut. It is the interest, and should be made 
the duty of creditors to be prompt in suing out the commis¬ 
sion ; but if the law were to allow them to disaffirm such 
coutmets as the present, it would be their interest to pro¬ 
tract the commission as long as possible, and mark how 
mischievous to the world would be the situation of the trader 
in the interval. lie would continue the visible owner of his 
stock and effects; he would be allowed by his creditors, and 
believed by the rest of mankind, to appear as such; he 
might sell goods, and receive the money for them; he might 
even sue the purchasers if they did not pay the price, and it 
would be no defence to them to set up his act of bank¬ 
ruptcy, unless the commission had actually issued. Surely 
then the vendee in such a case is, quodammodo at least, a 
debtor to the bankrupt; he is liable to be arrested at his 
suit; the bankrupt has all the ordinary legal remedies against 
him, at least then he ought to be protected by the statute, 
for the reasons already given by my Lord Chief Justice 
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1 am of opinion that the protecting clause applies to debts 
contracted after, as well as before, the act of bankruptcy. 
The question then really comes to this. Was the defendant 
a debtor to the bankrupt, and is he endangered ? lie cer* 
tainly was his debtor, because he might have been sued by 
him; he as certai’uly is endangered, because if the present 
action succeeds, he must lose both his goods and his money. 
If die assignees had tendered the price of the goods, a dif¬ 
ferent question would have arisen; that, however, they have 
not done, and we are only called upon to decide whether 
they are entitled to recover both the goods and their value, 
which I am clearly of opinion they are not. The cases 
which have been cited for the plaiiitilts, may be briefly an¬ 
swered thus : In Hirst v. Gwynap, the goods had not been 
paid for; in Copland \< SteiUf the defendants were not 
debtors to the bankrupt, the transaction was a mere loan; 
and in King v. Leith, the defendant had notice ol the act of 
bankruptcy: these, therefore, are all essentially distinct from 
the present case. If then there is no case to be found 
strictly in favor of the plaintiffs, we must act upon that 
which does appear directly in point for the defendant. Such 
a case w'e are referred to in Coles v. Robins-, it is an autho¬ 
rity which commands great attention and respect; it remains 
undisputed and unimpeaclicd, and I confess It appears to 
me to have been decided upon sound, legal, and right prin¬ 
ciples. 1 am therefore of opinion that this action cannot be 
maintained, and that the verdict found foi* the defendant 
ought not to be disturbed. , 
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Holroyd, J.—I am entirely of the same opinion. Tlie 
defendant has the strongest possible claim to the protection 
of the law, because in paying for these goods he has merely 
obeyed the law, and done that which the law would have 
compelled him to do. The same principle has been acted 
upon with reference to another statute, in the case of Ashkij 
V, Ketlifl), where it is said, “ Upon inoliou for a new trial, 

(«) ^ SUa. 
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the Court held, that though under 5 Geo. 2. c. 30, the 
future effects of a bankrupt against whom two commissions 
liad issued, were liable to be seized for the benefit of cre¬ 
ditors ; }fet the bankrupt had in the mean time such a pro¬ 
perty in them, as enabled him to transact and sell to a bon^ 
fide purchaser.” Consistently with every general principle 
of law and justice, it seems to me that this defendant is 
within the benefit of the protecting clause of the 1 Jac. 1. 
c. 15, and consequently is entitled to retain the verdict 
which the Jury have found in his favor. 

Rule discharged («). 

(ft) Best, J., was absent. 


Vliere the 
Arm of t. aii’l 
Co. gave a 


Payne and Wood v. Ives, Sabgon, and Mann. 

AssuMPsr 


r upon a guaranty. Plea, non assumpsit,- 
and issue thereon. At the trial before Abbott, C. J., at the 
p!am?E».that adjourned Middlesex Sittings, after last Triniti/ Term, the 
case was this:—^Thc plaintiffs (who were coach-lace ma¬ 
nufacturers), in March, 1821, having furnished Mr. Stubbs 


they would 
indorse any 
bill or bills 

givMo i^"and (who tvas in the habit of shipping goods to India, under the 

Co., in part John Stubbs and Co.) with lace to the amount of 

payment of an ' 

order for cer- 837/., applied to the defendants, one of whom, Mrs. Ires, 
tain goods then , 

executing for was aunt to Sjtubbs, to guarantee the payment of that sum. 

CoT to^allo'w ^ the defendant Mann, on the part of his firm, cou- 

61. per cent, gcnted, and the follow'ing guaranty was given to the plain- 
on tlic amount . .. 

of the bilb for tiffs, being in the hand-writing of Mann, and signed by him 
and fn*pTr7’ only, on behalf of the firm. “ We undertake to indorse 
goods^s! °gavc Stubbs may give to Messrs. Payne 

P. and Co. a pjjrt payment of an order for lacc, which is now 

bill at cigh- . • «/r 

teen months, being executed for him ; Messrs. Payne and Co. to allow 

ter kept for bl. per cent, on the amount of the said bills for the said 
scventein 

months and ten days, and then, finding that S. was insolvent, applied for the first time 
to I. and Co, for their indorsement, tendering the amount of commission :—Held, that 
P. and To. were concluded by their laches, and that /. and Co. were not liable on their 
guaranty. 
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guaranty. Ives, Sargottj and Mann. April IQ, 1821.” 
The goods were delivered to Stubbs, who immediately 
shipped them for India, and at the same time paid the 
plaintiffs 5001. in money and wine, and in the month of 
June following, accepted a bill drawn on him by the plain¬ 
tiffs, for 337/. at eighteen months date, which is the period 
of credit usually allowed in the India trade. ILlie plaintiffs 
retained the bill, without making any application to the 
defendants to indorse it, for the space of seventeen months 
and ten days, when Stubbs having become insolvent, and the 
plaintiffs being acquainted with that fact, tendered the de¬ 
fendants 17/. the amount of the commission mentioned in 
the guaranty, and required them to indorse the bill. The 
defendants, however, declined either to accept the commis¬ 
sion, or to indorse llic lull, and after some interval, the 
present action was brought. Upon this evidence two ob¬ 
jections were taken for the defendants; first, that the gua¬ 
ranty having been signed by one partner only, without any 
proof of tlie privity of the others, could not bind the 
latter, and would not support a joint action against all the 
partners; and for this Duncan v. Lowndes (a) was cited; 
and second, that the plaintiffs, by having kept the bill for 
more than seventeen months, without ever tendering the 
commission, or demanding the indorsement till after they 
knew that Stubbs was insolvent, had waived the benefit of 
the guaranty. The Chief Justice over-ruled the objections, 
and left it to the Jury to say, first, whether the guaranty 
had been given with the privity and consent of all* the de¬ 
fendants ; and second, whether in their opinion the plaintiffs 
had in fact discharged the defendants from their responsi¬ 
bility, by omitting to call upon them to indorse the bill 
for so long a period. The Jury found for the plaintiffs. 

Scarlett, in Michaelmas Term last, obtained a rule nisi 
for a new trial upon the second objection only, and 

Copley, A. G. and Campbell now shewed cause. The 
dates in this transaction are conclusive of the case. The 

(a) 3 Campb. 47Q. 
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bill was drawn at eighteen months, the usual credit in the 
trade, and therefore if the plaintiffs were not guilty of any 
breach of good faith (which the Jury have negatived by their 
verdict), they were at liberty at any moment during that 
period, to tender the commission and require the indorse* 
ment of the bill. The agreement was mutual, and either 
party might have demanded its performance by the other at 
any interval of the eighteen months. \Bayhyt J. Could 
the defendants have called upon the plaintiffs to pay the 
commission f There are no words of mutuality in the agree¬ 
ment, and it is signed only by the defendants; how then 
could it be binding ^on the plaintiffs ?] Still it was a mutual 
agreement, though it was signed by one party only; there 
was an act to be done by each party, and the verbal consent 
of the plaintiffs to pay the commission would have supported 
an action against them for it. [ Bayley, J. Suppose the 
plaintiffs had then renounced the guaranty, would they then 
have been liable upon this agreement ?] That they could 
not do, because it would have been against their express un¬ 
dertaking. If the contract had been signed by both parties, 
it would clearly have been mutual, and the signature of both 
is not always necessary, if the contract be mutual in its 
nature. Solly v. Weiss { 0 ), [Bayley, J, That was a case 
pf error upon the record, and therefore is very distinguish¬ 
able from the present.] At least this is an executory con¬ 
tract, with reciprocity on both sides, with something to be 
( 

done on both sides to render its execution complete. Upon 
what principle can*^it be contended that the plaintiffs were 
too late in the performance of their part ? At what period 
of the eighteeen months can it be said that they ought to 
have tendered the comoiission ? Certainly not on the day 
the bill was drawn. Then if they had an option at all, that 
option extended to the whole period, for it is impossible to 
draw the line. But this was a question of fact for the Jury, 
and they have found that the plaintiffs performed their part 
of tlie contract within a reasonable time, and that they were 
(«) 2 J. B. Moore, 4m IS. C. STauut. 371. 
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guilty of no fraud. The plaintififs, therefore, have only iiw 
sisted upon the strict letter of the agreement, which the 
Jury h^ve determined they were entitled to do, and there 
seems no reason w^hy they should be deprived of the benefit 
resulting to them ^from that determination. 

Scarlett, Qaselee, and 4rchbold, contr^, were stopt by 
the Court. 

Abbott, C. J.—I think there ought to be a new trial in 
this case, but it must be upon payment of costs by the de¬ 
fendants. The 5l. per cent, is to be allowed ** for the said 
guarantyand therefore the plain meaning of the contract 
is, that the indorsement of the bill should be the consider* 
ation for the commission* and that until the bill was in¬ 
dorsed, no commission should be due. Tiiis 1 take to be 
^he legal construction of the instrument, and then the 
question arises, whether the application for the indorsement 
was made in due time. Now the general rule of law upon 
such subjects is clear, namely, tliat the demand must be 
made within a reasonable and convenient time. But for the 
plaintifis to forbear their demand for seventeen months out 
of eighteen, was neither reasonable nor convenient, fur 
it was inflicting an injury upon the defendants by keeping 
them during all that time out of their commission. Besides 
here, the plaintiffs lie by until they learn that Stubbs has 
become insolvent, and until they discover that the iudorse- 
ment is the only means by which they can secure their debt; 
and but for that discovery, they probably never would have 
applied at all. That 1 tnink they were not entitled to do 
under the agreement, and consequently that they ought not 
^o have recovered in tliis action. The whole case certainly 
depended much upon a question of fact, and was therefore 
for the decision of the Jury; but 1 also think that the con** 
struction of the agreement is a question of law ; and as tho 
defendants chose to introduce two grounds of defence, one 
good and tlic other bad, the latter of which is now abaii- 
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doned, I think the Jury were somewhat misled, and that 
the plaintiffs are entitled to have the case re-considered 
on the only true ground, namely, the construction of the 
guaranty. 


Bayley, J.—I entertain no doubt upon the legal con¬ 
struction of this guaranty. It gives the plaintiffs an option 
to have the indorsement or not, but it provides that they 
arc not to pay the commission unless they do have the in¬ 
dorsement. It is signed by the defendants only, and there¬ 
fore it is binding upon them only, for if it had been intended 
to have been binding on both parties, both would have signed 
it. Then the option given to the plaintiffs ought to have 
been made in reasonable time, and at any rate before that 
event occurred, of which, if the defendants had known, they 
would never have signed the guaranty. I am therefore of 
opinion, that the conduct of the plaintiffs has been contrary 
to the spirit of the agreement, and that the case ought to 
be submitted to the consideration of another Jury. 


Holuoyd, J. —It is quite clear, that this instrument was 
not originally binding upon both parties, because, although 
it begins with the words We undertake,” it is signed by 
the defendants only. It has, I think, been held, that an 
instrument beginning It is agreed,” and signed by oi>e 
of the parties only, was not binding upon the other party, 
until ■ accepted by him (a). Now here, there never was 
any acceptance by the plaintiffs; they had an option to 
make the agreement binding by paying the commission, but 
they did not exercise that option till within a few days of 
the bill becoming due, and till they knew of the insolvency 
of the acceptor. 1 think they were not justified in that 
delay, and that is the only question in the cause. With 
respect to bonds, it is laid down by Lord Chief Baron CV 
myns {Jb), that ** where a condition is to do a transitory 
thing without limiting any time, it ought to be done imrae- 

(a) Vide 1 Saund. 291, n. 1. Id. (ft) Com. Dig. tit. Coaditioa, 
320, n. 4. (G. 5.) 
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diately, viz. in convenient time.” But it cannot be said, that 
the tender of the commission in this case was made ** in 
convenient time for on the contrary, the plaintiffs delayed 
acting upon the contract, until circumstances had occurred, 
which were dehors the contract, and which rendered it un¬ 
safe to the dcfen^pnts to fulfil it. 1 am therefore of opi¬ 
nion, that the rule for a new trial ought to be made ab« 
solute. 

Rule absolute, upon payment of costs (a). 

(a) Beni, J. was sitting at NUi Prius for the Chief Justice. 
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Case for a malicious arrest. Declaration stated, that 
on. See. at. See. defendant falsely and without any probable 
Cause, went before one J. T., Esq. one of the Justices, Scc. 
and there falsely. See. charged plaintiff with having assaulted 
him, and taken from his person a precept from tw'o Justices; 
that upon such charge defendant falsely, Scc. caused and pro¬ 
cured the said J. T. to grant his warrant for apprehending 
plaintiff, and that by virtue of that warrant, wrongfully, &c. 
procured plaintiff to be arrested, imprisoned, and detained 
until he was carried before the said J. T., to be examined 


Where plain¬ 
tiff declaied in 
case against 
defendant fur 
a malicious ar¬ 
rest, by going 
before a jus¬ 
tice, and there 
falsely charg¬ 
ing him with 
an assault, and 
causing the 
justice to gr.ant 
iiis warrant 
for apprehend¬ 
ing him, by 
virtue of 


before Iiiiii upon such charge, and because plaintiff refused which lie was 

arrested and 

committed to prison until he found sureties, and tliat defendant afterwards preferred 
an indictment against plaintiff, wliicli was ignored at tiie Sessions ; and iA order to prove 
the. information and warrant upon which plaintiff was arrested^ the committing justice, 
flic deputy tierk of the peace, and the constable, were severally examined ; and it ap¬ 
pearing from the evidence of the first, that he had delivered the information to the 
deputy clerk of tlie peace or Ids clerk, and knew nothing more of it, and that he had 
granted a warrant for the apprehension of the defendant, but did not know where it 
was; from the evidence of tlie second, that he had searched for the information, but 
could not find it; and said that it might have been returned to the. Sessions, and 
delivered to liis clerk without his knowledge,—that it probably was not returned at all, 
and tliaf if it was, it might liavc been destroyed when tlie bill was thrown out; and 
from the evidence of the third, that he did not know what had become of the informa¬ 
tion, but that lie gave the warrant to the gaoler, who was not examined Held, that 
(he plaintiff was at liberty to go into secondary evidence 6f the contents of tlie 
infoi'ination and warrant, and such evidence having been rejected by the judge at 
Kisi Priiis, the Court ordered a new trial without costs. 

A count for maliciously indicting for an a.ssault cannot be supported witlioiit proof of 
some consequential ihjtiry sustained by flic plaintiff. 
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to find sureties for his appearance at the next Quarter Sessions, 
defendant falsely, &c. caused and procured the said J.T, to 
grant a warrant for the commitment of plaintiff to prison by 
'virtue of which warrant defendafit falsely, &c. caused and pro¬ 
cured plaintiff to be committed to prison, and t<f be detained 
and kept in custody for five days, until he found sureties; that 
at the next Quarter Sessions defendant falsely. See. preferred 
an indictment against plaintiff for an assault upon defendant, 
which indictment was returned ** not trueconcluding with 
an averment of plaintiff’s innocence, and of damages sus¬ 
tained. Second count was for causing plaintiff to be ar¬ 
rested and imprisoned for five days, until he found sureties; 
third, for maliciously preferring an indictment against plain¬ 
tiff, giving false evidence before the grand jury, and endea¬ 
vouring to procure the indictment to be found; and, fourth, 
for maliciously perferring an indictment only. Plea, Not 
Guilty, and issue thereon. At the trial, before Park, J. at 
the last Summer Assizes for Gloucestershire, tlie committing 
magistrate, who had been served with a subpoena duces 
tecum, was called to produce the information laid before 
him by the defendant against the plaintiff, but was unable to 
do so. He stated that an information had been laid before 
him; that it was in writing, and that he delivered it either to 
the deputy clerk of the peace, or to his clerk. He also 
stated that he had granted a warrant for the apprehension of 
the plaintiff, but did not know where it was. The deputy 
clerk of the peace was then called, and stated that he 
had not been served with a subpoena duces tecum; he 
could not produce the information; he had searched for if, 
but could not find it; it might have been returned to the 
Sessions, and delivered to his clerk, without his knowledge, 
blit it probably was not returned at all; the probability was, 
that when the bill was thrown out, the information was tom 
up and thrown away. The constable who served the pro¬ 
cess, was also called, but could not tell what was become 
of the information; he left it on the magistrate’s table; he 
gave the warrant to the gaoler. The kf eper of the county 
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gaol, to whom the warrant had been delivered, was called, 
but did not appear. Upon this state of facts it was con¬ 
tended, for the plaintiff, that sufficient proof had been given 
of the loss of the information and warrant, to entitle him to 
offer parol ^evidence of their contents: the learned Judge 
however was of ^ different opinion, and rejected the se¬ 
condary evidence. Witnesses were then called, in support 
of the fourth count, who proved the preferring of the in¬ 
dictment by the plaintiff, and the fact of its being ignored, 
and other witnesses were tendered for the purpose of proving 
the absence of probable cause for the indictment; but the 
learned Judge being of opinion, that even if the probable 
cause were fully proved, still the fourtji count was not sus¬ 
tainable, nonsuited the plaintiff, on thd ground that in that 
count there was no averment of damage sustoined by the 
plaintiff, nor any proof of damage to support it. 

Pearson, in Michaelmas Term last, obtained a rule nisi 
to set aside the nonsuit, and for a new trial, upon boUi 
points; against which, 

Jervis now shewed cause. The plaintiff has thought 
proper to go to trial in an unprepared state, and must suffer 
the consequences of his error. Ko sufficient ground was 
laid, with reference to any one of the counts of the declara¬ 
tion for the admission of the parol evidence. It was uiged, 
when this rule was obtained, that if the cause had gone on, 
the plaintiff would have been entitled to a verdict on the 
fourth count, which was merely for maliciously Ihdicting; 
but that is not so; for in order to sustain such a count, 
there must be evidence of damage sustained, either in per¬ 
son, in reputation, or in pocket; and there was not, nor 
could there be, any such evidence produced. Besides, that 
count was unsupported in other respects. The only proof to 
sustain the allegation of malice, and of want of probable 
cause for the indictment, was the fact that the grand jury 
ignored the bill, which has never yet been held sufficient; 
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while on the other hand the facts of the case would have 
shewn that there was abundant probable cause, and that no 
malice existed; for the arrest arose out of an assault com¬ 
mitted by the plaintiff, in seizing from the hands of an 
officer, and wrongfully detaining a summons, Ity which he 
was cited to appear before a magistrate to answer a com-* 
plaint for obstructing a public footway. [Bat/Iejj/, J. We 
are all of opinion that the cause ought not to have been 
stopped as it was. We think the committing magis¬ 
trate was bound either to produce the information himself, 
or to enable the plaintiff to have access to it if it was in 
existence, or to shew what had become of it, if it W'as de¬ 
stroyed. VV'^e must therefore set aside the nonsuit, and the 
only point about wli^ich \vc doubt, is on vvliat terms we shall 
do so. If we could see from the report that the magistrate 
had been wholly free from blame in the transaction ; or, if 
he had now produced an affidavit, stating that he had no 
means of procuring the information, or of proving its 
non-existence, and that he had not done any thing to mislead 
or prejudice the plaintiff; then we should impose upon the 
plaintiff the condition of paying tlie costs.] The Court will 
not relieve the plaintiff from a difficulty in which he has 
placed himself, without imposing upon him the usual con¬ 
dition of paying costs, unless they are clearly of opinion that 
the learned Judge, in directing the nonsuit, has ruled against 
law. JSow, upon due consideration of the evidence in the 
cause, it is manifest that the nonsuit was strictly consistent 
with the rules of law. All the special counts contained an 
allegation that the defendant had, by an information laid by 
him against the plaintiff, caused and procured the plaintiff 
to be arrested, imprisoned, and detained in prison. Now', 
that allegation was not proved ; the only evidence was, that 
the plaintiff was imprisoned, but neither the information, 
nor the warrant was produced, nor did it appear how, or 
by whose instrumentality the imprisonment was occasioned, 
[Best, J. It appears from the report that the gaoler received 
the warrant.] With respect to the non-production of the 
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information, there certainly was no evidence that it was lost 
or destroyed, and consequently there was no pretence for 
letting in parol testimony of the contents. On that point 
the learned ^udge acted strictly in consonance with the rule 
of law upon the subject, and was perfectly justified in non¬ 
suiting the plaintiff. \Bayhyy J. Was it not reasonable fur 
the plaintiff to suppose that the magistrate had returned the 
information to the Sessions ? Bs&ty J. Does not the late 
case of Brewster v. Sewell (a) go to shew that there was suffi¬ 
cient evidence of the paper having been lost to let in the 
secondary evidence ? I confess it seems to me that upon the 
authority of that case the parol evidence here was admis¬ 
sible. From the testimony of the cler^ of the peace, it 
appears that there was such a search made after the paper, 
as led to a reasonable conclusion that it was no longer in 
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existence.] Ills evidence upon the point did not go far 
enough. The paper was traced out of his possession, but 
it was doubtful whether it past into that of the clerk of the 
peace, or into that of his clerk; the clerk therefore ought 
to have been called to shew whether he received it, and if 
so, how he disposed of it. [Best, J. We cannot notice or 
recognise the deputy of a public officer, such us the deputy 
clerk of the peace was. It was the duty of the inagistrutc 
to return the paper to the clerk of the peace; we must pro- * 
sumc that he did so. The clerk of the peace searches for 
it, and cannot find it, and we arc not to go beyond the 
principal, and require tlic testimony of the deputy. When 
it appeared that the paper ought to have been in the derk of 
the peace’s custody, and was not there, the presumplinii 
was that it was lost; and then parol evidence of its 
contents was admissible.] At least it was a very nice ques¬ 
tion of law, and the defendant should not be projudiced by 
any error into which the learned Judge may have fallen on 
such a point; the Court therefore will not relieve the plain¬ 
tiff from the usual obligation of paying the costs as a coii* 
ditioi for the benefit of a new trial. 


(d) •! 15. .Sf A. W, 
V t 
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Campbell and Godson, contrd, were slopped by tbc 
Court. 

Bayley, J. —If there had been any evidence to support 
the fourth count, we should not have hesitated a moment in 
setting aside this nonsuit without costs. But the plaintiff 
cannot rely on that ground; for it is clear from decided cases, 
that to support an action for maliciously indicting, there 
must be proof of damage cither to the person, the property, 
or the reputation of the plaintiff (a). But the recent case 
of Brewster v. Sewell establishes the proposition, that where 
a paper is functus officio, and has become useless for all 
purposes, except tl'<pse of the cause in which it is wanted to 
be produced, a slighter search, and looser evidence of its loss, 
will suffice to let in parol tcstiiiiony of its contents, than 
would be allowed in the instance of a document of actual 
value and utility. Upon this principle 1 think the plaintiff 
ought not to be burthened with the costs of the former trial, 
because, as it seems to me, he did all that could reasonably 
be expected of him to shew the non-existence of the in¬ 
formation, and enough to permit him to give parol evidence 
of its contents. This document ought to have been returned 
to the Sessions; it was the duty of the magistrate to send 
it thither, and to deposit it in the hands of the clerk of the 
peace. The latter was examined, and stated that he had 
not got it j he had searched for it, and could not find it, and 
I think his evidence was sufficient to raise the presumption 
that it Was lost, without calling his clerk or deputy. For 
these reasons, I am of opinion that the nonsuit was incorrect 
in point of law, and therefore that the plaintiff should be 
let in to have a new trial, without payment of costs. 


Holroyd, J.—I am of the same opinion. The plaintiff 
appears to me to have acted bonh fide. He procures the 
best evidence he can, or, at least, he docs all that he can, 
and, in my judgment, all that he was bound to do, to pro- 

(a) Vide fiavil v. Roberta, 1 Salk. 13, and the cases there cited j and 
Burn v. Moore, 6 Tauuti 187. 



MICHAELMAS TERM, FOURTH GEO. IV. 

cure it. If the paper was really delivered to the clerk of 
the peace’s clerk, which is by no means certain upon the 
evidence, that was in law a delivery to the master himself, 
and when he had proved that he had searched for it, and 
could not find it, parol evidence of its contents ought to 
have been admitted. 
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Best, J.—^Thc rule of law is, that secondary evidence 
shall not be admitted till all reasonable means have been 
tried to procure the best; and it is founded upon this very 
sensible reason, that it would otherwise in many cases be 
the interest of parties to keep back the l^cst evidence for the 
mere purpose of bringing forward tlm secondary. But 
liremter v. SeweU establisljes this principle; that the degree 
of search necessary to infer a loss, depends upon the nature 
of the document in question, and is to be regulated accord¬ 
ing to its value and importance. In the present instance, 
the plaintiff could have no possible motive for wishing to 
suppress the document itself, and considering the nature of 
the paper, slight evidence of its loss was sufficient to let in 
the secondary evidence. Such evidence was given, and 
therefore the oral testimony ought to have been received. It 
may not be usual to return papers of this kind in sucli cases 
to the Sessions; 1 rather believe that it is not the prac¬ 
tice to do so; in cases of felony we know', that by the 
1&,2P. c. 13. s. 4, and 2&3P. ^*47* 1®, they 

must be returned to the Assizes, but that law does not ex- 
tend to cases of misdemeanor. But it rather appeared in 
this case that the information was returned, and if so, to 
whom ought it, and to whom must it be presumed, to have 
been returned.^ Undoubtedly to tlie deputy clerk of the 
peace, and he is unable to produce it. He and his clei k 
are, in the eye of the law, one and the same person, and a 
delivery to one was a delivery to the other. The evidence 
therefore of the loss was quite sufficient, and the plaintiff 
was entitled to give parol evidence of the contents. 

Rule absolute for a new trial, without Costs. 

V U 2 
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Bates v. Coet. 

A. agreed in Assumpsit. The declaration stated, that whereas on 

writing, that ....... ... . t <• 

in considera- 17th October, 1821, by a certain memorandum of agree- 

pohiUn^’hini* made between plaintiff and one G. Goodwin, plaintiff 

to receive a agreed to sell and deliver to him a lace machine for 220/.; 
sura of money . , , , i i r 

for a lace ma- to be paid for, 40/. on delivery, and 1/. per week thereafter, 

for*bct^een** ***’*‘^ amount of 220/. was discharged, with interest, 

H. and c.), he anj that the said payment of 1/. per week should be paid to 
would take the i . • • • 

inaeliinc, and defendant, who was authorised to receive the same for plain- 

ijiiioe,**slioTild tiff, as his trustee, and that in case of default of Goodicin 

dtdhnit Olathe defendant l^. per week, Goodwin should forfeit the 

part whole of the money which might then be paid, and the 

made default': machine should be returned to plaintiff; and thereupon, in 

raurKT**to consideration of plaintiff appointing dcfeiulaiit to receive 

replication, in the said sum of 1/. per week for tlic said machine from 
an action ‘ 

against A., Goodwitt, defendant undertook to take the said machine, and 
inent was^void P^y the balance, should there be any default by Goodwin in 
coiisideraUon weekly payment of l/. to plaintiff. Averment tiuit 

plaintiff delivered the said machine to Goodwin, who paid 
plaintiff 40/. in part payment thereof; but did not pay 
him the sum of 1/. per week, but made default therein, and 
6l/. of the weekly payments of I/, were due and in arrear 
to plaintiff; and although plaintiff did afterwards appoint 
defendant to receive the said w'eckly sum of l/. and had 
always been willing to permit defendant to receive the same, 
yet defendant did not pay to plaiulilf the said sum of Ol/., 
the said weekly payments so due and in arrear, but wholly 
refused so to do, contrary to his said undertaking,” &c. Se¬ 
cond count similar, only averring in addition, that “ plaintiff 
was always willing to permit defendant to take the said 
machine to and for his own use and benefit.’^ Picas, first 
the general issue, non assumpsit; second and third to the 
first and second counts respectively, that the said supposed 
undertaking was a special promise by defendant to answer 
for the default of another person, to wit, the said Goodwin 
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and was made by defendant upon no other consideration than 
the appointment by plaintiff of defendant to receive the said 
weekly payments, to be made by the said Goodwin for plain¬ 
tiff, as his trustee; and that no agreement in respect of the 
said supposed cause of action, or any memorandum or note 
thereof, wherein any otlier consideration was or is stated or 
shown, w'as or is in writing, and signed by defendant or any 
other person thereunto by him lawfully authorised.” Re¬ 
plications to botl» pleas respectively, that the said under¬ 
taking was and is a promise in writing signed by defendant 
in the words following; that is to say, ‘ In consideration of 
Mr. John Hales appointing me to receive a sum of money 
for a machine agreed for between himscl)* and Gilbert Good¬ 
win, 1 hereby agree to take the machine, and pay the ba¬ 
lance, should there be any default. Benjamin Cort. Lei¬ 
cester, 171 I 1 November, 1821.’ ” General demurrer to both 
replications and Joinder in demurrer. 

Chilly, in support of the demurrer. This action cannot 
be supported, whether considered with reference either to 
the common law, or the statute of frauds. It is as neces¬ 
sary that a sufheient consideration should be alleged in the 
declaration since the statute as it was before. The common 
law requires that there should be a sulHcient consideration 
to support the promise, and the statute adds a still further 
requisite, namely, that the promise should be in writing. 
The fourth section of the statute enacts, that no action 
shall be brought whereby to charge the defendaht upon 
any special promise to answer for the debt, default, or mis¬ 
carriage of another person, unless the agreement upon which 
such action shall be brought, or some memorandum or note 
thereof shall be in writing, and signed by the party to be 
charged therewith, or some other person thereunto by him 
lawfully authorised (a). Now this is clearly a special pro¬ 
mise to answer for the default of another, and there is no 
consideration for that promise in fact; nor does any appear 
(. 9 ) 1 Sauml. -ilia. u. 3. l’I) Cur. 2. c. 3. s. 
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upon the face of the writing. The appointment of the 
defendant to receive the money as trustee ;for the plaintiff, 
is no consideration whatever; for it conferred no actual 
benefit upon him, nor could it work any possible loss to 
the plaintiff. It is not even averred in the declaration that 
the defendant did receive the money; but assuming that he 
did, still he was bound by law to pay it over to the plaintiff 
instantcr, and therefore the receipt could 'produce no ad-* 
vantage, however small or temporary, to the defendant. 
The object of the contract probably w'as, that the defendant 
should have the machine in case of Goodtciu'tt default; but 
that is not averred in the declaration, and does not appear 

t 

in the agreement. \By the delivery of the machine to Good- 
TU'i/tf the contract between him and the plaintiff was com¬ 
plete, and the defendant could never obtain the machine; 
for there was nothing to bind cither the plaintiff or Goodwin 
to deliver it to him. The liability was all on the side of 
the defendant, without any obligation upon the plaintiff 
towards the defendant, or any consideration to him, and the 
defendant therefore upon these pleadings is entitled to judg¬ 
ment. He relied upon 1 RoL Ahr. 23, pi. 25; Lingen v, 
Boughton(ja), and Ehee v, Gatwardijb), 


Manning, contnl. Tlicre is an important distinction be¬ 
tween the first and the second count, and upon the latter 
the action may be supported. In that there is an averment 
that the plaintiff Avas always willing to permit the defendant 
to take the machine for his own use and benefit. That is 
a sufficient consideration for the defendant’s promise to pay, 
because an action would lie at his suit against the plaintiff 
for refusing to deliver the machine. J. It is not 

averred that the plaintiff was under any legal obligation to 
deliver it to the defendant; that act is not stated as a legal 
result; the plaintiff should cither have averred mutual pro¬ 
mises, or that he did allow the defendant to take, and the 
defendant agreed that he would take the machine. It is not 
(a) .1 Buis. 206. (6) 6 T. B, 143. 
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even averred tiiat the plaintiff offered to deliver it to the 
defendant. The allegation that the plaintiff was willing to 
permit the defendant to take it depends upon Goodwins 
paying the money, and leaves to the defendant the burthen 
of suing Goodwin for the machine. In fact it is no part of 
the consideration.'] The consideration is, that the defendant 
shall have the machine, and that is sufficient to support the 
action. [Ilolro^d, J. There is nothing to shew that the 
plaintiff was bound to give him the machine, and therefore 
it is no consideration at all.] 
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Uayley, j.— ^I’liis case is too plain for argument. The 
second count, though somewhat varied^ is equally defective 
with tlic first. It gives the plaintiff no right to retake the 
machine from Goodwin, find does not put him in a situation 
to give it to the defendant. The first count is most clearly 
bad upon the authorities cited for the defendant, and the 
second is a mere sale out and out from the plaintiff to 
Goodwin, The defendant therefore is entitled to judgment 
on demurrer. 


Holroyd and Best, J.*s, concurred. 

J udgment for the defendant. 


Foubes V. Sir A. J. Cochrane, Knt. aild 
Sir G. CocKDURN, Knt. 

Case for enticing, harbouring, and detaining certain Wliorc negroes 
slaves of the plaintiff. Plea, Not guilty, and issue thereon. ihivery\^hi°a 

colony of 

fipmn, escaped from their master’s plantation, and took refuge, and were received on 
board a British vessel of war, whilst site was stationed at an island captured by Ids 
majesty’s arms from the United States in time of war; and after notice given to tlie of!i> 
cers commanding on the station, that they were riin-away slaves, the oflicers carried 
them to, and left them at, a Brilish colony :—Held, that case would not lie in this conn* 
try against the oflicers for harbouring and detaining such negroes, even though by the 
lex loci, whence they escaped, slavery was permitted. 
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At the trial, before Abbott, C. J., at the London adjourned 
Sittings after Trinity Term, 1822, a verdict was found for 
the plaintiff, damages 3,800/., subject to the opinion of the 
Court upon the following case :— 

The plaintiff was a British merchant in the Spanish pro¬ 
vinces of East and JVest Florida, where he iiad carried on 
trade for a great many years, and was principally resident at 
Pensacola, in West Florida. East and West Florida were 
part of the dominions of the King of Spain, and Spain was 
ill amity with Great Britain, The plaintiil', before and at 
the time of the alleged grievances, was the proprietor, and 
ill the possession of a cotton plantation, called San Pablo, 
lying contiguous to ftie river St. John’s, in the province of 
East Florida, and of about 100 negro slaves, whom he had 
purchased, and who were employed by him upon such plan¬ 
tation. The river St. .John’s is about thirty or forty miles 
from the confines of Georgia, one of the United States of 
America, which is separated from East Florida by the river 
St. Mary, and Cumberland Island is at the mouth of the 
said river St. Mary, on the side next Georgia, and forms 
part of that state. During the late w'ar between Great 
Britain and America, in the month of February, 1815, the 
defendant, Vice-Admiral Sir A. J. Cochrane, was coni- 
inander*in-chicf of his Majesty’s ships and vessels upon the 
^orth American station. The other defendant, Rear-Ad¬ 
miral Sir G. Cockburn, was the second in command upon 
the said station," and his flag-ship w'as the Albion. The 
British fovecs had takeil possession of Cumberland Island, 
and at that time occupied and garrisoned the same. The 
Albion, Terror bomb, and others 'of his Majesty’s ships of 
war, formed a squadron under Sir G. Cockburn’a immediate 
command off that island, where the head-quarters of the 
expedition were. Sir A. J. Cochrane was not off Georgia 
during the war, and at the time of the capture of the island 
he was at a very considerable distance to the southward; 
blit Sir G. Cockburn was in correspondence with him 
while he was at the said island. In the year 1814, a pro- 
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clamatioii had been published by Sir A. J. Cochrane as such 
comtiiaiider>in-chief, and Sir G. Cockhurn had received great 
numbers of copies thereof while the ships under his com¬ 
mand were lying off the Chesapeake, and distributed them 
at the Chesapeake, and among the dilferent ships ; but none 
were distributed by his order to the southward of the Chesa~ 
peake, the soutlicrii extremity of which is full 400 miles 
distant from Cumberland Island. The following is a copy 
of the proclamation :—“ Whereas it has been represented to 
me that many persons now resident in the United States have 
expressed a desire to withdraw therefrom with a view of en¬ 
tering into his Majesty’s service, or of being received as free 
settlers into some of his Majesty’s coloi’ies. This is there- 
fore to give notice, that all those who may be disposed to 
emigrate from the United States will, with their families, be 
received on boaYd his Majesty’s ships or vessels of war, or 
at the military posts that may be established upon or near the 
coasts of the United States, when they will have their choice 
of either entering into his Majesty’s sea or laud forces, or of 
being sent as free settlers to the British possessions in North 
America, or the West Indies, where they will meet with all 
due encouragement.” One of these proclamations was seen 
on Amelia Island, East Florida, which is less than a mile 
from Cumberland Island, and about thirty miles from San 
Pablo plantation. In the night of the 23d February, 181.5, 
a number of the plaintitf’s slaves deserted from his said 
plantation, and on the following day thirty-6ight of them 
were found on board the Terror bomb, part of the squadron 
at Cumberland Island, and entered on her muster books as 
refugees from St. Johns. It was reported that they came 
from sea-ward; they were mixed with other refugees, and 
they all spoke English. On the 2Gth of the yanie month, 
Sir G. Cockhurn received from the plaintiff a letter or 
memorial, demanding restitution of his slaves, to which 
a written answer was sent. A correspondence also took 
place between the Spanish Governor of East Florida and 
Sir G. CgckburUj relative to the desertion of slaves frou\ 
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tlic Spanish settlcnienfs. This correspondence was pre¬ 
vious to the plaintiff's letter or memorial, and after it 
the plaintiff had an interview with Sir G. Cockburn, and 
claimed of him the slaves in question, then on board the 
Terror bomb, as his property. Sir G. Cockburn told him 
he might see his slaves, and use any arguments and per¬ 
suasions he chose, to induce them to return. The plaintiff 
accordingly endeavoured to persuade them to go back to his 
plantation, and no restraint was put upon them; but they 
refused to go. The plaintiff then urged his claim very 
strongly to Sir G. Cockburn, and said, he must get redress 
if he did not succeed in prevailing upon him to order them 
back again, which'Sir G. Cockburn said he could not do, 
because they were free agents, and might do as they pleased; 
and that he could not force them Lack. They were victualled 
and subsisted with Sir G. Cockburn's knowledge, while on 
board the Terror bomb, and on the Gth March, were re¬ 
moved from that ship, by his orders, into his own ship, the 
Albion. Oil the Qtli March, 1815, Sir A. J. Cochrane 
addressed to Sir G. Cockburn, following letter:—“ To/i- 

nant, off St. Mary’s, 9th March, 1815, No. 41, to Rear- 
Admiral Cockburn. —Sir. Having received and considered 
your letter. No. 25, of the Q,8\\\ Tebruary, 1815, and the 
correspondence it incloses, respecting some individuals of 
color who have arrived at Cumberland Island, and there 
placed themselves under the protection of his Majesty, and 
who have bee’n since represented as having escaped from his 
Catholic Majesty's possessions in East Florida, where it is 
said they were slaves, and in consequence have been for¬ 
mally demanded by the governor and other claimants of 
East Florida ; I have the honor to inform you, that under 
the circumstances attending these people, 1 do not consider 
myself authorised (without reference to his Majesty’s go¬ 
vernment) to decide upon the claims set forth by the go¬ 
vernor and other persons in East Florida , and as without 
such reference it will be impossible for me to attend to any 
solicitation of their being given up, you will be pleased to 



MICHAELMAS TERM, FOURTH GEO, iv. 


683 


cause the refugees in question to be put on board one of 1823. 
his Majesty’s ships going to BermudUf to be reported to 
me on their arrival there, and I will take care to have them ^ 0 “®“ 
so guarded, as to prevent their desertion, and to be forth. Cochuane, 
coming, should it be decided that they are to be returned to 
East Florida. With regard to the latter part of your letter, 
requiring instructions relative to any slaves who may here¬ 
after in like manner seek protection, ■ 1 am to acquaint you, 
that 1 cannot authorise their being received into any of his 
Majesty’s sliips. A. J. Cochrane.” In the same month of 
March, Sir G. Cockburn sailed in the Albion, with the 
said slaves on board, for Bermuda, at which time he had 
received intelligence of peace between this country and 
America, and such slaves as belonged to American sub¬ 
jects, and were in the possession of the defendants, were 
not taken away, in consequence of the wording of the 
treaty of peace. Bermuda is a British colony, five hundred 
miles from Fast Flonda, or any other land where slavery is 
acknowledged. The slaves in question were, on the 29th 
March, 1815, transferred, by Sir G. Cockburn^s orders, 
from his Majesty’s ship the Albion into his Majesty’s ship 
the Ruby, at Bermuda, and after being on board that ship 
about twelve months, were landed in that island, and many 
of them employed in the King’s dock-yard there. The 
slaves which were taken on board the Albion, and belonging 
to the plaintilF, were worth to him SSCX)/. The question 
for the opinion of the Court is, whether'the plaintiff is 
entitled to maintain this action against both, or *cithcr of 
the defendants. If the Court should be opinion that he is, 
then the verdict is to stand against one, or both of the 
defendants, as the Court shall direct; but if not, then it 
is to be entered for the defendants, with liberty for either 
party to turn this case into a special verdict, with all proper 
formalities, if the Court shall think fit. 

Comyn, for the plaintiff. This action is maintainable. 

The plaintiff was a British subject resident in a neutral 
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1823. slate, and therefore entitled to the same protection as if 
^>6 had been a native of the country in which he resided. 

Forbes Although the slave trade has, by the statutes 47 Geo. 3. 

Cochrane, c. 36. and 51 Geo. 3. c. 23, been abolished by Great Bri¬ 
tain, and is, in a British Court of Justice, priiua facie to be 
considered as contrary to law, still British Courts will respect 
even that trade as carried on by other nations who have not 
abolished it. This proposition is supported by the judg¬ 
ment of Lord Stowe/l in the case of the Fortum (a), where 
that learned Judge, after noticing the judgment which had 
previously been pronounced by Sir IV. Grants in the Cock¬ 
pit, says, The slave trade has since been totally abolished 
in this country, and our legislature have pronounced it to be 
contrary to the principles of justice and humanity. What¬ 
ever we might think, as individuals before, we could not, 
sitting' as Judges in a British Court of Justice, regard the 
trade in that light, while our own laws permitted it. Hut 
we can now assert, that this trade cannot, abstractedly 
speaking, have a legitimate existence. When 1 say * ab¬ 
stractedly speaking,’ X mean that this country has no right 
to control any foreign legislature that may think ht to dissent 
from this doctrine, and to permit its own subjects to pro¬ 
secute this trade,’^ That was an appeal from the Vice-Ad¬ 
miralty Court of Tortola, in which tlie vessel and cargo had 
been condemned to the captors. The ship belonged to a 
subject of Spainf and upon hearing the appeal, the ship 
was restored to the owner, although it was undoubtedly 
employed, at the tinfe of the capture, in carrying slaves 
from the coast of Jfrica to a Spanish colony. [ Bayley, J. 
But it was the vessel only that was restored. It may make a 
great deal of difierence whether a Vice^Admiralty Court will 
sanction the seizure of a foreign vessel engaged in that trade, 
or whether British Courts of Justice will be active in en¬ 
tertaining suits relating to the emancipation of men from 
slavery. Best^ J. That was an appeal from a colonial judg¬ 
ment. The appellant jurisdiction must act upon the colonial 
(>i) Dodspu’s Adui. Itcp, Pd. 
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law, and can only consider whether the jurisdiction of the 
Court below has been exercised according to the law of 
the place. How will that case then apply to us here ? We 
are to decide according to the law of the British empire.] 
That was a British settlement. [Best, J. And one in which 
tlie law of slavery‘prevailed.] The colonial Courts do not 
act, independently, upon the lex loci, but upon the laws 
which they receive from the mother country; otherwise, 
they would have no power to act at all. [Best, J. If that 
were the case, any person might sue out a writ of habeas 
corpus here, and thus set at liberty all the slaves in Jamaica, 
or elsewhere.] Lord StoicelPs judgment is framed in the 
most cautious manner, and seems studiously intended to 
distinguish the rights of foreign nations, and the respect 
to be paid to those rights in our Courts, when they 
appeal here for restitution, or damages for the violation 
of their property. This is to be collected from his 
observations in the cases of the Admedie and the Diana (a). 
[Bayle^fJ. There is a difficulty in applying those cases 
to the one before us. Whether these slaves were 
obtained by the plaintiff through the medium of the slave 
trade, does not appear from any part of the case, and 
still slavery may subsist in that place. They may have 
been obtained by other means, as by being born slaves. 
When a country has abolished the slave trade, there can be 
no property in slaves obtained through the inediuui of that 
trade after that period, but that would not destroy the 
right of the master to those persons who were boyn in a 
state of slavery. Best, J. It appears to me that those 
cases can have no reference to the present, placed in the 
situation in which we arc, and called upon to administer 
BiigUsh law. The case last alluded to was that of a Swedish 
ship condemned at Sierra Leone, by the Vice-Admiralty 
Court there. Lord Stowell says, in effect, “ Sicedeii thinks 
proper to allow her subjects to carry on this trade. We 
caiiuot iuteifcie with the merchants of Sweden upon the 
(«) Dod&ou s Adiu. Kei’. 95. 
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1823. high seas, and say, You shall not carry it on.” There- 

fore the Court at Sierra Leone have done wrong in con- 
'Forbes * , 

' demning this ship. They have condemned it as belonging 

Cochrane, jq ^ nation which has consented to the abolition of the 
slave trade; whereas it has not done so.” Bayhy^ J. Lord 
Stowellp as Judge of the High Court of Admiralty, in 
Eng/andf stands in the situation of middle man between 
this and all other countries, and the question before 
him there was, whether he would lend himself, or whether 
any officer under his jurisdiction should be permitted to 
lend himself, to take away from foreign subjects foreign 
property. His decision is nothing more than this —** I am 
not to be active in taking away foreign property from 
foreign nations.” Whether the municipal Courts of this 
kingdom will give a remedy, if tlfe property is taken away, 
is another question. The Vice Admiralty Courts may be 
considered as the hands of the High Court of Admiralty 
in this kingdom, which says, ** None of my hands shall do 
so great a wrong as to take away from a foreign subject 
that which this Court ought not to take away.”] The prin¬ 
ciple upon which the Admiralty Court ruled in the cases 
cited, has been recognised by this Court in Madraza v. 
Wilks (a), which is a strong authority in support of this action. 
[Holroydf J. In that case the plaintiff was a Spanish subject, 
lawfully possessed of, and entitled to the slaves, and the 
defendant, who was a British subject, actually, and by force, 
took them out' of his possession. Tliat is a very different 
case from the present.* Best, J. It is distinguishable in this 
respect, that there the individuals sued for were slaves at 
the time of the act done; but if Somerset's case (h) is law, 
these individuals had redeemed themselves from slavery by 
the act of escaping.] The whole merits of the case may 
be said to depend upon that question, whether they were 
or were not slaves at the time of their reception and de¬ 
tention by the defendants. [Best, J. I should be glad to 
know whether, if Sir George Cockburn had forced these 
(ti) 3 B. A. 353. (5) Lofft. 1. JIo. St. Tr. vol. xx. p. 1. S. C. 
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people to return to slavery, he would not have been liable 
to an action in the Courts of this country for so doing. 
Lord Man^ield, in Somerset*9 case (a), refers to that of 
Smith V. Jh'oton (Jb), as a decision upon the point, though 
I rather believe the latter was never, properly speaking, 
decided. But he says, “ But here the person of the slave 
himself is immediately the object of inquiry, which makes a 
very material dift’erence.”] The case last alluded to exem¬ 
plifies and confirms the distinction now contended for, and 
is applicable to tiie present in that respect, and no further. 
In all the cases cited, the parties seeking compensation were, 
at tlie time of tlie alleged injury, in tlie actual prosecution 
of the slave trade; but the present plaintiff was not so; 
the slaves had belonged to him for many years. This dis¬ 
tinction was recognised i.i Somerset's case, nhere it was 
admitted that the question was one, not of the sh'.vc trade, 
but of slavery, and that it was contrary to the principles of 
the law of Englandf that slavery should exist there, except 
ill the old case of villeinage. [Best, J. A villein was not 
a slave.] Certainly not, except in those cases in the old 
law where they were held in vassalage, and there it would 
be difficult to distinguish between the two appellations. It 
must be admitted, therefore, that slavery, excepting that 
species of it just alluded to, and which is now happily 
obsolete, cannot exist in this country. Mr. Hargrave^ in 
this very case, cites a determination of Lord Chancellor 
Northiiigton, in Shanley v. Hervey (c), in which that is laltl 
down as the broad principle upon which all the other J edges 
had acted, and where he said, ** As soon as a man puts 
foot on English ground, he is free; a negro may maintain 
an action against his master for ill usage, and may have a 
habeas corpus if restrained of his liberty.” The distinction, 
therefore, is this, that as slavery cannot exist in this country, 
the party cannot have any remedy, either to recover pos¬ 
session of the person who may be the subject of inquiry, 
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and who may be a slave in another country, though not in 
this, nor for the injury done him by the infringement of his 
interest in that person ; but in respect of such property in 
another country, where slavery may exist, he has a remedy 
in the courts of this country. [Best, J. Is there any where 
to be found more than one solitary case 'in which damages 
were ever recovered for a negro slave. Butts v. Penny («), 
and in that case, are not slaves put upon the same level 
as monkies are in another case of Ghrymes v. Shack ? {h) 
Can we receive such a case as that, as a legal authority now ? 
The cases cited by Mr. Hargrave were never decided.] 
It is clear, even in this country, so far as the trade of 
slavery is concerned and recognised with regard to the 
British colonial settlements, as well as the plantations them¬ 
selves, that an action will lie, cither for the recovery of the 
plantation itself, or of the slaves upon it. An action may 
be brought here upon a contract for the price of slaves 
upon a plantation in any of the West India Islands; they are 
constantly conveyed by deed in this country, and they pass 
as property by deed and delivery. The price may be reco¬ 
vered in the Courts here, because the law does not say that 
the exercise of slavery in the British settlements is illegal, 
but that no British subject shall engage in the traffic of the 
slave trade; so that slavery is not denied to exist by the laws 
of England. Indeed, if iheJVest India planters were not 
protected in the exercise and enjoynient of that species 
of property, and entitled to recover in this country, either 
for the price, or for ap injury done thereto, they would be 
placed in a very disadvantageous and alarming situation. 
Upon this point the case referred to by the Court, of Butts 
V. Penny, is worthy observation. [Best, J. That case was 
never decided. All that it affords is the mere extra-judicial 
dictum of a Judge, It appears that the roll was only 
marked with the words ulteriiis consiliinii,” But, inde¬ 
pendently of that, it has been more than once over-ruled 
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'jn subsequent eases.] It is not cited as a direct authority 
upon which the Court cun act, but to sliew the distinction 
between slavery in England, and slavery in tlje IVest Indies. 
It is inconsistent with the law, that a man should be in a 
slate of slavery here, but it is not inconsistent with the 
municipal laws of* the colonies that he should be a slave 
there, liow/e/sef’s rase, therefore, is distinct from the pre- 
.sent, and dues not affect it. [Best, J. The only distinction 
is this, that there the negro had been brought to England 
by his master; here the negroes hud only set their feet 
upon the deck of an English man of war ] is there any 
substantial difference I Are not the rights obtained by 
these people by going on board an English vessel, the 
same as if they had actually lauded on English ground ?] 
There is a great difi’ereni:e between manumission in this 
country and in others. That is particularly obscr<icd in 
Keene v. Bat/colt (a), and indeed, if no such difference 
existed, the Biitish colonies could not possibly be protected 
or maintained. If the position last suggested by the Court 
can be supported, then if a ship be taken on the high seas 
with slaves on board, as in the case of Madraza v. 
Willesib), the moment the slaves set their foot upon the deck 
of the captor’s vessel, they are redeemed, and become free 
men. Ilut no such result can follow, because the act of seizing 
the ship, and of transferring the slaves from it, is a tortious 
and illegal act. If manumission could be thus eU'ectcd, the 
colonics must instantly be ruined, because all the slaves would 
Aesert as speedily as possible, would be received on board of 
English vessels, and would so become free men. 

/ci/, J. Keene V . Bni/cotl was the case of a person, being a 
slave, entering into a contract as if he had been a free man, 
to serve in this country for a limited space of time; and 
therefore tloes not bear upon the present case.] It is not 
quoted as an authority in point, but as an answer to the sug> 
gestion that the moment a slave treads the deck of a British 
vessel he becomes free. [Best,J. 1 did not quite go that 
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length, nor is it necessary to do so. Suppose the ship 
ill this case to have been in the waters of Florida^ then a 
slave on board her would have been in the same situation 
as if on the land, and all the law's of Florida would attach 
both to the ship and to the slave; but when the ship is 
on the high seas, or off Cumberland Island, she is in effect 
in England, at least she is not in Florida, and all the 
laws of England attach to her, and to all that* arc on 
board of her.— Bayley, J. The plaintiff cannot support 
any of the counts in this declaration, except that for har¬ 
bouring the slaves. Now, in order to support that count, 
it must appear that the defendants harboured them, knowing 
them to be the plaintiff’s slaves; but all that the case finds is, 
that the plaintiff told the defendants that the slaves were his; 
is that sufficient ? Must they not,know the fact of their own 
knowledge in order to render them liable under this count ?] 
Upon the authority of Blake v, Lanyon{a), which is directly 
in point, the knowledge of the defendants here, is sufficient 
to sustain the second and third counts. There it was held, 
that an action will lie for continuing to employ the servant 
of another after notice, though the person so continuing to 
employ the servant did not procure him to leave his master, 
or know when he employed him that he was the servant of 
another. The case of Smith v. Gould (b), does not affect the 
principle upon which this action may be maintained. That 
was an action of trover for several articles of property, and 
among the rest a negro. There was a verdict for the plain¬ 
tiff, with separate damages for each, including 30/. for thn 
negro; and after argument on a motion in arrest of judg¬ 
ment, the Court held that trover did not lie for a negro. 
Mr. Hargrave, in his argument on Somerset's case, adverts 
to this decision, and says, ** If in this case the action was 
for a negro in England, the judgment in it is a direct con¬ 
tradiction to the case of Gelhj v. Cleve{c). Jlut 1 am 
inclined to think that in this, as well as in the former cases 
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of trover, the negroes for which the actions were brought, 
were not in England, and that in all of tliein the question 
was, not on the lawfulness of having negro slaves in Eng¬ 
land, but merely whether trover w'as the proper form of 
action for recovering the value of a negro unlawfully detain¬ 
ed from the owner in America or India. The things for 
wliich trover in general lies are those in which the owner has 
an absolute property, without limitation in the use of them, 
whereas the master’s power over the slave doth not extend to 
liis life, and consequently the master's property in the slave 
is in sonic degree qualified and limited. Supposing there¬ 
fore the cases of trover to have been determined on this 
ilistinction, I will not insist upon any, present benefit from 
them in argument, though the last of them, if it will bear 
any material inference, is certainly an authority against^slavery 
in England” There is a main distinction between that case 
and all llie law to be met with on the subject of slaves, 
namely, whether the property was taken in England, or in a 
part of the globe where slavery exists, and is allowed by 
law. If this be a sound distinction, there seems to be no 
answer to the present action, because as neutral states, and 
neutral subjects, and British subjects resident in neutral 
states, have all a right to have their property respected by 
nelligcrcnt Powers; this plaintiff is entitled to come into a 
British court of justice, and claim redress for an injury done 
to property of any kind, in respect of which an action may 
be maintained at all. If the property thus detained had 
been of any other kind and nature, there is no doubt that 
this action would have been maintainable ; and why arc not 
slaves to be protected as property here, being legal properly 
in tlic place where they were detained ? If such an action as 
the present is maintainable in respect of a servant, or an 
apprentice, which it is; W'hy should it not lie for a slave ? 
An apprentice is quodamniodo a slave. J. That I, 

for one, can never be brought to admit: I cannot imagine 
any tw'o things more widely or essentially distinct.] The ap¬ 
prentice surrenders himself to the will and pleasure of his 

X X '.i 


691 

1823. 

FoitUES 

«• 

CoenUAMB. 



602 


1823. 

Forbks 

V. 

COCHKANB. 


CASES IN THE king’s* BENCH, 

master for a limited time; the slave is disposable according 
to the will and pleasure of his master, for life; that is all the 
ditTereiice between them; but between an injury done to 
property in slaves belonging to a neutral subject, and to the 
same kind of propeity belonging to the subject of a state 
by whose laws slavery is allowed, the difference seems to be 
none. 

Jervis, contrd. The plaintiff cannot recover against either 
of the defemlants, although their cases are in .some im¬ 
portant particulars very distinct from each other. That dis¬ 
tinction howcNcr it is not necessary to enforce, because, while 
the separate defence of each defendant may be rested upon 
the particular facts applicable to them respectively, they 
have a joint and common answe^' to this action upon the 
generarprinciples of English law. It being conceded, that 
there is no ground for charging either of the defendants vvith 
enticing away the plaintiff’s slaves, the result is, that all 
that was done by them individually and collectively was per¬ 
fectly legal. They addressed a proclamation to the inha¬ 
bitants of America, with which country Great Britain was 
then at war, inviting lliem to desert, and to enter into his 
Majesty^s service. That proclamation was so addressed to 
them for the purpose of weakening the forces of the enemy, 
and adding to the strength of those engaged in war against 
them. But it was not addressed to the slave population; it 
was dated at a' distance of 400 miles from the place where 
the desertion of these slaves took place; but a copy of it 
was seen upon Amelia Island, whether by these slaves, or 
not, does not appear, but certainly within a mile of the 
plaintiff's plantation. Whether it was in consequence of 
seeing this proclamation, that these unfortunate persons 
fled from their master, and sought a refuge on board a 
British man of war, docs not with certainty appear; but it 
is clear that they came thither without the knowledge or co¬ 
operation of either of the defendants. Having arrived, they 
aie received on board the fleet, and entered as refugees from 
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St. John's \ their own account being that tliey had come 
from sua-ward. Where precisely St. John's is situated the 
case does not find ; but it niay be admitted that it is in East 
Florida, where the plaintiff'’s plantation lies, and that these Cochkane. 
slaves did come either from the river, or the banks of the 
St.John's, in East Florida. It is also found by the 
ca^e, that they all spoke English, though undoubtedly that 
constitutes rather a fact for the Jury, than an argument to 
the Court. What is it the plaintiff', in his interview with 
Sir (f. Cock burn, after he had presented a memorial, re¬ 
quired to be done? Uc claims the slaves as his property ; it 
is a lucie naked claim. lie is told that he may see the 
slaves, and use any arguments and persuasions he chuses, to 
induce tiicm to return. That was a perfectly legal and pro¬ 
per course for Sir G. Cockhnrn to pursue, and w'as all that 


he could have been justified in doing, or suffering tu be done. 
The plaintiff does see them, and does endeavour to persuade 
them to return, but, as might be expected, wdtliout success. 
It is material to observe that the plaintiff did not come pre¬ 
pared with any means of carrying back the slaves, which he 
ought to have done, and which it must be assumed he neg¬ 
lected to do, because the case does not find tlie fact. The 
slaves refuse to return ; had they a right to refuse ? Un¬ 
doubtedly they had. The plaintiff' then applies to Sir 
(j. Cockhnrn to compel them to return, fie refuses to do 
so, saying, “ that they were free agents, and might do as 
they pleased; he could not force tliem back.'* Was this the 
proper answ'er, and was he justified in his refusal ?• Woiifd 
he have been justified in complying wkh the request ? 
Clearly not. Uc had no power to enforce the return of 
these men to slavery ; he had no authority to fiirnisk tlicni 
with the means of returning, even if they had been willing 
to go ; he had no right to lay a liager upon any one of them 
tu remove him such an act would have been an assault, for 
which he would have been auiiwcrable^ in a Court of law. 
Then, what was he to do with them r Could he throw tkein 
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overboard, to perish in the waves ? For to that length the 
argument on the other side must go, if it is to be entertained 
at all. But not to reason further upon the facts, the present 
case has been decided in j)oint of law by that of Somerset the 
negro (a). Many of the propositions advanced on the other 
side may be admitted without in the least affecting the real 
question before the Court. It may be admitted that a 
Hritish subject may possess a plantation in one of the 
colonics, and have a legal property in slaves there; 
or that he may possess a plantation in Spanish/Imerica, 
where slavery is tolerated by law, and have a legal property 
in slaves there. What are the principles resulting from the 
numerous cases quoted on tiie part of the plaintiff? The 
first class of cases consists of those in the Admiralty Court; 
the Fortuna, the Donna Marianna, the Diana, and the 
Admedle* What is the principle to be extracted from 
these? That the courts of this country will respect the 
property of foreigners engaged in the slave trade, where that 
trade is tolerated by the laws of their own country: that 
is the result of all those decisions, and that only, and such 
it is described and laid down to be, by Mr. Justice Best, in 
liis elaborate judgment in the case of Madraza v. Wilks {h), 
in which all those cases were minutely investigated and con* 
sidered. But that last case is no authority to govern the 
present; they are perfectly distinguishable, and in this very 
iiiipoitant particular; here the slaves had deserted from their 
master without 'the knowledge of the party in whose posses* 
sion they, were subsequently found; there an act of positive 
aggression was committed by a British upon a Spanish sub* 
ject, who was lawfully employed under the sanction of his 
own government in the prosecution of the slave trade; and 
upon tliat ground the Court were of opinion that the action 
was maintainable. If the vessel, in which these slaves 
sought refuge, had been at that time locally situated within 
the limits of the state of East Florida, the case might have 
(u) 1 . Ho. St. Tr. vol. xx. p. i. (fr) 3 B. & A. 363. 
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Stood somewhat on a different footing; but the fact is not 
so; she was either, in the general sense of the vtord, at sea, 
or upon the high seas; or she was within the waters of an 
island recently captured from America ; and therefore she 
w'as, to all intents and purposes, the same as tlie British 
soil; for she waS w'ithin the jurisdiction of Great Britain, 
and within the operation of her laws. The great and com¬ 
prehensive argument therefore is, that the moment these 
refugees hud set foot upon the deck of a British vessel, so 
circumstanced and so protected, they had acquired all the 
rights and privileges attaching to the shores of Great Bri¬ 
tain itself; they were redeemed from slavery, and had be¬ 
come free men; they were from that instant Jururn suorum, 
and were entitled to all the remedies afforded by the laws of 
England, for any act ofr injury or of constraint that might 
have been inflicted on them. The next class of cases 
quoted on the other side, are those cited by Mr. Hargrave, 
in his argument in that of Somerset the negro. Some ob¬ 
servations made by Lord Mansfield in that case will esta¬ 
blish this position, that if a slave escapes from any place 
where slavery is lawful, and sets his foot upon a soil where 
slavery is prohibited, he is from that moment free. 11 is 
Lordship was indeed at one time alarmed at the very exten¬ 
sive consequences of such a proposition; for he says, 
** might not a slave as well be freed by going out of Virginia 
to the adjacent country, where tlierc arc no slaves, if change 
to a place of contrary custom was sufficient ?’* His Lord- 
ship, however, eventually brought his mind to the conclusion 
adopted by the rest of the Court. [Baifley, J, In that case 
the slave was brought into England by his master, with his 
own consent.] 'I'hat w'as the fact, and that constitutes the 
distinction between that case and the present; the slave had 
come into this country willingly, and having refused to re¬ 
turn, or to obey his master’s commands, he bad carried him 
to be put on board a vessel fur the purpose of removing him 
to sell him as a slave; and, under those circumstances, .‘t 
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vrit of habeas corpus was moved for and obtained. I:.onl 
Mav^iehl also alludes to this circumstance; for, in another 
part of the case, he says, The question is, if the owner 
had a right to detain the slave for the sending of him over 
to be sold in Jamaica In live or six cases of this nature 
I have known it to be accommodated between the parties ; 
on its liist coming before me L strongly recommended it 
here: but if the parties will have it decided, we must give 
our opinion. Compassion will not on the one hand, nor 
inconveiiieiire on the otiier, be to decide, but the law; in 
Mliich the dilliculty will be principally from the iuconveni* 
ence on both sides. Contract for sale of u slave is goo<l 
hi?;e; the sale is a matter to which the law properly and 
readily attaches, and will maintain the price according to 
agreement. But here the person> of the slave himself is 
inimedkitely the object of inquiry, which makes a very ma¬ 
terial difference. The now' question is, whetlier any domi¬ 
nion, authority, or coercion, can be exercised in this coun¬ 
try on a slave, according to the American laws. The dilH- 
culty of adopting the relation without adopting it in ail its 
consequences is indeed extreme; and yet many of those 
consequences are absolutely contrary to tlie municipal law 
of England. VVe have no authority to regulate the condi¬ 
tions in which law shall operate. On the other hand, ^loiild 
we think the coercive power cannot be exercised: it is now 
about fifty years since the opinion given by two of the 
greatest men of their own, or any times (since which no 
contract,has been brought to trial between the masters and 
slaves); the service performed by the slaves without wages 
is a clear indication they did not think themselves free by 
coining hither.” His Lordship then goes on to speak of the 
vt.ry extensive consequences the decision of that case involved. 
’I'lie case of Smith v. Ih own («) has been alluded to in sub^ 
stance, though nut by name, because it has been said, that 
an action may be maintained hcic for the price of a slave. 
'Ihat piupusitiuii how'cvcr is much too large, and is not sup- 


{ii) C Srtlk. 



MICHAELMAS TERM, FOURTH GEO. IV. fi97 


ported by that case, which was never decided ; the judgment 
there was arrested on the ground that the declaration should 
have averred (what it ditl not aver) that the negro, at the 
time of the sale, was at Virginia ; and that negroes, by the 
laws of f^irginia, were saleable as goods and chattels. 
[7W,J. Jt appeared by the declaration, as originally framed, 
that the transaction took place in England\ the Court said 
tliey could not discuss that here, and leave was given to 
amend; but it does not appear that any amendment w'as 
ever made, or that the question was ever decided.] The 
cases remaining to be noticed are Butts v. Benny («), and 
Smith V. Gould (b); of which it is also sufficient to say, 
that they are not decisions, and cannot be treated as autho¬ 
rities. [Ilolroyd, J. The present declaration appears upon 
the face of it to be founded not upon any law of the 
Spanish colonies, but upon the general right.] Tncloubt- 
edly that is so; nor is it found by the case, as it ought to 
have been most distinctly, that slavery is recognized by the 
niiinicipal laws of Spanish America. [Zies?, J. The law 
sanctioning slavery is now' a local law, and the plaintiff 
llierefore was bound to shew’ that it prevailed upon the spot 
where this transaction occurred.] The main argument on 
the part of the defendants is, that slavery is not a natural, 
but a municipal relation ; an institution which is conlined to 
certain places, and is necessarily dropped by the passage of 
the slave into a country where no such municipal relation 
exists. [Jlolroydj J. Lord Holt, in Smith’Brozvn{c), 
seems to have considered, that in an action brought hi JEwfl'. 
land for the price of a slave sold in Virginia, the contract 
being made in England, but the slave being actually in Z'lr- 
ginia, where by the municipal law the relation of master 
and slave might exist, it was necessary to shew that slavery 
was lawful in the place where the sale took place, and that 
such an averment must be introduced into the declaration. 
Now, if that be so, his observation goes, not only as an 
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objection to the form of this declaration, but also raises a 
question as to the extent of operation attributable to the 
municipal law of any particular place. It seems to me that 
the municipal right can exist only while both the parties are 
resident in the place where it is recognized; and that where 
tlie master brings the slave, or the slave escapes, to a place, 
where no such right is recognized, there no action can be 
maintained by the master to recover the possession of him, 
because as the slave is under no obligation to return, it is 
no illegal act in any third person to harbour him, or to pre¬ 
vent him from returning.] The argument for the defendants 
is certainly intended to be carried to that length. The right 
of the master goes to this extent, and no further, tliat he 
may maintain an action here for the seizure or detention of 
his slave within the limits of a • country, by the municipal 
laws 6f which slavery is recognized. That was the case in 
Madraza v. JVilles{a), and upon that ground the action 
there was held to be maintainable; but that is not the case 
here; for here the slaves had, by entering on board an Eng¬ 
lish ship, lying off an English port, ceased to be slaves; 
they had shaken off that odious and degrading condition by 
escaping from the limits of the state by the laws of which 
it was imposed upon them, and had become free men. 
Let the present case be tried by the test already suggested 
by the Court; Could Sir G. Cockhurn legally have used 
force to turn these individuals out of his ship, and to com¬ 
pel them to return to the plaintiff’s plantation ? If he had 
done so, would not any one of them who could afterwards 
reach any place where a British court of justice was to be 
found, have been entitled to maintain an action against him ? 
l^Bestf J. Suppose, in the attempt to remove any one of them 
by the act, *or the orders of tlie defendants, a scuffle had 
ensued, which had ended in his death, would they not have 
been guilty of murder ?] Most certainly they would. It has 
been well safd, that freedom is a natural right, unalienable 
and uiirestrainablc; that right these individuals had re-ac- 

(a} 3 B. A A. 35o, 
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quircd when they had planted their foot upon the deck of a 1U23. 
British man of war; and if any act of violence had been 
offered to their persons there, being as they were, as well by 
the laws of nature as by those of Great Britain free, and Cccmkanb, 
death had ensued, the person who had caused that death 
would have been ‘guilty of murder. Look at the conse¬ 
quences which the proposition contended for on the other 
side would lead to. If Sir G. Cockburn had exercised any 
force or restraint upon these individuals, slavery would 
have existed in the very last place in which it can, or ought 
to exist, on board a British man of war, the bulwark of 
British liberty. What would become of the discipline of 
the British navy, if slavery were to be tolerated there f 
What would become of the spirit of British seamen, if they 
were to be made the witnesses of acts of oppression coin- 
niitted upon the persons of their fellow-subjects ^ If it is 
terrible to the feelings and apprehension of Englishmen that 
slavery should exist in their own country, and on their own 
soil, it must be equally intolerable to them that it should 
exist on board their ships of war, eveiy one of which is 
part and parcel of the soil of England^ governed by the 
same laws, and protected by the same rights. The case of 
Keene v. Baycottia), which has also been cited, has no 
analogy whatever to the present. It must be conceded on 
the authority of Blake v. Eanyon that in order to sus> 
tain this action it is not necessary to affect the defendants 
with previous knowledge; it is certainly sufficient if they 
have harboured the plaintiff’s slaves after notice that they 
were his, without personal knowledge of the fact. Admit¬ 
ting also, what is not expressly found by the ease, that 
slavery is rccc^nizcd by the municipal law of East Florida, 
still, as these individuals were not enticed by the defendants, 
but came to them voluntarily as refugees, and were received 
as refugees, and not as slaves, it may be safely contended 
that neither of the defendants has committed any act for 
which he is liable to answer in the present action. 

OO ^ H. lil. (i) 6 T. It. 221. 
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hyt J. How could the defendants know that these indivi¬ 
duals belonged to the plaintiff? Were they bound to make 
inquiries, and satisfy themselves upon that subject ? Was 
Sir G. Cockburn himself to travel forty miles to ascertain 
the fact, or whom was he to send upon such a commission ? 
It seems to me that his duty, as the commander of a man 
of war, equally precluded him from undertaking such a 
work himself, and from employing any of his crew upon it.] 
That is indeed a very strong and material argument. The 
plaintiff s memorial averred that the refugees were his slaves, 
but there was no other evidence of the fact, except as it 
appears to be assumed by Sir A. J. Cochrane's letter to Sir 
G. Cockburn. 1 think that letter puts the case 

upon the only proper ground. Sir A. J. Cochrane says, 
** these people are come to receive protection from us, and 
we cannot send them back again witiiout the authority of 
government.”] The defendants therefore have acted througlv- 
out bond fide, and there are many cases to shew that per¬ 
sons in an official capacity, acting bona fide, are nut re¬ 
sponsible for the consequences of their acts. Sutton v. 
Johnstone (a), and the cases there cited. [^Bayley, J. There 
is an essential difference between acting mala fide, and per¬ 
haps in substance saying, ** 1 will not use force; these per¬ 
sons arc on board my ship; you may persuade them to return 
if you can.”] And that distinction ought to weigh in favor 
of the defendants here; they did all that they were bound 
to do, and all* that they legally could do, for the benefit of 
the plaintiff; therefore they cannot be liable to an action at 
his suit. [^Bestf J. There is a case in liushwortb {b), where 
it was held, that the Hogging oF a slave could not be justi¬ 
fied.] Sir G. Cockburn was clearly justified Uierefore in 
refusing to compel these persons to return to slavery, and 
as no claim was made to them after that period, the plaintiff 
must be taken to have acquiesced in their detention, and 
both the defendants having acted bona fide, tliis action will 
apt lie, particularly as they acted for the best, in a situation 
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of considerable difficulty, and in a place 6agrantc bcllo. If 
these persons had been American subjects, it was the duly 
of the defendants to detain them, and the fact of their all 
speaking English might well induce a belief that they were 
so. If they were slaves, it was by force of the 46 Geo, 3. 
c. 52. illegal to transport them from one place to another, 
and so their detention was a mere act of duty. But the 
main and irresistible argument is, that these slaves, having 
of their own accord deserted from a country, by the muni¬ 
cipal laws of which slavery was tolerated, and arrived at a 
place where slavery was prohibited and abolished, and did 
not exist, had by those means become free men, and could 
not legally be compelled to return to their former master. 
Upon that ground it is clear that the action is not main¬ 
tainable. « 
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Comytij in reply. '^The distinction originally taken be¬ 
tween slavery and the slave trade, has not been answered or 
removed on the part of the defendants, and therefore the ar¬ 
gument built upon it remains unshaken, and goes far to 
support the plaintiff’s case. The objection that the de¬ 
claration does not aver that slavery was lawful on the spot 
from whence the slaves deserted, has no weight; the omis¬ 
sion is unimportant, and the averment was unnecessary, for 
this reason; the Jh'itish legislature have not declared that 
slavery is illegal; all the statutes on the subject are strictly 
confined to the slave trade, as a traffic; in alk cases, there¬ 
fore, where slaves are seized from their owner, whilg he is 
in the actual prosecution of the traffic, it is necessary to 
aver that he was lawfully in the exercise of it, and pro¬ 
tected in it by the municipal laws of the country in which he 
is carrying it on; but in all other cases it is unnecessary. 
It is stated in the plaintiff’s memorial, and it is also found 
by the case, that the plaintiff had been thirty years resident 
ill East Florida; the correspondence between the two de¬ 
fendants assumes the fact, that the slaves were the property 
of the plaintiff, and that slavery was peraiitted in East 
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Florida \ the claim made by the iSpam’sA Governor asserts, 
that the slaves were the property of subjects of that state; 
and therefore, altogether, there is enough to shew that 
slavery was permitted by the laws of the'state, and to sup¬ 
port the plaintiff’s averment, that he was " lawfully pos¬ 
sessed” of these slaves. The proposition that every slave 
who sets his foot on board an English ship, floating either 
on the high seas, or within the limits of an English port, 
becomes eo instanti free, has not been supported by any 
general authority, any know'n law, or any decided case; and 
the question whether an English ship, so circumstanced, is 
equivalent to the English soil, may be answered by drawing 
the same distinction between the one and the other, as has 
already been suggested between slavery and the slave trade. 
\^Best, 3. In some countries, (lie master has an absolute 
pow<fr of life and death over his slave j supposing him to 
take a slave on board an English ship, would he have the 
same power there? or, if he put him to death, would he 
not be guilty of murder ?] It is not requisite to carry the 
argument to that extreme length. It has been asked “ what 
could Sir G. Cockhurn do, and how could he act, when 
these slaves put themselves under his protedion ?” His 
course was at once plain, safe, and easy. He should have 
said to them, You are the slaves of a neutral subject, 
residing in a neutral state; being such, I cannot receive 
you and if he had in the first instance received them under 
a mistake, he* should, so soon as he was undeceived, have 
put them on board the plaintiff’s boat, in which they had 
come to him, and seen them safely landed on the nearest 
Spanish shore. Instead of that,* he refuses to deliver them 
up, he detains them on board, and afterwards carrys them 
to Bermuda, a place where slavery is allowed, and employs 
them in the dock-yard there. When the war terminated, all 
the slaves in possession of the British, which belonged to 
American colonists, were given up to their respective 
owners; but the plaintiff’s were still detained. Why was 
this ? There was no ground for making any distinction 
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between Spanish colonists and American colonists. Sutton 
V. Johnstone (a) has been relied on as shewing that this 
action will not lie against the defendants, because they have 
acted bona fide, and in the discharge of their official duties; 
but that case does not at all apply, in principle, to the pre¬ 
sent ; it was decided there, that an action for a malicious 
prosecution would not lie against the officer of a court mar¬ 
tial, because it was a competent court of jurisdiction, and 
lawfully constituted to inquire into the subject-matter of the 
plaintifl *s conduct on that occasion. What bearing has 
such a case as that on the present, or what analogy is there 
between them ? It is impossible to discover any. Another 
case, extremely important from its analogy to the present, 
and as shewing that the defendants in this case have acted 
throughout the transaction*with a perfect knowledge that the 
persons whom they harboured, were the slaves of rhe •plain¬ 
tiff, has been wholly unnoticed, or at least its effect un¬ 
answered by the arguments on the other side. That is the 
case of Blake v. Lanyon (b). It is clear from that autho¬ 
rity, that the defendants had sufficient notice of the pro¬ 
perly of the plaintiff in these slaves, to sustain the action 
in that respect; but if the evidence of his claim appeared 
to them equivocal or insufficient, they should have required 
additional proof, and it would have been supplied, it is 
said, that this part of the case applies exclusively to Sir C. 
Cockbnrn, and cannot affect the other defeixiant; but the 
subsequent conduct of Sir J. A. CochranCf and his corres¬ 
pondence upon the subject, render him an active party to 
the whole transaction, and involve him in all the responsi¬ 
bility attaching to the other defendant. The final removal 
of these slaves to Bermuda, and their detention there after 
other slaves had been given up to their owners, was an act 
of aggression on the part of both the defendants, amply 
sufficient to sustain this action. It is supposed that they 
were ignorant whose slaves they were, or that they acted 
under a mistaken idea that they were American property. 

(«) 1 T. R, 4W. iji) 6 T, R. 210. 
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Such a supposition is absurd. They could not have sup¬ 
posed them to be American subjects, because all American 
subjects of a similar description had been delivered up 
before these persons were removed to Bermuda. No other 
person, but the plaintiff, had made any claim for them; 
then to whom could they belong, but the plaintiff? 'J’hey 
were evidently the slaves of somebody, and whose slaves 
could they be but the plaintiff’s? [Best, J. The argument 
on the other side, is, that they were nobody’s slaves; that 
they were no longer slaves.] That has been already an¬ 
swered by the observation that it is a mere assertion un¬ 
supported by dictum, decision, or law, and deserving, there¬ 
fore, no more than assertion on the other side in contra¬ 
diction. But a more efficient answer has been given, be¬ 
cause it has been shewn, that as slavery was legalised in the 
state cf East Florida, and was therefore to be resi)ected by 
the Courts of Great Britain, these persons being harboured 
within the limits of East Florida, and being in fact then the 
slaves of tlie plaintiff, were not, could not be, redeemed or 
manumitted by the mere act of taking refuge in an English 
vessel. On this position the plaintiff’s case must depend, 
and on this ground, unrefuted and unanswered as it is on 
the part of the defendants, it is contended, that the plain¬ 
tiff is entitled to the judgment of the Court. 


Bayley, J.—It is matter of great satisfaction to me, 
that this case, which is one of very considerable importance, 
and to^a certain degree of considerable novelty, will be 
turned into a special verdict; and if after that, the parties 
should be desirous of having it re-argued in full Court, I 
shall be very much disposed to concur in that proceeding. 
At present, the impression upon my mind is, that the ac¬ 
tion is not maintainable. 1 think we may lay entirely out of 
the question the different decisions which have taken place 
in the Court of Admiralty; because I think that Court, 
without at all touching upon the question now raised, could 
not have decided in any other way. Different persons hav- 
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tng taken upon themselves to he active to seize vessels with 
slaves Oil board, on the ground, that hy the law of nmlons, 
or the law of this country, tlicy had a right to make such 
seizures; the Court of Admiralty says nothing more than 
this: ** We will not give you our assistance in condemning 
this property; hy the law of the particular countries, to 
which the claimants in these instances belonged, they had a 
legal property in that which you have seized, and as t!ie 
Court of Admiralty is to act hetweeu one country and an¬ 
other, upon that which is the common principle of both, 
it cannot say, we will lend you our assistance in con¬ 
demning a vessel for being engaged in that which, accord¬ 
ing to tlie municipal regulations on the country to which 
the claimant belongs, was no w'rong. He had done no act 
which subjected his vcss<*l to condemnation; and with re¬ 
ference to its own laws, this coimtry has no right to say that 
he has been doing wrong, or that his property is subject to 
condemnation.” The decision of the Admiralty Court, 
therefore, is substantially in the nature of an anioveas ma¬ 
ims, and no more. As to the case referred to, of Madraza 
V. Wilks (a)f the defendant there having taken upon him¬ 
self to be activey and to seize a ship, the Court, upon 
looking into the circumstances, said, You had no right to 
make the seizure; we cannot justify your act; and there¬ 
fore you must abide by the consequences of it.” Having 
given what appears to me to he an answer to those respec¬ 
tive cases, 1 will come more closely to thsrt which is the 
subject in question. My opinion does not at all proceed 
upon the notion that slavery is not to be tolerated in the place 
in which these persons wcie slaves. I do not mean to ex¬ 
press an opinion that an action may not, under some cir¬ 
cumstances, be maintained for the enticing away, or for the 
harbouring a slave. My opinion is not founded upon the 
idea, that the instant a slave deserts his master’s plantation, 
and escapes to another country where slavery is not toler¬ 
ated, he, ex excessitate, becomes to all intents and purposes 
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a free man. That is not the foundation of my judgment to¬ 
day ; I do not fetd it necessary to decide that point at pre¬ 
sent one way or the other. But this f do mean to say, that 
there is a wide distinction between making the law of .£«g- 
iand active, and making it passive. In the cases which I 
have referred to in the Admiralty Court,' the law has been 
considered as passive; but here we are desired to put it into 
activity, on the ground tliat the defendants have inflicted a 
wrong upon the plaintifl'. In my view of the case, there is 
no ground for drauiiig that conclusion witli reference to the 
conduct of the defendants, and the oflicial characters whicli 
they fdled at the period of this transaction. The grounds of 
complaint in tliis case are, first, that the defendants enticed 
away the plaintifi’’s'slaves, upon which it is sufficient to say, 
that there was no evidence of M>y euticenicnt whatever; 
second, that the defendants harboured certain individuals, 
knowing them to be the slaves of the plaintiff. On this 
point, 1 intimated to Mr. Cornet/,, as the case was going on, 
that there appeared to be no evidence to prove that the de¬ 
fendants had any such knowledge; that there was a claim 
on the part of the plaintiff, but a claim only, and I wished 
to know whether Mr. Jeivis would concur in assuming that 
they had such knowledge. That, however, was declined. 
Perhaps the observations that I shall make upon the third 
count, will render this point, and my opinion upon it, the 
less material. It is said, that there is a third count which 
alleges that thd defendants harboured and detained the slaves 
after ncticc that they belonged to the plaintiff; and the case 
of Diake v. Lam/on {(i) is referred to as deciding that such a 
count is sufficient. Upon the* authority of that case it is 
certainly clear that an action may be maintained against a 
party for harbouring after notice ; but there is an additional 
and very essential allegation in that case, as in the present, 
namely, that the defendant wrongfully harboured after no¬ 
tice, and upon that arises the question, whether these slaves 
were wrongfully harboured by Sir George Cockburn or Sir 

{(i) 6 T. R. 
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Alexander Cochrane. I inenlion Sir George Cockhuen lirst 
ill order, because ho was the foroiuost, and the more activo 
party in the transaction, and necessarily so. In that case I 
take it for granted it was proved, that after the notice had 
been given, the defendant had full opportunity of making 
inquiry, and of satisfying himself whether that which was 
brought forward and asserted on the part of the pluintin*, 
had foundation in truth, or not. There would be no dilti- 
cully, w'ith reference to any man resident within the king¬ 
dom, in asci;rtaining, as a fact, whether he was or was not 
lilt; servant of one A. li .; but it by no means follows in the 
case of the captain of a man of war, upon a foreign station? 
that he can have the same facility in sytisfying himself, or 
making any inquiry into the fact; and in many instances it 
may be utterly inconsistent with ilic duties which he has to 
perform as a servant of the public, to employ persons in 
ascertaining whcliit'r certain individuals, claimed as the 
slaves of one A. />. are, or aic not, in point of fact, his 
slaves. 'J'lie result of such inquiries, as could be made oii 
the spot, under such circumslauccs, or of the investigation 
of the claims of different persons there, must be very vague 
and unsatisfactory. It might occur, that by collusion, or 
other means easy to suggest, false claims would be set up. 
I should very niiicli dotiht wlielhcr Sir George Cockhnrn 
could wilii any propiicfy eillier have gone in his own person, 
or have detached any of his oflirers or men from his ship, to 
go upon such an inquiry. Suppose an occurrence had 
happened in the absence of a part of his crew, which re¬ 
quired the united strength and exertions of every individual 
composing it; it would be no excuse to the government of 
this country, for aiiy’neglect of that duty which he ow'cd to 
them and to the public, to say, that he had disjiatched a 
portion of his crew to ascertain whether some persons who 
had come over to his ship, and who had been claimed by 
diflerent individuals resident in different places, in faei be¬ 
longed to those, who elauned them. Tie might have had 10(' 
<liflerent slaves. refiig«*es from as many diffi'P'iit qiiaitrr,-; 
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some from one colony and some from another: and if he 
was to make any inquiry at all, it would be necessary to 
visit every one of those places. []is vessel was at a distance 
of thirty miles from the pluintiiT’s plantation, and he would 
have had to send that distance in order to make any efllcient 
inquiry in the present case. But suppose lie hud been fifty 
or one hundred miles from the plantation; or suppose he 
had picked up these people far out at sea; what must he 
have <lone tlrcn? 1 feel no difficulty in replying to the ques¬ 
tion. He is to net bona fide. If it can be shewn that he 
has acted malil fide, he is liable to an action; but so far as 
I can judge, in order to sustain an action against any person 
who fills a public office, as the defendants in this case did, 
it is essential to shew that he has acted mala fide. Then 
how do the facts stand here? “The plaintiff conics on 
board, claims the slaves as his property, and desires to have 
them dismissed from the ship, and delivered into his posses¬ 
sion. Sir George Cockburn sa)s, “ if you can persuade them 
to go, they shall go.” The plaintiff endeavours to persuade 
them, but they refuse. What is Sir George Cockburn then 
to do ? It is said that he ought to send them out of the 
ship; whither is he to send them ? Suppose they say, “ ne 
will not go; at least wc v\ill not return to East Florida; 
give us a boat; furnish us with the means of going away, 
and wc will exercise the option of going to such place as we 
shall think fit; wc will go to Cumberland Island.” Tiic 
plaintiff^ it is to be observed, docs not desire them to be 
set at Huge; he demands possession of them, and insists 
that they shall be compelled to return to his plantation. 
Then would Sir George Cockburn have been justified either 
ill giving these people a boat, and suffering them to go 
wherever tliiiy chose, or in using force to compel them to 
go to any particular place ? 1 am of opinion that he would 

nut have been justified in pursuing either of those measures, 
and that considering the delicate and important situation 
which he filled, and the nicety, I may even say the difficulty 
of the legal question which he was thus suddenly called 
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upon to decide, he adopted the most prudent, the most 
equitable, and the most liberal plan that was open to 
him. The question of law proposed to him was one 
respecting which there might be a contrariety of opinion 
even among experienced lawyers; then how was he to 
decide it ? When a human being is a slave in a country 
M’liere slavery is tolerated ; how far the condition of slavery 
cuntiuucs to attach to him when he gets without the limits 
of that state; and how' far neutral states are warranted in 
treating Iiiin as a slave, or are bound to treat him as a free 
man; are questions of very considerable legal nicety. In this 
dilemma. Sir George Cockhurn seems to me to have done 
that which a discreet man, acting bond (Jde, would and ought 
to have done, if he had said, as he had the power to say, 
these men shall not remain any longer on board my ship, 
but f will not force them into your possession ; they shall 
go where they will;” where would they have gone? Clearly 
they wotdd not have returned to San Pablo, and therefore 
the plaintitf would not have been benefited by such an ar¬ 
rangement. But instead of that, he writes to his com¬ 
mander-in-chief, desiring to be informed how he is to act; 
he is told that the question can only be decided by the 
government, and he is rlirected, in case the government 
should decide it in favor of the plaintiffs to send the people 
to a place where they will be forthcoming, in order to be 
given up to their ownor. As far as 1 can judge, therefore, 
the character of mala (ides docs not attach in any respect to 
the conduct of either of the defendants ; but on the* contrary 
they appear to me to have acted throughout bon^ tide, and 
most considerately for the interest of the plaintiff. Then, 
upon the ground that the defendants did not, in the language 
of tins declaration “ wrongfully harbour anil detain” these 
poisons, i am of opinion that their characters as public 
oflieers placed tlicm in a difl'erent situation from that in 
vvliich other individuals might have stood, and lliat the plain¬ 
tiff has not made out a sufficient cause of action in either of 
the counts, against cither of tlu; defendaiUs. 1 do not think 
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it necessary to enter more niinutcly into th(5 question now, 
but if the parties shall succeed in convincing me upon the 
argiinient on the special verdict, that in adopting the prin¬ 
ciples which 1 Iiave now suggested, I have in any respect 
been wrong ; I hope 1 know enough of myself to feel that 
I shall be rather proud of acknowledging that I have been 
mistaken, than of tenaciously adhering to any opinion, 
merely because I have once expressed it as my own. My 
opinion at present is, that the plaintiff is not entitled to 
inaiiitain this action. 

Holroyd, J.-—I al.jO am of opinion that the plaintiff is 
not entitled to maintain the present action. It is brought, 
as the case slates, by a Ihiiish subject, domiciled in the ter¬ 
ritories of a foreign power, and it is foumled, not on any 
specific right under the law of the country where he resides, 
but upon a general riglit belonging to him, as being the pro¬ 
prietor, and in the possession of a cotton plantation, lying 
contiguous to the liver St. Johns, in the province of East 
Florida, and on which he employed divers slaves of him the 
plaintiff; and so claiming a general property in them as his 
slaves. According to the circnmstanccs stated in the case, 
the plaintiff seems to have had no right in the slaves, except 
in the character of slaves; for they do not appear to have 
been serving under any contract to which they were parties; 
bis claim therefore rests upon a general right to them as slaves, 
and upon that which it is for him to make out to be a wrong 
done by'the defendants, an injury to that right which he 
claims. I take it that in England at least, and according to 
the principles of the English law', slavery cannot be con¬ 
sidered as warranted by the general law of nature. I am 
not deciding whether particular circumstances may or may 
not introduce a legal relation to that extent; but, supposing 
they can, it can only exist so far as it is tolerated by the 
general or particular laws of places to which persons arc 
bound to submit. The plaintiff therefore cannot main¬ 
tain this action upon the general law', independently of 
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sonic local and positive institution, and Ids cause of ac> 
tion must arise exclusively from the right he possessed by 
the law of the country wheic he was dondciled. If he 
could shew' that the defendants, being British subjects like¬ 
wise, had gone into the country where he was domiciled, 
and deprived him of what w'as there considered as a right in 
him, and allowed to be enjoyed by him, I by no incuns say 
that he might not support an action against them. Accoid- 
ing to the opinion of Lord UoU, in Smith v. Brozon (a), it 
aiipenrs, that being an inhabitant of East Florida, although 
a British subject, and entitled by the laws of that state to 
possess these persons as slaves, he might recover against 
these defendants for any act done by them there, and amount¬ 
ing to an invasion of his rights ; and upon this principle, that 
the law of England will* extend itself so as to protect the 
rights of English subjects, and to remedy any grievance 
committed upon them by English subjects in detriment of 
those rights, wherever they may be. I do not, however, 
think it necessary to express any decided opinion upon that 
jioint, because the present case does not render it requisite, 
'rihs plaintilf is a British subject, resident within the 
colony of East Vlorida. By the law of that colony, I take 
it to be snihciently stated in the case for us to infer, that 
slavery is there tolerated. 1 conceive that the right of 
slavery in a foreign country can be considered by the English 
law as a right founded, not upon the law of nature, but upon 
the law of the country; and therefore, sufiposing that the 
law of England can give a remedy to a British subject pos¬ 
sessed of that right, against another British subject, resident 
in that country, and bound to obey the laws of that country, 
though they sanctioned rights that would not be sanctioned 
in England-, still the plaintiif does not apfiear to me to be 
entitled to such a remedy. If the plaintilf’s right be con¬ 
sidered as founded upon the law of Spain, extending to this 
Spanish colony, it can be only co-extensive with the ter- 
ritoiies pf that state. I do not mean to say that the same 
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right which he possessed over these persons in East Florida 
by the law of that place, would not also have extended over 
them in any other place where the same law existed, if he 
had removed them thither without doing any other act of 
emancipation; but when the slave escapes out of the ter> 
ritory where the law exists, into another where it does not 
exist, and withdraws himself out of the power and posses¬ 
sion of his master, into the protection of a person who can¬ 
not by the law of his country be the owner of a slave; then 
1 think the right of the master, being co-extcnsive only with 
the municipal law of his own country, does not continue in 
the slave, but the slave becomes entitled to that freedom 
and independence which is secured by law to all the inha¬ 
bitants of the country in which he has taken refuge, and 
from which he has sought protection. We know, by ex¬ 
perience, that the fact is so with respect to all our own 
colonies; the moment a slave from any one of them steps 
on British land, there is an end of his slavery, he is a free 
man. Suppose the case of an uninhabited island discovered, 
and colonised by this country; undoubtedly all those who 
went to settle there would be under the protection and 
governed by the laws of England. In the case of a con¬ 
quered country it might not be so; because in such instances 
tile original laws are frequently permitted to prevail. But 
in a country discovered and colonised by England, the Eng¬ 
lish laws would unquestionably prevail, and freedom would 
be as much the itiheritaucc and the right of the inhabitants, 
ns if theyvcontiiiued to* live upon English soil. Suppose a 
slave from any part of the globe were to effect his escape to 
a place so circumstanced, wouliT he not become free as 
much as if he had escaped to England itself ? I confess it 
appears to me that he would. He would cease to be a 
slave 'm\England, because the laws of England prohibit his 
detention in slavery, and declare that all who breathe her 
atmosphere and tread her soil, shall be, and are free; and 
J apprehend that the same reasons and principles would 
render liitu a free man if he landed upon any place which 
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\V 9 s governed by the same beneficent laws, even though he 
would have continued a slave while he remained in any of 
those JBritish colonies where slavery is permitted to exist. 
Then what is the situation of the slaves in question ? It is 
true that they did not escape to any spot of land belonging 
to Great Britam, and where consequently slavery is prohi¬ 
bited ; but they go on board a British man of war, lying 
contiguous to Cumberland Island, a part of the British do¬ 
minions, and there place themselves as refugees under the 
protection of a British officer. On board that ship the laws 
of England prevailed, and slavery could not exist; and 
therefore they came within the operation of those laws, and 
stood in precisely the same situation as if they had landed 
upon any coast which formed part of the British empire. 
That being the case, it was no wrongful or illegal act in the 
defendants to receive and shelter them ; quite the confrary: 
the right which the Spanish law gave their master over them 
had ceased; they had got beyond his control, and out of 
the territory where the law which doomed them slaves pre¬ 
vailed; and they were under the protection of individuals 
who were perfectly independent of the law's of SpaiUj be¬ 
cause they had not entered the Spanish territories cither as 
friends or foes. In this situation w hat is done ? The plaiu- 
tilT comes and claims the slaves. Sir George Cvekburn says, 
“ If yon can persuade them to go with yon, yon are at 
liberty to do so." Is he able to persuade them ? No; they 
lefuse to accompany him. lie was not permitted to add 
force to persuasion, nor did Sir George Cockhurn ifse any 
force : indeed no such application seems to have been made 
to him, and therefore the refusal cannot be imputed to him; 
nor docs it appear that either party had the means of enforc¬ 
ing their return, if an application to that cffi ct had been 
made. They are then suffered to remain on board, open 
to all the persuasion, short of actual violence, which the 
plaintiff could employ upon them, and more than that J 
think Sir George Cockhurn had no right cither to do hini- 
bclf, or to permit to be done by others, 1 think it was no 
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wrongful act in him, being a Brituh oflicer, chief in com¬ 
mand on that spot, though under the command of a superior 
officer stationed at a distance, not to sufter these persons to 
be removed by force; and upon that ground 1 am of opinion 
that this action is not maintainable. 1 have hitherto given 
my opinion upon the assumption that tlierc was a right of 
action in the pluiutiffi, and a wrong done by the defendants, 
for which he was entitled to a remedy; but that this is a case 
in which an action will lie, considering the particular situa¬ 
tion of the place where the transaction occurred, being 
flagrante bello, and where the defendants were acting as 
public officers in the discliarge of a public duty, I by no 
means admit. Supposing, however, that there is, strictly 
speaking, a ground of action, it might be matter for consi¬ 
deration, whether the remedy sought should not have been 
by some other mode, as by applying to the superiors of the 
defendants, or to the government of the country, The cases 
from the Admiralty Court, 1 think, differ essentially from 
the present in the particulars which have been already so 
clearly pointed out by my Brother liayley. The case before 
the Court is very distinct also from that of Madraza v. 
IVilles {a). There, the plaintiff' being a Spanish subject, and 
the slave trade being tolerated by the laws of SpaiH, he had 
a right sanctioned by those laws to carry on the trade, and 
the subjects of this country, being in amity with Spain, had 
no right to interfere with his pursuits. The defendant tlierc- 
fore wrongfully depjived him of a ship engaged in a traffic 
warranted by the laws of the country to which it belonged ; 
it was an act done in violation ,of the right wdiich the laws of 
his own country gave him. But here an application is made 
to restore to the plaintiff slaves, not taken from him by the 
defendants, but who had come voluntarily to the defendants 
for protection, and who, when they had escaped from the 
territory where they were slaves, and from the power and 
ctmtrol of their master, had by the general law become free, 
imlcss the law of slavery prevailed on the spot where Ih© 





715 


MICHAELMAS TERM, FOURTH GEO. iv. 


dcfeiulants received llieni, which it certainly did not. For 
these reasons [ am of opinion that this action cannot be 
supported. 


1 « 23 . 

Founiis 

V. 

CocniiANB. 


Best, J.—Tliis.casc might have been decided on a very 
sliort ground against the plaintiff, but my learned Brothers 
have not gone merely upon that ground, but have entered 
into the general question. X think that has been properly 
done, because if the case had been decided upon the ground 
to which i shall presently advert, it would only have led to 
another action, and therefore we are acting most prudently 
by expressing our opinion that the action could not be main¬ 
tained in any possible form of declaration, or upon any evi¬ 
dence that could be produced. In going into the general 
question, feeling as X do, and as I have ever felt, upon the 
subject of slavery, it is perhaps possible that I may express 
myself with some degree of warmth. I beg, however, to 
guard myself against being misunderstood, and to premise, 
that nothing I may say is meant to be taken as touching 
upon the local rights of the inhabitants of the West India 
Islands to the services of their slaves in that country. They 
have acquired those rights under the encouragement of 
English law, and those rights cannot be put in jeopardy by 
any thing done by any power in this country, without com¬ 
pletely indemnifying them from all possible consequences. 
The crime of slavery is the crime of the natipii, and every 
individual in the nation should contribute to put an end to 
it as soon as possible; it ought not to be continued one 
moment longer than is necessary to fit the slaves for a state 
of freedom ; for our convenience, or for our gain, it ought 
not to be allowed to exist. The plaintiff states his right in 
terms so general, that probably advantage might have been 
taken of it by a general demurrer. He claims a right to 
slaves or servants. X take it that would have been suffici¬ 
ently certain after verdict; but being sufficiently certain 
after verdict, we must see what sort of servants these arc. 
The case shews that they are not servants in our idea of the 
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word; they arc servants in the sense that the word ** servi’' 
conveys, because that undoubtedly conveys the idea of slaves 
in the most abject state of slavery ; but unquestionably they 
are not servants such as an action can be maintained for in 
this country: they are not contract servants, but slaves. 
The objection which occurred to me when I first looked 
at this case was this—how am I to know that the right of 
slavery exists in Hast Florida^^ The right of slavery is not 
a general right; it is a local right; it is spoken of by every 
writer that has ever written upon the subject as a local riglit. 
If that be so, you must first shew me that that local 
right exists in the place where you lay the foundation of 
your claim. Now there is nothing upon this record, nor 
any thing in any of the facts of, the case, which shews that 
slavery is tolerated in the state of East Florida^ 1 was about 
to add, that it would be further necessary to shew, and to 
explain to our ignoiant minds, what slavery is. We have 
no such title in the English law', and have no case which fur¬ 
nishes us with any idea of the rights w'hich a slave-master has 
over a slave. It appeared to me w'e should be right in say- 
iiig, “ you have not shewn that at the place from which these 
people escaped you had a right to keep them in slavery.” 
Of the existence of a right which grows out of a state of 
slavery, our ideas can be drawn only from the fountain of 
English law, and that furnishes us with no idea upon which 
we can form » judgment. But, if this record were amended, 
if in addition to the facts upon this special case (which is 
to be turned into a special verdict) it appeared, that slavery 
did prevail iii East Floridaf and that these persons w'ere all 
actually and legally slaves there, still I am decidedly of opi¬ 
nion that this action could not be maintained against these 
Jtritish officers for what they have done under the circum¬ 
stances of this case. It is perfectly clear that by no act of 
the defendants have these slaves been seduced from the ser¬ 
vices of their employer; if they had, it would have been 
very different. The proclamation which they issued was 
addressed to the inhabitants, not of East Florida^ but of 
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America, with which slate we were then at war; it had no 
reference to the inhabitants of East Florida, nor could the 
defendants have supposed that it would ever find its way 
thitficr; for Sir George Cockburn did not circulate it 
within 400 miles of the confines of that settlement. It 
is impossible to sdpposc he could imagine that it would 
ever find its W'ay into Amelia Island, and have any effect 
upon the slaves there; it is admitted therefore that the 
count for the seduction must be given up, and that the only 
count in this declaration upon which it would be possible to 
support the judgment, woidd be the count for harbouring 
the slaves. l"hat brings me to the question upon which my 
judgment is founded, namely, were these persons slaves at 
the time when Sir George Cockburn refuSed to do the act 

o 

he was desired to do ? I am decidedly of opinion they were 
then no longer slaves. The moment they got out of the 
confines of East Florida, and set their feet on board a Bri¬ 
tish man of war, that not being within the waters of East 
Florida, where, undoubtedly, the laws of East Florida 
would prevail, those slaves were free. Nothing therefore 
was done, or omitted to be done, by these defendants, pre¬ 
judicially to the interests of the plaintiff. Slavery is a 
local law, and, if a man wishes to preserve his slaves, let 
him attach them to himself by the ties of affection, or make 
fast the bars of their prison; for Uie moment they get be-* 
yond his local limits, they have broken their chains and have 
recovered their liberty. They were, as was properly said by 
Sir George Cockburn, free agents, they had all the, rights 
that belonged to Englishmen, and were subject to all the 
liabilities to which Englishmen arc subject. If they had 
been guilty of any offence, they must have been brought 
to answer for it in England; if any injury had been done 
to them, they had full right to apply to the laws of this 
country for redress; and, if that injury amounted to an 
offence, for punishment upon those who were the authors 
of it. Sir George Cockburn went as far as he could go, 
when he said, “ Use persuasion; if they think proper to go 
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back, I will not interpose; I did not bring them here; I 
cannot force them away.” He might have added, “ Nor 
can I permit force to be used upon them; I am an officer 
of the king of England, whose duty it is to protect all his 
people, and I cannot allow any force to be used here, be¬ 
yond that which the law of England will warrant.” I asked 
this question very early in the argument; it any force had 
been used by the slave-master, or any man in his aid ? Is 
there any man, layman, or lawyer, who would doubt that 
any one of those slaves might have brought an action against 
any person who used that force ? 1 go further ; if a slave, 
acting upon his newly-acquired rights of a free man, had 
determined to vindicate the rights of his nature, and had 
said, ** I will not 6e forced back into a state of slavery,” 
and his death had ensued upon hht resistance, it would have 
been murder in every individual who had contributed to that 
death. It appears to me that no one can doubt that those 
consequences would have followed, and must have followed 
according to decided cases. The case of Somerset («) has 
decided, that if such a transaction had occurred in England, 
those consequences would have followed. Is there any 
difference in law between m English ship upon the waters 
of the sea, over which the English flag is flying, and the 
English land.? Is not every man in that ship as much 
protected and governed by the English laws, as if he had 
actually set his foot upon the soil of this country.? If 
so, there is no difference between an English ship and 
English land, and then the case of Somerset has decided 
this case; for Somerset entitled to his discharge, all 
who attempted to force him back into slavery would have 
been liable to actions for the act they had done in contri¬ 
buting to that unlawful end. It has been said by Mr.Cow?/«, 
who has argued this case with great ability, that 8ir George 
Cockhurn might have sent these slaves back; he certainly 
'svas not bound to carry them in his ship; but he could no 
more force them back into slavery than he could have com- 
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niittcd tliein to the deep: it would have been a more cha¬ 
ritable act, perhaps, to have cast them into the waves than 
to have sent them back into slavery; for, in addition to the Forbes 
punishment for quitting their service, probably death itbclf Cocmkane. 
would have been the result of the experiment; and 1 put it 
to any man whether ha would argue that Sir George Cock- 
burn would have been justified in placing them in so dread¬ 
ful a situation. It appears to me that there may be a dis¬ 
tinction taken between the case of these persons, and tlint 
of slaves coming from our own colonics; for we have un¬ 
fortunately recognised the existence of slavery in our co¬ 
lonies, thougn we have never recognised it in our own 
country. This plaintiif comes, not to complain of the 
violation of any confidence inspired in him by any English 
laws, but by the comity of nations. 1 am ot opinion that 
by the comity of nations he can maintain no action in this 
country; but, although 1 am aware that the English law has 
recognised slavery, it has done so only in certain local limits, 
and [ deny that in anyone case, except one'upon which I 
;>hall observe presently, an action has been held maintainable 
upon a right glowing out of slavery, within the municipal 
courts of this country. We find, upon looking into the his¬ 
tory of this subject, that Queen Elizabeth once expressed 
her hope to Sir./o/oi llat^kins that the negroes went volun¬ 
tarily from jJJrica to submit to a state of slavery in another 
country, and declared, that if any force was used towards 
them, it w'ould draw down the vengeance of heaven upon the 
country. It is unfortunate for the memory of that Queen, 
lliat during her reign patents were granted to carry on the 
liatle, and those were followed up by statutes expressly re¬ 
cognising it, and by regulations' made for the carrying it on. 

The legislature, interfering from motives of humanity, re¬ 
gulated the mode of carrying slaves in the middle passage, 
as it is called; and they also thought proper to regidale the 
making of insurances upon slaves who should die natural 
tleaths. There is also an act, passed at a time when one is 
surprised that it should be passed, immediately after we hail 
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accomplished our own liberty by the great and glorious 
revolution, in l688, which certainly speaks of these un- 
happy beings by the degrading appellation of merchandise, 
and authorises their being brought to Etigfand, not indeed 
as the termination of tlieir voyage, but as a place at which 
ships engaged in the traffic might touch.* Notwithstanding 
that act, however, 1 thiuk, that if any slaves had so come 
to this country, and had got within the waters of Ports¬ 
mouth, a great many of them would have been discharged by 
habeas corpus. There are also two later acts of parliament, 
by which slaves in the fVest India islands arc made subject 
to the debts of the persons to whom they belong, and 
saleable. I do not recollect what particular language is 
applied to them there, but they arc spoken of as being 
saleable like any other species of property. Both these sta¬ 
tutes are local in their application; neither of them applies 
to the whole empire ; they are confined to the flc’st India is¬ 
lands exclusively. I do not feel myself fettered, by any thing 
expressed in any of these statutes, from pronouncing the 
same opinion respecting such rights as grow out of slavery, 
as I should have pronounced if they had never been passed ; 
and it remains for me to consider, w'hether a great and 
learned commentator upon the laws of this country is cor¬ 
rect in what he has said, that if a statute orders us to do 
that which the Christian religion forbids, we are not to 
obey the statute; because, if that is correct, these statutes, 
even if they extended over all England, would not interfere 
with my opinion. But happily there is no statute of that 
kind which operates in any degree whatever within that part 
of the British empire in which we are now sitting to ad¬ 
minister justice; they are all confined to \}a.Q West' India 
islands, and it is matter of pride to me to recollect, that 
while senators and statesmen were devising enactments to 
encourage this practice, and recommending the legislature, 
so lately as the reign of George the Second, to declare that 
it was beneficial to the country: at that very time, the 
Judges of the land in Westminster Hall, and disdaining to 
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resort to the narrow doctrine of expediency, rose superior to 
the age in which they lived, and declared, that these people 
could not be the subject of property. As a lawyer, I 
speak of these early determinations, when a different doc¬ 
trine was prevailing in the senate, with a considerable de¬ 
gree of professional pride ; and 1 venture to say, that there 
is no decided case in which an action, founded upon the 
right of slavery, has been recognised in this country. I am 
aware of the case of Butts v. Benny («), where a contrary 
opinion is intimated by a man, for whose memory 1 have a 
great respect; but the case was never decided, a’nd therefore 
1 have a right to say, that such an action is not recognised 
there. But if it had been. Lord Holt, in Smith v. Gould (6)» 
in unison with the whole Bench, declared that the former 
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case was not law, and it fs thus referred to in Lord Kay- 
mond^a Reports, ** Sed non allocatur, for, per totam cifriain> 
this action does not lie for a negro, no more than for any 
other man; for the common law takes no notice of negroes 


being different from other men. By the common law no man 
can have a property in another, but in special cases, as in a 
villein, but even in him not to kill him : so in captives took in 
war, but the taker cannot kill them, but may sell them to 
ransom them : there is no such thing as a slave by the law 
of England. And if a man's servant is took from him, the 
master cannot maintain an action for taking him, unless it 


is laid per quod servitium amisit. If A. takes B., a French^ 
man, captive in war, A. cannot maintain an action, quare 
cepit B. captivum suum Gallicuin. And the Court* denied 
the opinion in the case of Butts v. Penny, and therefore 
judgment was given for the plaintiff, for all but the negro, 
and as to the damages for him, quod querens nil capiat per 
billam.” Admitting therefore, that Butts v. Penny was 
decided, still it is over-ruled by this case, as it was also by 
a previous case of Geliy v. Clcve (c). The case of Smith v. 


(a) 2 Lev. 201. 3 Kcb. 785. (5) 3 Salk. (56o. 2 Lord Rayin. 
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Brown (a), has also been cited, as opposed to this doctiine,- 
but I believe tliat case has been quite luisiinderstood, a.^ 
will appear by the judgment of Lord Man^ieldj in Sorner^ 
set*a case (b), in the course of which, he says an action 
for the property in negroes might be maintained. AH that 
the Court did in Smith v. Brown, was to Ssay, ** If you want 
to agitate this question, you must amend your declaration ; 
you cannot maintain your action for a negro sold in this 
country; you must state the fact upon the record (and this 
is most material to the point 1 originally put) that those 
negroes were*sold in Virginia ; and even that is not enough, 
you must go on to state, that in Virginiay negroes can be 
legally sold.” Whether that amendment was made, I do not 
know', but if it was,' it certainly was never decided upon. Lord 
Holt’s own w'ords are, “ You should have averred in the 
declaration, that the sale was in Virginia, and by the laws 
of that country, negroes are saleable; for the laws of 
England do not extend to Virginia, being a conquered 
country, their law is what the king pleases; and we cannot 
take notice of it but as set forth “ therefore (adds the re¬ 
porter) he directed the plaintiff should amend, and the 
declaration should be made, that the defendant was in¬ 
debted to the plaintiff for a negro sold here at London, but 
that the said negro at the time of sale, was in Virginia, 
and that negroes, by the laws and statutes of Virginia, arc 
saleable as chattels. Then, the Attorney-General coming 
in, said, they were inheritances, and transferrable by deed, 
and not without: and nothing was done.” That point, 1 
feel confident, misled Lord Man^ield, when he made the 
observation, to which 1 shall allude by and by. It is said, 
slaves are inheritances, and transferrable by deed, and there¬ 
fore an action of assumpsit cannot be maintained for them, 
but I must state in reference to the present case, that these 
slaves belonged to a foreign state; the case would have been 
very different if these had been slaves belonging to one of 
our plantations in which slavery was recognised; but the 
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state of East Florida is a foreign state, llie plaintiff’s right 
therefore, must depend upon that ^vhicIl is called coinitas 
inter commiinitates. Now, it appears to me, that there is 
a maxim which completely prevents the plaintilT from re¬ 
covering upon that comity in such a case as this. 1 have 
looked many times into this point, and I take this to be the 
principle, that the comitas inter communitates is never 
allowed to prevail, except where it can prevail vtithout 
violating the laws of our country, without violating 
the laws of nature, and without violating the laws of 
God. If the claim set up is repugnant to either of these, 
it cannot be vindicated in our Courts of Justice, because oiir 
Courts of Justice are regulated by all these three; they are 
founded upon the English law, and • the English law is 
founded upon the law^f nature and the revealed law of 
God, and if the right sought to be asserted, is inconsistent 
with either of these, the English municipal Courts cannot 
recognise it. Now this principle 1 beg to add, is recog¬ 
nised not u\ England only, but by the laws of all Europe, for 
there is a famous case decided in the French Courts (u), 
upon which Mr. Hargrave says, when the French were 
groaning under the despotism of Eouis the 15th, they were 
making the most exalted declarations of the liberty of their 
own country, and declaring, that the moment a slave set 
his foot in France he was free. There is also a case in the 
Courts of France, in which that question was much more 
philosophically discussed than it has been in any case in this 
country, and 1 would refer upon this part of the, case to a 
paragraph \\\ Blackstone ih)\ “Upon these two foundations, 
the law of nature, and the law of revelation, depend all 
human laws; that is to say, no human laws should be 
sutfered to contradict these.” It is quite clear that slavery 
is contrary to the law of England ; and if I can shew that 
it is contrary to the law of nature, for which I can give the 
strongest authority; and if I can shew that it is contrary 

(rt) Tlic Negro case, reported in p. '19^?. Kd. 17-17. .Soe 20 Howol’s 
Lf's Cunsi'.-i Celchrcs, vol. xiii. St. Tr. 12. ct srq. 
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1023. to the law of God, of which we are constantly speaking 

as the foundation of the law of England: then it follows, 
Forbes i 

that we cannot recognise it here. The same writer, in a 

Cochrane, subsequent page says («), ** the law of England abhors, and 
will not endure the existence of slavery, within this nation: 
and now it is laid down, that a slave, or negro, the instant 
he lands in England, becomes a free man; that is, the law will 
protect him in the enjoyment of his person and his property. 
Yet, with regard to any right which the master may have 
lawfully acquired to the perpetual service of Jo/m or Thomas, 
this will remaih in exactly the same state as before.” He 
then goes on to explain how the right to perpetual service 
is to arise, and says, whatever service the heathen negro 
owed of right to his American master, by general, not by 
local law, the same (whatever it isf) is he bound to render 
when brought to England, and made a Christian.” Now 
whatever he may owe by the local law, is got rid of the 
moment he gets beyond the local limit, and what service 
is it that we owe by the general law ? It is service to our 
country, and to our relations, for the protection they have 
alVurdod us, and such service as we may chuse to enter 
into by contract; but a state of slavery excludes the possibi¬ 
lity of a right to service arising out of any of these. A slave 
has no country; he is not reared for his own benefit, but 
for the benefit of his master; he is incapable of entering 
into a contract; he has, as it has been said by inspired 
eloquence, been' bought without money, and shall be re¬ 
deemed without price. We want no better authority than 
the civil law, for saying that slavery is contrary to the law 
of human nature. We know that the civil law has sup¬ 
ported this degrading trade, for in the Digest, lib. 1, 
tit. 3, sec. 2, it is said, “ Servilus autem est constitutio 
juris gentium, qu*A quis dominio alicno contrd naturam 
subjicitiirso that we have the Digest expressly declaring, 
that slavery is a subjugation of society, which society has 
no liglii to make, because it is against the inalienable rights 

(a) 1 CoiBin. <i3i. 
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of nature. We have ourselves also, as a nation, given judg¬ 
ment oil this subject, for though undoubtedly in the reign of 
George the Second, the legislature declared this a traflic 
beneficial to the country, and one wliich ought to be en¬ 
couraged, still by a late statute we have put an end to it; 
we have done more, we have bought up at a large price the 
right of other countries to carry on the same traffic; per¬ 
haps we were not compelled to do that; perhaps we might 
have been justified in using the power we possessed to put 
an end to it; it would have been a glorious alliance to have 
united ourselves with the weak against the stroiig, and so to 
have abolished this usurpation against the rights of nature: 
But, it may be, we were conscious that we had received too 
large a share of the profits arising from this most infamous 
traffic, for us to cast the* first stone, and may justly have 
paid this sum of money as a sin-offering for past trun*sgrcs- 
sions. I believe we have now purchased from every state in 
Europe the right of carrying on this traffic, and our laws have 
expressed in the strongest terms the indignation of this coun¬ 
try at the idea of its longer continuance. I have referred tu 
the authority of the learned commentator to prove what wc 
are in the dally habit of declaring, tliat the law of England is 
founded upon Christianity. 1 know it may be said that slavery 
was tolerated by the Jcidsh law, and is not in exjiress terms 
forbidden by the law of Christ ; but the observation does not 
apply to negro slavery. By the old dispensation no man 
could be a slave for life without his own immediate consent; 
none but a stranger could be made a slave, and he \vas set 
at liberty in the year of jubilee, unless he consented in the 
most full and public manner to continue a slave. But 
whatever might be the law under tlie Jewish dispensation, 
slavery is clearly condemned in principle by Christianity. 
That divine and benevolent system has put an end to the 
distitjctions which existed between the different races of 
mankind prior to the time of its establishment, and out of 
which slavery grew. It arose out of a depraved state of 
feeling entertained by one nation lowur,ds another, not con- 
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1023. sidcring them of the same flesh and blood. A great 

philosopher has expressed his opinion that every nation of 
p. the world was formed to furnish slaves for the little portion 
CociiuAME. globe of which he was a native; but the Christian 

religion is founded upon better principles; its maxim is, that 
we are all the children of one common parent; and how 
shall a human being be degraded into a slave while such a 
religion exists, which prohibits all force and all guile, even 
to repel an injury or an insult? A man cannot be made a 
slave except by force or fraud; they arc both condemned 
by Christianity; the whole system is directly opposed to the 
Christian religion, and therefore it is contrary to the law 
of England. Lord Mansjield has said in Somerset's case 
that a contract for the sale of a slave is good here, and he 
speaks of the point as having been decided. I can only say 
that 1 have searched with all the industry of which 1 am 
master, and that 1 can And no such decision; the casein 
Salkeld(ja) certainly does not decide it. He, however, goes 
on to add, what is extremely material to the subject; for he 
says, “ the question is, whether any dominion, authority, or 
coercion, can be exercised over a slave in this country. The 
difliculty of adopting the relation of slavery at all, without 
adopting it in all its consequences, is extreme: many of its 
consequences are absolutely contrary to the municipal law 
of England'* I have therefore the authority of Lord Mans¬ 
jield for saying, that if we adopt slavery at all, we must 
adopt it altogether, and that we cannot adopt it altogether 
without running counter to the municipal law of this country. 
What is the result ? It must be taken to be not only his 
judgment, but the judgment of tjie whole court, that slavery 
cannot be adopted at all in this country, because it cannot, 
by law, be adopted with all its consequences. The negro 
Somerset was discharged, and, if discharged, had he not a 
right of action against those who had detained him ? 1 think 

it follows as a necessary consequence that he had, and if so, 
bow is it possible that any action can be maintained against 
(a) Smith v. JJrown, 2 b'alk. 666. 
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either of these defendants, unless there is, which 1 am per¬ 
fectly satisfied there is not, a legal difference between an 
Mnglish ship, and the soil of England? On the spot where 
this transaction took place the plaintiff’s rights were at an 
end; the slave had made his escape, and had redeemed 
himself. The defendants might, if they had placed these 
people in some other place of safety, have prevented their 
continuance in the ship; but they would have incurred a 
heavy responsibility if they had delivered them into the grasp 
of him who would have dragged them back to slavery, 
I lad they been near enough to the English coaijit for a habeas 
corpus to reach them, they might have been discharged by 
that process; then they had a right to be discharged where 
they were; and if so, they were there clothed with all the 
rights of English subjects;, both by the civil and criminal 
code of England; and would it not be the grossest absurdity 
to contend, that any action can be maintained against any 
individual, merely for refusing to assist in the violation of 
those rights, in depriving them of their freedom, and in plung¬ 
ing them back again into slavery P I have already stated that 
1 am of opinion that this case might well be determined upon 
the short ground, that it docs not appear before us that the 
plaintiff has any rights whatever in respect of these persons, 
because he does not shew that the law of slavery prevailed 
in East Florida. But if it did prevail there, it is a local 
law; it is an anti*christian law; and it cannot be extended 
beyond the limits of its own state, nor be recognised as law 
in a country like this, where the Courts of Justice are regu¬ 
lated according to the law of nature, and the revealed law 
of God. For these reasons 1 am decidedly of opinion that 
this nclion cannot be maintained. . 


182.3. 


Foroes 

V. 

Cochrane. 


Judgment for the defendants. 
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3823. 


by indenture of 8tli 1815, between the said M. fV, 

and IL L. of the first part; defendant of the second part; 
and plaintiff of tli^ third part; the said M. W. and IL L., 
and defendant, sold the premises, to plaintiff for the sum of 
iGOOL, then paid by him to the said M. W» and H. L., 
for the then residue of the term, and that plaintiff entered 
into and became possessed thereof; that by agreement of 
the same date, made between plaintiff and defendant, re- 


Millman V. Pratt. 

In an action Case for slandering the plaintiff’s title to a house and 

l*laiii*tii1'’.s"!ffe premises in the county of Surr^. The 'declaration stated 

ti-rcst* in* a”' *’^*®*^ Mathew PVinter, and one lloralio Leggatt, before 

Icasclioldhouse the time of committing the grievances, &c. being lawfully 
and premises, . , , 

[the remainder possessed of a certain dwelling>house and parcel of land, 

yp ^aM™om- ®**“®*®^ residue of a term of 99 years, commenc- 

mencing in ingin 1791, fissigned to them by defendant in trust to sell; 
37i)l,inwhicli, o ' o J 

he had pur¬ 
chased of the 
defendant, 

Mibject to an 
agreement re¬ 
serving to tlie 
latter a right 
of repurchas¬ 
ing upon cer¬ 
tain condi¬ 
tions, nhich 
vere not per¬ 
formed], tlie 

avc!red*^'”"that siting that indenture; reciting that plaintiff had agreed to 

the saidintenst purchase of defendant certain fixtures at a valuation to be 
ot him tlie 

plaintiif, of made; and reciting that it had been agreed that it should 

premisesto*^ lawful for plaintiif to sell the premises, but that 

wit, all the after five years defendant should be entitled to rc-purchasc 
rest, residue, ... . , 

and remainder them upon giving six months notice, to end fith November, 

tcrin'*of* *99 1820, and upon paying IdOO/. and the value of the fixtures; 

years then to 
come and un- 
expired, was 
])iit lip to sale, 
but tiiat by 
iiieiins of said 
slander, divers 
]>ersons wlio 
were desirous 
of piireiiasing 
plaintiff’s suid 
interest in llie 
said premises 
were deterred 

from so doing,” of the term; but that if no such notice was given, and no 
A.C'. and it ap¬ 
pearing ill evidence that the inlerrsl actually put up to side was an wnder tense for 
•Flynns, to be granted by the plaiiititf to the purcliustrHeld, that this was a fata! 
vaiiduce. 


and that if defendant should not give such notice, that then 
he should be entitled to re-purchase upon the like conditions 
after ten years, but that in the mean time plaintiff should 
be at liberty to grant a lease or leases of the premises not 
exceeding five years each; it waa agreed that if such notice 
was given, and such payment made, defendant should be¬ 
come the purchaser of the premises, and plaintiff would at 
the cost of defendant assign them to him for the then residue 
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such payment made, then defendant should be at liberty to 
purchase the premises after ten years, upon giving six 
months notice, and paying the 1600/. and value of the fix« 
turcs; that plaintiff should be at liberty to grant a lease 
or leases of the premises not exceeding five years from the 
date of the agreement, and in default of notice to lease for 
five years more: Provided that in case plaintiff should at any 
time be under the necessity of selling the premises and fix-> 
turcs, he should be at liberty so to do, upon giving six months 
notice to defendant, unless defendant should in the mean 
time and before the expiration of such notice pay the 1600/. 
and the value of the fixtures. The declaration then averred 
that the fixtures were valued at 26/. 3s .; that defendant did 
not at any time prior to the notice given by plaintiff to dc* 
fendant, give any such noiice to plaintiff, nor pay the l600/. 
or the26/. 3s.; that on the ist June, 1817, plaintijOT was 
under the necessity of selling the premises, and on the 
12th.7'MRe, 1817, gave notice to defendant of his intention 
to sell the same at the end of six months from that day, 
unless defendant should pay the l600/. and the 26/. 35. in 
the mean time; that defendant did not so pay, and there¬ 
upon plaintiff became entitled to sell the premises ; that on 
the 8th May, 1820, defendant gave notice to plaintiff that 
he would, on the 8th November then next, pay the 1600/. and 
the 26/. 3s., and require plaintiff to assign to him the then 
residue of the term; that the said notice, so given by de¬ 
fendant, was nugatory and void; that on the 28th July, 1820, 
defendant filed a bill in Chancery, and obtained an i^j unction 
to restrain plaintiff from selling the premises, which was 
afterwards dissolved; that on the 21st September, 1820, 
plaintiff caused his interest in die premises, to wit, all the rest, 
residue, and remainder of the said term of ninety-nine years 
then to come and nnexpired, to be put up to sale by public 
auction. Yet defendant, well knowing all the premises, and 
that plaintiff had full right to sell the same, and contriving 
to hinder plaintiff from selling the same, published the fol¬ 
lowing libel, of and conceriiiiig plaintiff’s title to and riglU 
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to dispose of the same, in the form of a notice, and con¬ 
taining a copy of the said agreement:—** Take notice that 
the above is a true copy of an agreement entered into be¬ 
tween George Millman and me, the undersigned, John Pratt, 
and that in pursuance of such agreement a notice was duly 
given on the 8th of Mai/ last, of my indention to pay the 
sum of l600/. in the said agreement mentioned, for the re¬ 
conveyance of the said premises, and that 1 shall be ready to 
pay the said sum of 1600/. on the 8th of November next, 
being the time specified in the said agreement; and further, 
take notice, that I have instituted a suit in the Court of 
Chancery against the said G. ilf. to carry into eflfcct the in¬ 
tent and meaning of the parties to the said agreement.” By 
means whereof, divers persons who were desirous of pur¬ 
chasing plaintifi’s said interest iv the said premises, were 
deterred from so doing, and the same was not then, nor has 
at any time since, been sold, and plaintiff has never yet been 
able to sell or dispose of his said interest in the said premises, 
to plaintiff’s damage, &c. Plea, Not Guilty, and issue 
thereon. At the trial, before Abbott, C. J., at the Middle¬ 
sex adjourned Sittings after last Trinitx/ Term, it appeared 
from the evidence of the auctioneer employed on the occa¬ 
sion, that the interest actually put up to sale was an under¬ 
lease for twenty-two years to be granted by the plaintiff to 
the purchaser, whereupon it was objected for the defendant 
that this was a fatal variance between the declaration and the 
evidence; the former averring that ** the said interest of him 
the plai\itiff of and in the said premises, to wit, all the rest, 
residue, and remainder of the said term of ninety-nine years 
then to come and unexpired,” was put up to sale, and the 
latter shewing that nothing more than an under-lease for 
twenty-two years was put up to sale; and the learned Judge 
being of opinion that the variance was fatal, nonsuited the 
plaintiff. 


Scarlett, in Michaelmas Term last, having obtained a rule 
Nisi to set aside the nonsuit. 
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Marryatt R.liayly, now appeared to shew cause, 
but were stopped by the Court. 


Scarlett and Carter, in support of the rule. The sup¬ 
posed variance, even if it be a variance at all, is not material 
ill the present fornf of action. The gist of this action is the 
slander thrown upon the plaintiff *s title; his title arose out 
of an assignment in trust, to sell the estate, unless it was 
redeemed within a certain time; it was in fact an actual 
assignment, only coupled with a condition not to sell until a 
certain period; which period had arrived. The matter of 
inducement in the declaration may be larger than the precise 
fact, but that is unimportant, in the same view as the state¬ 
ment of damage is always larger than the real damage sus¬ 
tained, and is always considered as immaterial. The de¬ 
scription of the interest put up for sale, was used merely as 
a mode of estimating the damages, and therefore need not 
be proved precisely as described. The plaintiff clearly had 
a right to sell some interest in the property, and if he had a 
right to sell any interest, however small, his title has been 
slandered, [^jlbbott, C. J. The defendant also had some 
^interest in the property; ho was not a stranger; he was not 
a mere wrong-doer; he had a right to object to the sale, if 
he thought it went to compromise his rights. Ilolroyd, J. 
The declaration states, that by means of the libel, the 
plaintiff has not been able to sell his said interest in the pre¬ 
mises; now that interest was not offered for sale. B(n/ley,J. 
'^J'he plaintiff, therefore, has not made out his main charge 
against the defendant; he never intended to sell his said 
interest; his object was to sell a part of it.] That argu¬ 
ment can only go to affect the* quantum of damages; the 
power to grant a lease was part of his interest, and that he 
put up to sale. \lIolroyd, J. Is the granting an under¬ 
lease, a sale at all? The sale of an existing interest is one 
thing; but the sale of a power to create an interest de novo, 
is another. J think that distinction applies here.] lly 
the terms of the agreement the pluintifl' had absolute power 
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to sell, and therefore in an acdon of tort, he has proved 
sufficient, [//o/roytf, J. Still the cause of action must arise 
out of the same subject-matter; it must be the same pro 
tanto.] Undoubedly it must, and so it is in the present 
case. Hiat appears clearly from the proviso in the agree¬ 
ment, which states that in case the plaintiff shall at any time 
be under the necessity of selling the premises, he shall be 
at liberty to do so upon giving six months’ notice to the de¬ 
fendant, unless the defendant shall, before the expiration of 
that notice, pay the l600/. and the price agreed on for the 
iixtiires. [llolroi/d, J. Does it any where appear from the 
agreement, that the plaintiff had power to under-let the 
premises ?] The maxim that the major includes the minor, 
will answer that objection; he had absolute power to sell 
the premises by the express terms of the agreement, and 
therefore he had impliedly power to let them. [Bayhyj J. 
The notice given to the defendant is of the plaintiff’s in¬ 
tention to sell, and he avers that he did put up to sale his 
interest in the premises. Did he in point of fact do so? 
Certainly not; he puts up to sale an under-lease, which 
does not support his declaration. His ground of action is, 
that he was about to sell all his interest, and was prevented 
by the defendant from so doing; the fact is otherwise; then 
his ground of action fails. Best, J. Non constat that the 
defendant intended to impeach the plaintiff’s title to let the 
premises; his objection might be confined to the sale of 
them.] An avevment that the plaintiff had a right to sell a 
term of years in the premises, would not have been bad on 
demurrer, and if so, this declaration is sufficiently supported 
by the evidence. 

m 

Abbott, C. J.—I am clearly of opinion, that this is a 
fatal variance. The averment respects the whole interest in 
the premises; the evidence goes only to a part. Such a 
mode of declaring was prejudicial to the defendant, because 
it shut him out from contesting the plaintiff’s right on the 
record. It is not open to us, in this state of the case, to 
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consider the general question whether the plaintiff had or 
had not a right to do what he proposed to do. Hia evidence 
does not support his declaration, and therefore he cannot 
maintain the action. 


1823. 


Millkan 


V. 

Pratt. 


Baylky, J. —Nn relation of vendor and vAdee would 
have been created by the course the plaintiff proposed to 
adopt, but merely that of landlord and tenant. That would 
not support his declaration, for he was creating a new term, 
not selling an existing one. 


Holhoyd, J. — ^^riie plaintiff declares upon a libel of 
and concerning his right to sell his said interest in the pre¬ 
mises. All that he attempted to do was tn let the premises, 
which will not support his declaration. 


Best, J. concurred. 


Rule discharged («). 


(a) Vi«le 4 Buit. 2422. 4 Co. 18. 3 Taunt. 246. 1M. S. 639. and 

2 B. A: A..%(). 


Thompson and Others v. Giles and Others, Assignees 
of Andrade and Another, Bankrupts. 

nr ROVER for nine bills of exchange. Plea, Not Guilty, Wlierc the 

and issue thereon. At the trial before C. J. at the a'coimiry**^ 

Summer Assizch (or Lancashire. 1822, a verdict was* found banker was in 

the habit oi 
paying in, billii 

of exchange, which were never written short, but entered to Die full amount on the 
day they were paid in, in the pass book, and also in the books of the bank, to the credit 
of the customer, as “ bills” (not as cash”), and after such entry, the customer was 
at liliei'ty to draw to the full amount, by checks, and the bankers became insolvent, 
having in their possession several of the ciistoiuer’s bills so paid in^ and the assignees 
having converted the same to their useHeld, that the customer (who had a cash 
b.alaiice in his favor at the time of the bankruptcy), migitt maintain trover against the 
latter fur the amount, there being no evidence that be bad, in point of fact, agreed that 
when the bills were paid in, they were to become the property of the bankers. Semble 
that a custom for bankers to use bills so deposited, by paying them away in the course 
of their banking business, is not good in point of law, and certainly cannot bind the 
customer without his express assent. A banker, however, may negotiate bills deposited 
by bis customer, to such an extent as the necessary demands of the latter may require, 
without his express authority. 
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for tlie plaintiffs, damages 2539/* 1 !«• subject to the 
opinion of the Court upon the following case:— 

The plaintiffs are partners under the firm of fViliiam 
Thompson and Co. in a silk manufactory near Lancaster, and 
for many ypars past, have had a bankii^ account with Tho¬ 
mas JVorsxsick, Sons and Co. being the firm in which the 
bankrupts carried on the business of bankers prior to their 
failure. The defendants are the assignees of the bankrupts, 
duly chosen under a commission of bankrupt, which issued 
on the 15lh February, 1822. The bills of exchange which 
are the subject of the present action, were received by the 
bankrupts as such bankers, prior to their bankruptcy, on the 
account of the plaintiffs, and were entered in the account 
in the manner after mentioned. Tliey remained in the 
bankers hands till their bankruptcy, when they were taken 
possession of by the defendants, as assignees, and converted 
to their own use. The account of the plaintiffs with the 
firm of Thomas PVorsicick, Sons and Co. had continued for 
many years, and was kept in the following form in the pass 
book or banking book, and it was the course of dealing of 
the bank to keep die accounts in this form;— 


Messrs. W. Thompson and Co. in account with T. IVors- 
wick, Sons, and Co. 



r 





183 If 


r 

1831. 


£ s. d. 

July 4 

To Bank 

81 11 0 

July 1 

By Balance 

1374 1 4 

5 

Bank 

100 0 0 

• 

- 2 

Bills 

753 11 0 

9 

• 

Draft 

34 1 0 

12 

Ditto 

564 1 5 


At the end of every half-year, an account was sent in to 
the plaintiffs from the bankers. In an account delivered to 
the plaintiffs at Christmas, 1821, and also in the pass book, 
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a bill for 689/. 165 .; one of those in question in this action, 
was included, being one of the bills paid in on 10th De- 
cemher, 18(21, and this formed part of the cash balance of 
941/. 2s. 5d. therein stated. The mode of keeping the ac¬ 
count with the plaintiffs and other customers of the bank, 
was this; when the customer paid bills into the bank, such 
as the bankers approved of, such bills were never written 
short, but entered on the day they were paid in, in the pass 
book, and also in the books of the bank, to the credit of the 
customer, in the form above-mentioned; and after such entry, 
the customer was at liberty to draw to the full amount ap¬ 
pearing to his credit by checks on the bank. Hills dis¬ 
approved of were not so entered, but were sometimes re¬ 
turned, sometimes deposited till due. All bills so entered, 
whether made specially payable to the customer or not, 
were indorsed by him, or if for any private reasons ke did 
not wish his name to appear on the bills, a letter v''as given 
by him to the bank, acknowledging himself to be equally 
liable as if he had indorsed. An interest account was kept, 
not in the pass book, but in the bank books, in which the 
customer was debited with interest on each cash payment to 
him from the date of the payment, and on each payment 
in bills from the period when the bills were due and paid; 
and on the other hand, he had credit for the interest from 
the date of each cash payment by him, and from the period 
when each bill paid in by him, became due and was paid. 
As the accounts were balanced half-yearly, if -d bill was paid 
in, which did not become due before the end of Ijie half- 
year, the customer was debited with the interest up to the 
time when the bill was due. The balance only of the in¬ 
terest was entered in tlie pass book. This was the usual 
and most convenient mode of keeping an interest accoi^nt. 
If only the undue bills paid in by the plaintiffs were taken 
out of the account made up to S 1st December, the plain¬ 
tiffs’ account at that date would appear to be over-drawn; . 
but some of the payments made by the bankers to the plaiii- 
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tiffs, were made in bills payable at future times, and some 
of these also were undue on 31st December \ and if all the 
undue bills on both sides had been taken out of the account 
made up to 31st December j the plaintiffs would have been 
made creditors on that account. At the period of the 
bankruptcy, the cash balance was in favoV of the plaintiffs, 
exclusive of the bills in question. It was proved to be the 
constant usage and course of dealing of this bank, and of 
others in the county of Lancaster, to use bills so paid in, 
by paying them away to their customers as they thought 
lit; that the bank of Worswick and Co. were in the habit of 
paying away such bills to their customers almost every day 
and hour, and to the amount of many thousands every week, 
and that the circufation of the town of Lancastery and the 
county at large, was conducted ^n a great measure by bills 
so paid in and afterwards paid away by the bankers, and 
that if that was not done, each bank would require an 
immense unemployed capital of bank notes, or be obliged 
to draw on their correspondents in London, and thereby 
considerably increase their expences. This proof was ob¬ 
jected to by the plaintiff's counsel, but was received, sub¬ 
ject to the opinion of the Court us to its admissibility. No 
direct proof was given that the plaintiffs were acquainted 
with this practice, and the plaintiffs never received any thing 
from the bankers but cash, notes, and bills drawn by the 
bankers upon their London agents. When they sent bills on 
their account, ‘which were unaccepted, which they frequently 
did, tlu^iy occasionally gave directions to their bankers to 
forward them for acceptance. On one occasion of this 
sort, the bankers informed the plaintiff’s clerk, who gave 
such a direction that it Was unnecessary, as they always did 
so« The question for the opinion of the Court is, whether 
the plaintiffs are, under the circumstances, entitled to re¬ 
cover ; if the Court shall be of opinion that the plaintiffs 
arc so entitled, the verdict is to stand; if not, a nonsuit is 
to be entered. 
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F. Pollockf for the plaintiffs, contended, that the bills in 
question having been lodged with the bankers in the cha¬ 
racter of agents, they could not pass to the assignees of 
the latter, and conseqitlently this action was maintainable. 
From the mode in which the accounts were kept, it was quite 
obvious that neither the plaintiffs on the one hand, nor tlic 
bankers on the other, considered that the property in the 
bills became vested in the latter by the act of depositing 
them. The bills were not entered as cash, but as hiih, and 
therefore from the mode of keeping the account, there was 
nothing which would prejudice the plaintifl’*8* right to re¬ 
cover. The relation of customer and banker is simply that 
of principal and agent, and consequently bills of the former 
in the hands of the latter, remaining in specie, may be re¬ 
covered, notwithstanding hi§ bankruptcy. This was expressly 
decided in (ii/es v. Perkins («). There was nothing in the 
usage stated in the case which could bind the plaintiffs, sup* 
posing by law such an usage could be sanctioned, because 
it did not appear that the plaintifi's were cognisant of or 
acquiesced in it. These bills were specifically deposited; 
the plaintiffs had never parted \\ilh their property in them, 
and therefore there was nothing to prevent their withdrawing 
them at any time from the hands of tlie bankers. At the 
period of the bankruptcy, the cash balance was in the 
pluiiitifl's’ favor; but supposing the fact to have been other¬ 
wise, there was nothing to prevent the plaintiffs from de¬ 
manding tliese specific bills, and if upon* tendering any 
balance due, the bankers refused to deliver them, there was 
no doubt that trover would lie. If this were so, then there 
was an end to the question raised in this case. After citing 
Zinck V. Walker (/>), Ex partt Dumas (c), Bolton v. 
Fuller (r/), Tu^lor v. Plunier (e), and Moore v. liartrup (/’), 
lie was stopped by the Court. 
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Parkef contra. The case last cited does not apply, be¬ 
cause it is clear that there the property in the check had 
never vested in the bankrupts, and therefore their assignees 
could have no title to sue. The question arising in this case 
is one of fact, and not of law. The facts are shortly these: 
These bills are paid by the customers into the hands of 
their bankers; the amount is placed in the column of cash 
in the accounts, and at the end of every half year an ac¬ 
count is rendered, giving the customers credit for the full 
amount as cash. The case then states that it was the con¬ 
stant usage and course of dealing of this banking-house, 
and of others in the county of Lancaster, to pay away such 
bills to their customers as cash, and deal with them as their 
own property. The result then of these facts is, that the 
bills in question had, by the counse of dealing between the 
parlicli, become the property of the bankrupts, and as a con¬ 
sequence of law they became the property of tiie defendants, 
their assignees, 'i'he principle which has governed this Court 
from Lord Ilardwickc’s time to the present is, that where 
bills are paid into a banker’s hands, as to a mere agent, for 
a particular purpose, they do not pass to his assignees, be¬ 
cause they arc not subject to the operation of the statute of 
James ; but that if they arc remitted upon a general account 
existing between the banker and his customer, they arc con¬ 
sidered as items in that account, and the property in them 
vests in the assignees. This distinction was expressly re¬ 
cognised and enforced in the recent cases of Ex parte 
Pease (a) and Ex parte Wakefield liank(h). iBayh}/, J. 
They were not the ordinary cases of banker and customer.] 
It is said by the Lord Chancellor in Ex parte Pease, " It 
ought to be generally known," that if bills indorsed arc 
remitted to bankers, they may dispose of them eifectually, 
though contrary to the faith of the understanding between 
the parties, and the remitters can only come in as general 
creditorswhich is going farther than is necessary in this 
case, because here the understanding between the parties 
was, that the defendants might dispose of the bills as paid. 
(<i) 1 llohc, .iJi. (ft) Id. 21J, 
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nie case of Ex parte OurseU{(t), cited in Ex parte Pease, 
is to the same effect. J. Tlicte the bills had been 

actually paid, and the bankrupts did not sustain the charac¬ 
ter either of bankers or factors.] The bajikrupts there were 
general agents, and that is onougU for the present argument, 
which is, that the whole question here is one of fact, which 
that case decides it to be. In JEi’ Satjcant{b) the 

rule is laid down when bills paid into a banker’s hands are 
to be considered us items in the account, and wlien not; 
where tlie Lord Chancellor says, ** If they (the bills) were 
there (in the hands of the bankrupts) with the petitioner’s 
knowledge as casli, and he drawing, or entitled to draw 
upon them, as.,having that credit in easily he would thereby 
be precluded from recurring lo them specifically.” [ Hest, . 1 . 
That was a case of short bills, and the Lord Chancellor 
adds, that it lies upon the bankers to shew that they were 
treated as cash, and that tlie customer is entitled to them, 
** unless they have been carried to his credit as cash, with 
Ills knowdedge or consent.” Can it be said that the bills 
iiere were carried to the credit of the plaintiffs, with their 
knowledge or consent ?] This class of cases is quoted, not 
as directly in point with the present, but to shew the appli¬ 
cation of the law to the facts here found, and us establishing 
tliis principle, that where the relation of debtor and creditor 
exists, the property does pass to the assignees, though wlicre 
that of principal and agent exists, it docs UQt. The same 
principle was laid down by ^jOxA Ellenhorough even in (Hies 
V. Perkins (c), relied upon on the otlicr side, w'lierc he says, 
** Every man who pays undue bills into his banker’s, places 
them there as in the hands oi his agpnt, to be received when 
due. If the banker discount the bill or advance money 
upon it, he then either acquires the entire property in it, or 
has a lien pro tanto.” The result of all these cases is, that 
a question of fact is raised, and the Court therefore in this 
case arc placed in the situation of a jury, and are called 
upon to answer a question of fact, which it is hardly coiu- 
(«) .Aiubl. aw. (fc) 1 Hose, 1,5J. (r) 9 East, VZ- 
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petent for tliein to do. But if that question is to be dis¬ 
cussed in so unusual a manner, there is one circumstance 
in the present case which distinguishes it from all others 
hitherto decided, namely, the adoption by the bankrupts of 
the custom, stated in the case to have been universal among 
the bankers in their neiglibourhood, of using the bills paid 
in by their customers, day by day, as their ow’ii. [ 

J. Surely it is not meant to be argued that they used 
the bills as their ow'n; such a custom w'ould scarcely be con¬ 
sistent with honesty. Bankers, to act honestly, can, I ap¬ 
prehend, go no further than this; to treat every iudividual's 
bills as cash with reference to his account, and discount 
them for the purpose of adding the procoeds to his cash 
balance in their hands : they can^have no right to treat them 
altogether as their own, or to convert them into cash at all, 
so long as the individuars cash account remains equal to his 
drafts upon them.] The- usage is found by the case in very 
strong terms; it is said, It was proved to be the constant 
usage and course of dealing of this bank, and of others in 
the county of Lancaster, to use the bills so paid in, by pay¬ 
ing them aicay to their customers, as they thought Jit." 
[Ilolroydf J. Is such a custom legal? If it be not, we 
cannot recognise or sanction it, and how can it be legal, or 
what right can accrue to the bankers from its adoption, un¬ 
less the customer is acquainted with, and expressly consents 
to it, which does not appear to have been the fact here ?j 
The custom is stated to be universal among the bankers in 
the district, and consequently must have been known to 
every mercantile man there; then if the customer pays in 
bills with that knowledge, he must be taken to give an im¬ 
plied assent at least to its adoption'in his own case. [ Bay- 
ley, J. it is not found that the customers of the bank were 
generally aware of the custom, and the fact must not be 
assumed ; then what right could the bankers have to use the 
money of their customers, without their consent, for their 
own purposes r] The fact certainly is not found in express 
terms, but it is evidently assumed and implied by the whole 
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tenor of the case. No injury could arise to the customers 
from the usage, because if the bankers carried it to an im¬ 
proper or illegal extent, they would render themselves per¬ 
sonally and criminally liable under the 52 Geo. 3. c. 63. 
s. I. [Holroydfi. But by sect. 2. the provisions of that 
statute are contined to money, bills, 8lc. placed in the hands 
of bankers, with orders in writing, and signed by the par¬ 
ties who shall so deposit or place the same, to invest such 
money,” &c. in some specified manner. This transaction 
therefore, and the relative situation of the parties, seem to me 
to stand precisely the same as if that statute had never passed.] 
If bankers aro not authorized in acting upon this usage, the 
iH'cessary consequence will be, that they must alter their 
w hole course of dealing, and that must be the effect of such 
a decision, because the Case finds, that without this usage, 
“ each bank w'ould require an immense unemployed •capital 
of bank notes, or bo obliged to draw on their correspondents 
ill Lomlou^ and thereby considerably increase their expences.” 
I'loin the universality of the usage, the consent of all the 
customers may be fairly implied. It is no question here 
whether such an usage be, or be not, strictly legal; the 
question is, whether the course of dealing between the 
parties was not such as to justify it, anti to shew that they 
stood in the relative position of debtor and creditor. Now, 
Bent v, Bidler {a), is an authority to shew that lliey did. It 
is there said by Ltnd Kenyon, “ there must be cither a bill 
pledged against a bill, or a transaction agaiifst a transaction; 
but here the bills were coming in day after day, npt for the 
))urposc of opposing a bill on one side of the account to 
another on the other, but all were paid on one general ac¬ 
count. The plainlififs therefore "are not entitled to recover 
these bills, on the ground that the particular purpose for 
which they were deposited has not been anawered, because 
it ilocs not appear that they were deposited to answer that 
particular purpose.” \^lha/fcy, J. The cases arc very dis- 
imguishablc. The bankers in Bent v. B idler were jus- 
tihed in negotiating the bills by the slate of the plaintilla’ 
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account, on wliicli they were their debtors, and the question 
there was, whether the bills w’ere paid on a particular, or a 
general account.— Best^J. In Bent y. Pullerj the plaintiffs 
would have been the debtors to the bankers, even if all the 
bills had turned out good, and the balance was against the 
plaintiffs at the time when the action w’as brought. In those 
particulars the present case is essentially distinguishable fronr 
that.] In Zhick v. JValker (a), the plaintiff was held entitled 
to recover, but that was upon a different ground from that 
now contended for, because tliat was held to be “ the case 
of goods consigned to a factor.” The cases from Rose's Re¬ 
ports all treat the question as one of fact, and not of law, 
and therefore the facts of this case must govern the Court, 
and lead to a decismn in favor of the defendants. Giles v. 
Perkins (6), appears at first sight* to lean rather the other 
way, but that is by no means a decisive authority, and seems 
considerably shaken by the later decisions. Ex parte Pease{c), 
decides, that writing a bill short is merely evidence; the act 
of w'riting it short is conclusive; the omitting to do it is 
equivocal; and Ex parte Maddison, decided in Mich, 1797> 
is there referred to as confirming the doctrine, i^t all events 
there is one bill to the amount of 689f>, which has been 
treated as cash, because in the half-yearly account the plain¬ 
tiffs were charged with interest in respect of it, as if it were 
a discount transaction, and consequently the verdict ought 
to be reduced by deducting the amount of that bill. Admit¬ 
ting the bankers-to be simply agents for the plaintiffs, yet if 
the latter consented that they might have the order and 
disposition of the bills as their own, the case would come 
within the intent and meaning of 21 JTne. 1. c. IQ. s. 11, 
and the bills would pass ta the defendants as assignees. 


F. Pollock was not heard in reply. 


Ray LEY, J.—If the propriety of the decision in Giles 
V. Perkins could be doubted, it would have been our duty to 
consider how far that decision ought to affect this particular 
(<i) 2 Sir W. lil. ((») 9 East, 12. (c) 1 Kose, 2;32. 
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case. It cannot be disputed as a general principle, (which 
is the result of Giles v. Perkins) that property ought to go 
to the rightful pwner, and not be taken from him in order to 
be applied to the purposes of other persons. There arc 
cases under the bankrupt laws in which unfortunately, per¬ 
haps, this principle docs not always prevail; but no man can 
deny its utility. I agree with Mr. Parke that to a consider¬ 
able extent, this is to be considered more a question of fact 
tlian of law. ]3ut if the circumstances enable the Court to 
see without difficulty w'hat conclusion a Jury w’oulcl draw 
from the facts, I think the Court arc at liberty to draw it on 
a special case, though they could not do so on special ver¬ 
dict. If we arc satisfied that the bargain which it is said 
had been entered into between these paftics, could not pos¬ 
sibly have been acceded Ho by the plaintiffs, I think we are 
at liberty to draw the inference that such a bargain did not 
exist. It is said to have been agreed between the plaintiffs 
and the bankers, that as soon as the bills reached the bank¬ 
ing house, the property in them w'as to cease in the former, 
and become absolutely vested in the latter. If such was the 
bargain, undoubtedly the result of this case would be dif¬ 
ferent from that to which the Court must come, but we cannot 
say that that fact is established to our satisfaction. In judg¬ 
ing whether tills was the bargain or not, we arc to look to 
the situation in which the customer would have stood if 
there had been no bargain whatever. The relation between 
customer and banker is similar to that of principal and 
factor. If bills of a principal in the hands of a/actor re¬ 
main the property of the former, so do those of a customer 
in the hands of a banker, unless there is a special bargain 
between the parties to the contrary. Upon the death or 
failure of a banker, his customer has a right to the bills as 
long as they remain in specie, and they do not go to his 
executors or administrators in the one ca^o, or to his as¬ 
signees in the other. It is hardly necessary to refer to cases 
establishing that position, hwi Scoll w Surmanifi)^ Bolton 
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y. Puller {a), and several others, shew that to be the settled 
rule. The bargain contended for in this case is utterly in¬ 
consistent with the ordinary dealings and transactions of man¬ 
kind. Nothing could be more unlikely than that a customer 
should enter into an agreement with his banker to waive all 
property or title to bills which he should pay into his hands. 
Certainly no reason can be suggested for so extraordinary 
and unusual aii nrrangciiieiit, and there is here no specific evi¬ 
dence of any such bargain between these paities. But it is 
said, that it results from the mode of dealing between them, 
and from the custom of this and other bunking houses in the 
same neighbourhood. What is the mode of dealing between 
these parties ? Certainly not to treat the bills paid in as cash. 
They are not entereil as “ cash,” but as “ bills’.” It is said, 
however, that the amount is carric*.l on to the credit column, 
as if they were cash ; and it is asked why have the pluintifi’s 
credit to the full amount, except on the ground that they are 
to be treated as cash ? This, it is insisted, is evidence of a 
consent on the part of the customer on the one hand, and of 
an agreement by the bunker on the other, that they shall be 
so treated. I think that by no means follows. 1 under¬ 
stand the mode of keeping the accounts to be no more than 
this : the banker says to the customer, looking at your ac¬ 
count, I find you have bills in niy hands to a certain amount, 
which I expect will be realized when due. I will give you 
credit for tliese different sums, and if you mean to draw 
checks upon me to that amount, I will answer them.” 
it is 110 ^ more than an assent on the part of the banker 
that he will give the customer credit in advance. 1 agree, 
that by indorsing some of the bills, and giving a guaranty 
for others, which he does not ind^orse, the customer may 
give the banker, as his agent, the power of discounting those 
bills, without an express authority for that purpose. If 
the banker bona fide discounted the bills with a third per¬ 
son, the indorsee would have a right to retain them; and 
in all casts, whether bills are j)aid in short, or placed to 

(«) A lios, 6 i Till. ojt'. 
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tlie credit of the customer to the whole amount, unless 
there is some restriction upon the banker, he has power 
to use the bills, and make them available in the hands 
of an innocent and bona fide indorsee. That is a risk 
which ill many instances a customer is in the habit of 
running; but in niy opinion, the state of these accounts 
produces no more than an agreement to this extent. 
“ I, the customer, consent that you, the banker, shall be 
justified as between ourselves in negotiating my bills to any 
extent which my account, on the debit side, may make 
reasonable.” For instance, suppose the cifstomcr has 
drawn bills on the banker, which are becoming due, and 
he has not cash in specie in the banker’s hands to answer 
them, then the latter may pass away to a* sufficient amount 
such of the customers bills* as arc in his possession ; or if 
the customer is in the habit of drawing checks, payable 
on demand, without giving notice to the banker, why then 
the latter may liave a further power of discounting or 
passing away such of the bills in his possession as may be 
proper and reasonable, in order to keep up the casli pay¬ 
ments, which a customer in the habit of dealing in that 
manner, may require of his banker. To that extent such a 
course of dealing may make the banker an agent for the 
customer, so as to give him an indorsing power to that 
amount, and if the banker docs in fact indorse, the cus¬ 
tomer w'ill be bound, as between himself and an innocent 
indorsee, to pay the bills. Upon such a bargain as that, 
what would bo the banker’s honest rights ? To iiQgotiato 
such of the bills as the necessary demands of the cus¬ 
tomer require, and no more. It cannot be said that his 
right of discounting shall depend, Tiot upon the necessities 
of the customer, but upon his own necessities. If ^he 
purposes of the customer require such a course of dealing, 
the bargain would be reasonable, prudent, and proper, but 
the instant it is resorted to for the purposes of the banker, 
it would become unreasonable, imprudent, and improper. 
1 should, therefore, infer from the course of dealing between 
these parties, that such aloiicMvas the contract which sub- 
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sistcd between them. In this point of view, the usage 
stated in the case, is w'holly inapplicable. It is stated to 
be the custom for bankers in this part of the country, to 
use the bills which are paid in by their respective customers. 
Had it been found that they were in the habit of using 
them for their own purposes without regard to the interests 
of their customers, and without the knowledge of the 
latter, 1 should have said, that it was a most unreasonable 
and unjust practice; but if it means no more than that they 
arc ill the habit of using such of the bills as the purposes 
of the customers make right and proper, then I should say 
that they have only exercised that authority which in common 
Justice the customers would have allowed them to do. On 
looking to the different decisions which bear upon this sub¬ 
ject, it appears to me, that the ^ases upon Boidero*s bank- 
ruptoy(fl) were not properly those of customer and banker, 
but country banker and principal; i. e. the country banker 
principal, and the London banker agent, which distinguishes 
that case from that of an ordinary customer, and an ordinary 
banker. Ex parte Saijeant, which I believe was the case 
of ordinary customer and ordinary banker, certainly comes 
nearer ; but there is a great difTercncc between that case and 
this. As far as 1 can collect from the printed report, the 
bills were mixed with cash, and described in the accounts, 
not as ** bills,” but as *‘cash” and they are therefore in the 
account, as far as it goes, credited, not as bills, but ns 
cash, in this case the credit is given for them, co nomine 
as ** bi\ls,” and therefore the whole account upon the face 
of it speaks what thp nature of the credit was. Ex parte 
Saijeant is a stronger case, as it seems to me, than the 
present; but does my Lord Cl^inccllor treat that as a case 
ill which it is clear that the property passes to the assignee, 
and that the customer has no right to have the bills restored ? 
On the contrary, he considers it still a question of fact, and 
as far as we can collect his opinion, it seems that the result 
of that fact ought to be in favor of the customer. He says, 
»*lt is quite clear that short bills in the possession of 
(ii) Lx iuiilti J’lUie ami Lx pai lc YValufiM Umh, 1 Ko»c, ‘J-lo. 
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bankers, arc to be considered as still remaining in the pos¬ 
session of the parties by their agents, to be specifically 
returned, and if these bills were written short, the petitioner 
could have compelled Kensington and Co. so to settle with 
JJurroughs as not to break in upon his claim. That they 
were not written short amounts to nothing, unless there be 
a concurrence manifested at the time, or to be inferred 
from the habits of dealing between the parties, that they 
were to be considered as cash ; if they were there, with the 
petitioner’s knowledge, as cash, and he drawing or entitled 
to draw upon them, as having that credit in cash, he would 
thereby fac precluded from recurring to them specifically; 
but it is upon them to prove that to be the case, and the pe¬ 
titioner is therefore entitled, unless they have been carried 
to his credit as cash, with lift knowledge or consent.” What 
is the fair inference from that ? That if bills are paffl in, 
not as bills, but as cash, still if there is a consent on the 
part of the petitioner, that they are to be considered as cash, 
the customer has a right to have the bills returned. Upon 
whom does the onus of proof lie ? Upon the banker. It 
is his duty to shew that the bills had been paid in as cash, 
and therefore the onus would lie upon the bankers here, or 
their assignees. For the reasons I have stated, 1 am of 
opinion there is no foundation for assuming that there was 
any agreement between tlie parties that these bills should 
be considered as cash, because I think that a proposition to 
that effect on the part of bankers, would.havc been most un¬ 
reasonable, and 1 think it would have been most imprudent on 
the part of the customer, to have acceded to such an ar¬ 
rangement. I am of opinion that we arc not entitled to 
consider these bills as properly *cash, but that we are to 
consider them still as specific bills, which the plnintifl's-are 
entitled to recover in this action. Mr. Parke has ciidea” 
voiired to make a distinction between one of the bills; but 
it seems to me, that that stands precisely on the same foot¬ 
ing with the others, and that all the bills which were in 
specie, in the hands of the bankers at the time of the 
bankruptcy, remained the property of the customer. 
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Holroyd, J.—1 am also of opinion, that under the 
circumstances stated in this case, the property in these bills 
did not pass to the bankers, and consequently that the de¬ 
fendants, as their assignees, have no answer to this action, 
on the ground that the right of property remains in them. 
It is perfectly clear as a general rule, and has not been dis¬ 
puted, that a customer paying bills into the hands of his 
bankers, though he may expect to have his drafts paid to the 
amount, does not thereby effect such a change of property 
in the bills, as to vest it in the bankers, unless something 
more be done, clearly manifesting such an intention. Un¬ 
doubtedly the banker may have a lien upon such bills, to the 
amount he may have paid upon the credit of them, but it 
lies upon these defendants to shew that such'special circum¬ 
stances cxis'ted as converted the property of the customer into 
that* of tlie banker, or that there was such a conversion as 
would, under the statute 21 Jac. 1. c. 10. s. 11, vest it in 
the assignees. I think there is not sufficient stated in this 
case to shew that in law the property is so changed, or 
that there is any right in the assignees by reason of tliat 
statute. Ti;»e case of (Hies v. PerUns is an authority for 
saying, that if bills are paid to a banker, even though 
entered as cash, they do not pass to him; and Ex 
Sarjeant is to the same effect. Though entered as casii, 
it is not to be supposed that the bankers meant to debit 
themselves to the full amount, as upon a cash transaction, 
when the bills were not to become due until a future time, 
particularly if interest was payable. The circumstances must 
be such as to sheW'that the bankers had bought the bills, 
cither by discounting them for their customer, or by some 
other effectual mode of transfer. Here they arc in the first 
instance entered as bills, not as cash; but even if they were 
entered as cash, still that circumstance would be open to 
explanation (as in the case of Giles v, Perkins, which I 
think was rightly decided), and it might be shewn that they 
arc not cash. If these bills were intended to have been 
entered as cash, the entry would not have been for the 
whole amount, but for the amount, uiiiius the discount* 
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This circumstance shews clearly, that they were not ere*- 
dited for as cash. It seems to me, that the case comes 
directly within the principle of Giles v. Perkins, and is, in¬ 
deed, not so strong, because there tlic bills were entered as 
cash, but here they were entered as bills. Assuming, there¬ 
fore, that the evidence of the usage among other bankers in 
the county of Lancaster, was admissible, still it would not 
alter the present case. Supposing this to be a question of 
fact, and not of law, still I am of opinion that the facts 
stated in the case, are not sufficient in law to change the 
property from the plaintiffs to the defendants. 1 doubt 
even whether there is sufficient here to make it a question of 
fact for the Jury. 
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Best, J.—I concur eiftirely with my learned Brothers in 
die opinion they have pronounced. It is clear, th.it if a 
person depo.sits in his banker’s hands bills that are not be¬ 
come due, the jiropcrty in them remains in the party so de¬ 
positing them, and that if they were by any accident burnt or 
otherwise destroyed, without any fault of the banker, the 
loss would not fall upon the latter, but upon the former. 
The Lord Chancellor considered that to be the law in 
the rase Ex parte Sarjeant. If then the property be not 
changed when bills are placed, under such circumstances, 
in the hands of the banker, can it be said that they would 
pass to his assignees in the event of bankruptcy, by the sta¬ 
tute 21 Jac. 1. c. !<)• s. 11? Certainly aiot; because it 
must be known to every body who sees them in the hands of 
the banker, that they are in his hands merely as agent for 
the purpose of receiving the money due upon them. He 
cannot be said to have the or^r and disposition” of them, 
and therefore under that statute, they would not pass to his 
creditors. But though the general rule is that wlTich I 
have stated, yet bills may be paid by a customer to his 
banker, under such circumstances as would furnish evidence 
of a transfer of the property; and the question has here been 
very properly treated as one of facif whether there are in 
this case such circumstances as shew a transfer of the pro- 
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l>erty in these bills. This case is not mainly distinguishable, 
in my opinion, from Gi/es\. Perkins. I am not aware of 
any fact existing in the present case, which is not to be 
found in that, with the exception of the custom which is 
stated to have existed amongst the bankers of the county 
of Lancaster, Even if that custom can be good in point 
of law', (of which 1 entertain very great doubt), I confess 
it seems to me that it is not evidence in this case. If it 
could be evidence against tlie plaiiitifls, w'hat would be the 
consequences ? A perfect stranger to the county of Lan* 
caster, deposits with a banker there, bills, perhaps to the 
amount of ten thousand pounds, which have not run the full 
time, and the banker is to be at liberty by the custom to pay 
them away for his own purposes. If he pays them away for 
valuable consideration, and a bankruptcy ensues, the customer 
is not.only to get nothing from die person from whom he re¬ 
ceives the bills, but he is to pay the whole amount to the 
creditors of the banker. That 1 think is a most unreason*' 
able custom, and 1 certainly doubt its legality. But sup¬ 
posing it to be a good custom, it seems to me that it could 
have no weight in this case, because, whatever may be the 
mode of dealing between the bankers and other persons, that 
cannot affect the property of these plaintiffs. Their pro*' 
perty can only be affected by their own dealings. Whatever 
has been done by others therefore, ought not to be received 
in evidence against them. The only question here is, what 
were the dcalingc between these plaintiffs and the bankers, 
and w'hcther the plaintiffs did in fact consent that the bankers 
should have a right to •use the bills in the manner they have ? 
Tliat is the only question which could with propriety be 
submitted to a Jury. No inference could be raised against 
the plaintiffs, except from their own acts and expressions. 
It is not pretended that in this case any expressions fell from 
the plaintiffs, shew'ing that they had consented to any such 
Use of their bills. If they did not consent to such an use 
of them, then it appears to me that this case is precisely 
like Giles v. Perkins'. The practice alluded to may be 
very couvuuicnt to the banker, but is pregnant with many 
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very serious consequenfces to the customer. The former 
runs no risk, whereas the latter runs all the risk, and the 
danger is all on his side. The 52 Geo. 3. c. C3, 1 think 
furnislies a very strong argument against the defendants. 
It is not necessary for us to decide whether these bankers 
have brought thennselves within the penal consequences 
of that act of parliament, by having abused the trust re¬ 
posed in them as to these bills; but 1 say this much, that 
when a statute has declared, that a banker is guilty of a 
transportable felony who uses bills as his own, which arc 
deposited with him at short dates for the purposes of re¬ 
ceiving money upon them for his customer, it shews tlfEf 
opinion of the legislature to be, that the custom or practice 
here spoken of is not to be endured. ,I am of opinion 
that there is nothing in thjs case to shew an assent on the 
part of the plnintifls, to transfer the property in these^bills, 
and as they still exist in specie, the plaintiffs have a right 
to recover them back. 

Postea to the plaintifts. 
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Smith and Another, Assignees of Sampson, a Bankrupt, 

V, Watson and Another. 

TPlIISwas an action of assumpsit for money lent and Where a mcr. 

advanced, money had and received, and upon an account 

stated by and between the bankrupt and the defendants be- imrcliascgoods 
„ ,11 rm 1 , • - 1*1 on speculation, 

lore the bankruptcy. Ihc declaration contained another and agreed 

count upon an account stated between the plainliifs as i^^'hhn ^ccrl 

assignees, and the defendants. Plea, non-assumpscrunt, and poiUtni of 
° _ • ' * ' tlic proiits on 

issue thereon. At the trial, before Bayle^, J., at the last the sale, us a 
Torivs/nre Assizes, the case for the plaintitfs was this;— for his trouble: 
In the years 1822 and 1823, Sampsofi, the bankrupt, carried h*rSr*cmild 

not be consi* 

dored such a partner with the merchant, as to vest in him a property in goods so pur* 
chased, or inthc proceeds thereof^ as against the assignees of the latter after he became 
hanknipt, although as to third persons he might have been liable as partner. 

A dormant partner is within the intent aiiifficuuing of the stat. 21 Jetc. 1. c. 19. s. li. 
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on business as a merchant at 7/«//, ur,.dor the firm of George 
Holden and Co. The defendants were bankers in the same 
town, with whom the bankrupt kept cash. On the 22d Ja~ 
nuarif, 1823, the bankrupt paid into the defendants’ hands 
a bill of cxcliange for 16SQ/., drawn by him on the same 
day upon a person named he Cointe, (but not then accepted) 
payable two months after date. For the amount of the bill 
the defendants gave the bankrupt credit in his account, and 
they afterwards received payment of it from the acceptor. 
The bankrupt committed an act of bankruptcy on the 28tli 
January, and a commission issued against him on the 
^.3t February following, under which the plaintiffs were de¬ 
clared assignees. At the time of the bankruptcy, there was 
a balance in the defendants’ hands in favor of the bankrupt, 
as appearcijl by their pass book^ amounting to 493/. upon 
the supposition that the whole produce of the bill belonged 
to him. On the 12ih May, 1823, one George Gill claimed 
this balance of the defendants, on the ground that he was a 
partner with the bankrupt in the transaction for which the 
bill was given, and upon his giving them an indemnity, they 
paid him the money. Under these circumstances the action 
was brought. On the part of the defendants the case was, 
that they were justified in paying over the money to Gill, in¬ 
asmuch as he was a partner with the bankrupt in a quantity 
of whalebone, bought on speculation, for their joint account, 
and sold to he Cointe, who had accepted and paid the bill 
in question as the price thereof. It appeared in evidence 
that in the month of August, 1822, a verbal agreement was 
entered into between Sampson and Gill, that the latter should 
purchase whalebone? for the former as his broker, and that 
for his trouble he was to receive one-fourth share of the pro¬ 
fits arising from each transaction, and bear one-eighth share 
of Mie losses, if any should arise. Various quantities of 
whalebone were bought and sold under this agreement, from 
which considerable profit was derived, and shared with Gill 
in the proportion agreed upon. This agreement, however, 
did not extend beyond 1822| and all the transactions under 
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it were closed in that j^ar. In 1823 Sampson entered into 
otlier speculations of the like kind on his own account, but 
continued to employ Gill as his broker, paying him, by 
agreement, for liis trouble, one-third of the profits; but there 
was no evidence that he was to bear any share of the losses, 
if any should arise jupon these speculations. Some letters 
were given in evidence written by Sampson to Gill upon the 
subject of this speculation, in which the former appeared to 
have addressed the latter in the character of broker, and not 
in any way as partner; and several witnesses proved that Gill 
was always employed in these transactions as a^ broker, and 
that Sampson constantly mentioned him as his agent. It al&^ 
appeared that the whalebone was always bought in the name 
of Sampsonf the name of Gill not being in any way used, 
except as broker. When Sampson paid the bil^in question 
into the hands of the defendants, he stated to them that it 
was drawn upon Cointe on account of whalebone sold ^o 
that person. No banking account appeared to have been 
kept by Gill with the defendants, and the only account kept 
by Sampson with them was, that in the name of George 
Holden and Co. in whicli name he traded as a merchant. 
When the bill was presented to Le Cointe for acceptance 
the whalebone was not delivered, and on that account he re¬ 
fused to accept; but the whalebone being delivered on the 
8th February, he then aeceptcil, and on that day Gill gave 
defendants notice that he was interested in the proceeds of 
the bill. Subsequently to the deposit of the bill by Samp~ 
son, the defendants made several paynvents on his account, 
under the name of Holden and Co., and until the bill was 
honored the cash balance was against him. Under these 
circumstances two points were made at the trial; first, whe¬ 
ther Gill could be conside.cd as a partner in the transaction 
in question beyond his liability to third persons; and, second, 
whether, admitting him to be a secret partner, his share in 
the proceeds of the bill did not pass under 21 Jac. 1 . c. If), 
to the assignees of Sampson, who, at the time of his baak- 
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ruptcy, liad the order and dispositi^)n thereof with GiWs 
consent. TIic learned Judge saved both points, and the 
plaintiff had a verdict, with liberty to the defendants to 
move to enter a nonsuit. 

Tindalj in Michaelmas Term, moved Accordingly, and the 
Court having granted a rule nisi. 

Brougham (with whom were Parke and JE. Aldersoii) now 
shewed cause. It is perfectly clear from the evidence in 
this case that GtV/was not a partner in this transaction; he 
was simply broker, and in all the whalebone speculations 
from first to last the name of Samphn only w'as used. It 
is true that he waa to be remunerated by a share in the pro¬ 
fits ; but that circumstance would not make him a partner 
as between himself and Sampson. Probably, as between 
him and third persons, he might be liable in respect of any 
claims arising out of the transaction in which he had been 
employed by Sampson; but he was clearly not a partner in 
the whalebone for which the bill in question was given. 
Under the agreement in 1822 he was to share profit and loss 
in certain proportions; but that was not so in the subse¬ 
quent transactions. In those he was merely to be paid by 
a share of the profits, as a mode of remunerating him as 
broker. The letters which were given in evidence treated 
him simply as broker, and nothing could be more unlike a 
partner than th 2 character in which he was there spoken of. 
The question of partnership therefore hardly arises in this 
case. 13ut conceding, for the sake of argument, that he was 
a partner in the transaction in question, still he was no 
more than a secret partner, and therefore, as he allowed 
Sampson to have the orih r and disposition of his share of 
the speculation up to the time of Sampson's bankruptcy, the 
whole proceeds passed to the assignees of the latter by virtue 
of the statute of 21 Jac. 1. c. IQ. s. 11. Throughout this 
transaction there is nothing to indicate that GUI had any 
interest or share in li whalebone fur which the bill in ques- 
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tion was given. He ii wholly unknown in the Imsiness; his 
nanu; does not appear to be connected in any way >viiU the 
lO'SO/. bill; the bankrupt has the sole order and disposition 
of it, and it is paid by him into the hands of liis private 
bankers, who place llie whole amount to his credit. 'Fhe 
bill did not even pass through the hands of GiUj and there¬ 
fore assuming him to have a property in the whalebone for 
which it was purchased, or entitled to a share of the pro¬ 
ceeds, still he stands in the situation of a secret pailncr, 
who allow's Sampson to have the order atid disposition of 
the whole as sole owner, and consequently the tvliole passes 
to the assignees (rt). * 
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T he Court stopped him, and called u^»on 

rimlnl, in support of the nde. There arc; two c]uc.?tions 
in this case, first, whether Gill was in fact partner witli 
Sampson in the transaction in question; and, second, wdic- 
thor, assuming him to be so, be had a right to fedlow the 
proceeds of the bill in the bands of the defendants, ijot- 
W'ilhstanding Snmpson^n bankruptcy. Now, in the first place, 
it appears from all the evidence in the case that Gill must 
be considered as a partner. According to the agreement 
first entered into, he was to share both profit and loss, and 
therefore if the case stood there ho would be a j)aitncr 
beyond ail doubt. Under the second agreomc'iit he was to 
have one-tbird share of the profits: it dcjcs ribt appear that 
he was to participate in any losses, but that makes ncwdiftcr- 
cncc, because here he was to share a specific proportion of 
the profits, and there are authorities for saying that this 
w'ould make him a partner. It/ has been held, that an 
agreement not to share losses does not prevent persons fi^oni 
being partners. A joint concern in profit and loss, or any 
contract to share profits, will make persons pariners. Ileskdh 
V. Jil(inchard{b)f Waugh v. Carter(c), GoiUhrcaite v. Duck^ 

(«) Vide In re GUpin^ ante, 636. (&) i East, Ml. (c) 2 II. Ill. 
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71 'orth (a). In Ex parte Rozslaiuhou ( 1 ) the Lord Chancellor 
says, it is settled that if a man, as a reward for his labor, 
chuses to stipulate for an interest in the profits of a business, 
instead of a certain sum proportioned to those profits, he is, 
as to third persons, a partner, and no arrangement between 
the parties themselves could prevent it.” *lf the agreement 
in this case had been, that Gi7/'s profits were to depend upon 
the sale of whalebone above a certain sum, then, according 
to a class of decided cases he would not be a partner as to 
third persons (c). \n Ex parte Hamper {d), it is laid down, 
that if a trader agrees to pay another for his labor in the 
concern, a sum of money, even in proportion to the profits, 
equal to a certain share, that will not make him a partner; 
but if he has a spetide interest in the profits ‘themselves, as 
profits, he is\ partner. Now herd'CUl had a specific interest 
in the’profits of this whalebone as profits, and therefore he 
is to be considered a partner. Tlie case of Met/er v. 
Sharp (e) might be urged as an authority to shew that 
here there is no partnership, but that case is distinguishable 
from this, because there the bankrupt swore that the whole 
property was his own, although the broker was to receive 
remuneration from the profits of the adventure. Here Gi/f, 
by the terms of the agreement, was to have a share of the 
profits of the concern, and being jointly interested w'ith Samp¬ 
son, he is d multo fortiori to be considered a partner. There 
is nothing in the evidence to shew that Sampson had the sole 
property in the whalebone; the presumption is the other 
way, ajt the terms of the agreement import, and therefore 
GUI would not only be liable to third persons in case of 
any loss, but would, as a consequence, be jointly interested 
in the whalebone, in respect of which his legal liability 
would arise. If then Gili can be considered as a partner 
in this speculation, then the second question is, whether he 


(<i; 12 East, 421. 

(<>) 1 Rose B. C. 91. See 17 Vcs. 
404. anil 4 B. A: A. 663. 

(r) U^'njnmin v. Pvrtt,i> 2 If. Bl. 


590, and Dry v. Boswell, 1 Campb. 
329. 
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(r) 5 Taunt. 74. 



MICHAELMAS TERM, FOURTH OEo. IV. 

is entitled to iiis share-jof the proceeds of the bill, notwilh- 
staiidiiig iSam/JSO/rs bankruptcy. lie clearly had aright to 
follow the proceeds of the bill, for this reason, that the 
bill existed in specie at the time of the act of bankruptcy, 
and Gill being jointly interested, he was entitled to share iti 
the money produced from it. At the time of the bank¬ 
ruptcy the proceeds of the bill had not become mixed with 
the rest of Sampson’s banking account. On the contrary, 
at that time the bill was not even accepted, and the cash 
balance was against Sampson upon his general account. 
The bill was not accepted until the 8th E^hruary, and 
Sampson had become bankrupt on the 28th January 
ceding, and therefore the bill existed in specie when the 
bankruptcy toek place, at which time bpth partners had a 
joint interest in it. The bilj was drawn for a spcgkic purpose, 
namely, in payment of a quantity of whalebone in,which 
they were jointly interested, and therefore Gill had as iniich 
right to a part of the proceeds.of the bill, as he htcl to a part 
of the whalebone itself. Undoubtedly, it must be admitted 
that Gill was a secret partner; that it was not knowm to 
the world that he was concerned in this speculation, and 
that the bill in question was never in fact in his hands. 
These circumstances alone create all the dillicully; for 
had he been publicly known as a partner, there is no doubt 
that he, as the solvent partner, might have taken the whole 
proceeds of the bill as partnership property («). But it is 
submitted, that these circumstances do qot prevent Gill 
from recovering his share of the proceeds, because this is 
not a case w'ithin the operation of 21 Jac. 1. c. IQ. s. 11. 
This case is distinguishable from Kirkley v. Hodgson (b), 
and Gilpin’s rase (c). In the fo/mer the bankrupt was, by 
express agreement, allowed to continue in the possession 
of the whole ship as apparent owner; and in the Iktlcr, 
after the partnership was dissolved, the baiikrupt was al¬ 
lowed to remain in possession for two years, of the dor- 
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nrant partner’s share of llie effects. ^Ilere the partnership 
continued until the bankruptcy, at which time the bill re¬ 
mained in specie, and the bankrupt had only such a possession 
as was necessarily incident to the nature of the partnership. 
Notice is given by Gilpin to the defendants, before the bill 
is due, that he is jointly interested in. the proceeds, and 
he does every thing to notify his title to the bill as partner. 
It has never yet been expressly decided, that a dormant 
partner is not witiiin the exception of the statute of James, 
and (here seems no good reason why he should not be ex¬ 
cepted. At;cording to the case of Caldwell v. Gregory (a), 
To^crct partner is not within the operation of that statute. 
£ Hayley, J. That case is over-ruled. Great respect is due 
to the opinion of ^tlie Lord Chief Baron, who concurred in 
that dccisiokV but acting upon tl|c impression made on my 
own mind when Gilpin a case w'as before us, I cannot say 
that that case is law'. On the contrary, I think it is not.— 
liestjJ. That case was under our consideration in Gi^^jVs 
case, and I signed the certificate in that, upon a conviction 
that Caldwell v. Gregory was not rightly decided.] 


Bayt.ky, J.— 1 think, when this case is properly consi¬ 
dered, no difficulty will be found in it. These defendants w'cre 
the bankers and agents of Sampson, who carried on tiade 
under the /Inn of George Holden ct Co., and for all property 
which came into their hands from him, they were prinia 
facie bound to account to him before his bankruptcy, and 
after that event took place, to account to his assignees. 
After Sampson became a bankrupt, instead of accounting 
for the proceeds of the bill in question, they pay over pait 
of the money to Gill. Then it is incumbent on them to 
shew that they were justified in making that payment, it 
being an indisputable proposition, that when an agent dis¬ 
poses of tile property of his piinci(>nl, it lies upon liim to 
shew that he had authority for so doing. These defendants 
say they were justified in making that payment, because, 

(-) I 11". 
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though the money was, at the period in question, in thf^ir 
hands, in the name of Sampson alone, it was not in fact 
his separate property, but was the joint property of himself 
and GUI, being money arising from a bill drawn by Sampson 
in respect of some whalebone which belonged to both. 
If the whalebone had been bought in the names of Samp¬ 
son and Gill, I should have acceded to the proposition, 
that it might have been considered the joint property of 
those two persons, and that these defendants were justified 
in paying the proceeds to Gill; but there is no evidence in 
the case to shew that it was bought in the names of Samp¬ 
son nnd Gill, or that GzV/was in any respect mentioned, 
being the proprietor, or had any interest whatever ilf*^the 
goods. If njy agent takes upon himself to hand over my 
property to another person, he is to make out title in that 
person, and the onus of proof lies upon him. But inde¬ 
pendently of that, and if even these defendants were not 
to be considered as agents for Sampson, I should say that 
in this case tlierc was no evidence whatever to shew that 
this was the joint property of Sampson and Gill. It is said 
that we ought to assume, and that the proper conclusion 
which the jury ought to have drawn from the evidence in 
the case was, that Gill was a partner with Sampson in 
tliis whalebone. I think, however, that the contrary is 
the proper inference. The witnesses called on the part 
of the defendants, all spoke of Gill as being a broker, to 
be paid in a particular way, namely, by a share of tlie pro- 
lits. Under the first agreement he was liable to contribute 
in a certain proportion, in case there should be •any loss. 
It did not distinctly appear whether, under the second, he 
nas to bear any proportion of loss; I w'ill assume that he 
was, but still, though a right to tsliarc in the profit or loss 
upon a particular adventure, might make him liable tq,third 
persons as a partner in respect of such adventure, yet I 
think upon the bargain between these parties it never could 
have been the undei:slandiug that Gill was to have any 
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ownership in ibis properly ab initioi If not, be had no 
right whatever to come in and lay his hands on any part 
of the proceeds of this bill. Considering the case in that 
point of view, the question under the statute Ql Jac. !• 
does not in any respect arise; but supposing it did, I enter¬ 
tain a very strong opinion that this case iSj within the intent 
and meaning of that statute. Here is a bill of exchange 
drawn in respect of certain goods, and it is paid by Sampson 
into the hands of his own bankers, upon his own general 
account, and to be applied by them to those purposes for 
which he, indiis general character of a merchant, may want 
itT' xjThere is nothing upon earth to shew that it had any 
thing to do with property in whalebone, or that it had re¬ 
ference to any transaction in which GiY/, either as a broker, 
or as a partti^^r, had any interest. " But if Gill was a partner 
in this transaction, it is quite clear upon the evidence that 
there is no ground for assuming that he was any thing but 
a secret partner. If, therefore, he was a secret partner, and 
suffered Sampson to be held out to the world as if he were 
the only person who had any interest in the concern, in my 
opinion the case falls within the operation of the statute, 
and the property passes to the assignees. My opinion is, 
that if a secret partner suffers the visible partner to appear 
to all the world as the sole partner, and to have the order 
and disposition of all the partnership property, the visible 
partner is to be considered as if he really was that which he 
appears to be. .The object of the legislature in passing tiie 
statute of James was to declare that that which is suffered 

I 

to appear to be a sole ownership, shall be taken to be really 
that which it seems to be, as against him who is instru¬ 
mental to such appearance.^ If 1 consent that A. shall ap¬ 
pear to the world as sole proprietor of property, in which 
1 have an interest, and I allow him thereby to obtain credit, 
I am not at liberty in case he becomes a bankrupt to deny 
that which I have affirmed by my own conduct. It appears 
1^0 me, however, that there is no foundation for saying in 

V 
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this case that Gill was ti partner in this transaction; but if 
he was a partner, he was a secret partner only, and having 
consented that Sampson, in the name of G. Holden and Co., 
should appear to the world as the only person interested in 
the property, I think the verdict for the plaintiffs was pro¬ 
perly found, and that this rule must be dischaiged. 
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IIoLBOYD, J.—Both the points raised in argument ap¬ 
pear to me to bo clearly against the defendants. First, no 
part of the whalebone ever belonged to Gill ; the whole was 
originally, and remained, down to the time bf the bank¬ 
ruptcy, the sole and separate property of Sampson^ l4^p- 
pears from the evidence that Gill was a mere broker, and 
was concerneef merely as such in the transtaction; he there¬ 
fore never had any claim u^on the goods as a {Jhrtuer. He 
may have rendered himself liable to others as a partner in 
the speculation, but he never acquired any partnership rights 

I 

as against Sampson, because the goods were always the se¬ 
parate property of Sampson, and the right of disposing of 
them, and of receiving and ordering the proceeds, was always 
vested in him exclusively. Secondly, assuming that Gill 
was interested in the property, it is quite clear from the evi¬ 
dence that it was as a secret partner only; for Sampson 
always appeared to the world as sole owner, and Gill had 
no concern whatever with the firm under which he carried 
on business. Then if Gill was a secret partner, permitting 
property of which he was the true owner to remain in the 
disposition of Sampson as apparent owner, the statute of 
James most expressly applies, and the property is distri¬ 
butable under the commission of bankrupt sued out against 
Sampson. 

Best, J.—There arc two questions in this case; first, 
whether Gill and Sampson had a joint interest in the pro¬ 
perty of which the money now in dispute, forms part of the 
proceeds; and, second, if they had, whether that money 

if 
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docs, or does not by law, pass not^Yitllstandil 1 g, to the as¬ 
signees of Sampson. If the first of these questions can be 
answered in the negative, the second does not arise, and it 
seems to me tliat none but a negative answer can be given to 
the first. It is perfectly plain that a man may, under various 
circumstances, and by various acts of his own, incur all the 
liabilities, without acquiring the rights of a partner. Had 
GUI any ostensible or avowed interest in these speculations P 
Certainly not; he was employed in them merely as a broker, 
and according to all the evidence in the case, held himself 
out to the world always as the broker, and never as the 
^t^J^ier of Sampson. The latter therefore had always a right 
of action, cither against the defendants as his bankers, or 
Gill as his broken, for any of the proceeds tthat might get 
into the Iw^rds of either of thqse parties; and if so, the 
same, right of action has by his bankruptcy passed to his 
assignees. But if Gill had any interest, it was that of a 
secret partner only, and therefore the statute of James comes 
into operation. That was decided only a very few days 
since in the case of Ex parte Gilpin {a)^ in the course of 
which the case of Caldu'cll v. Gregory {b), was fully con¬ 
sidered, and' was determined by this Court not to be 
law. We are fortified in our opinion that Caldwell v, 
Gregory was erroneously decided, and that these are all 
cases in which the property passes to the assignees by 
virtue of the statute of James, by the authority of Ex 
parte Dyster{c), where the present Lord Chancellor in 
pretty strong terms expressed himself as of that same 
opinion, and refused to recognise the case as law. 1 
confess it appears to me that if w'c were to follow up the 
decision in Caldwell v. Gregory, we should in effect repeal 
the statute, for the case *of a secret partnership, like the 
pres'ent, involves in my opinion all the mischief which it is 
the express object of the statute to prevent. The man wlio 
is the sole ostensible trader, and the apparent owner of the 
(") ^Htc, t»J6. (/*) 1 I’licf, ll'>. (t) ‘Z Uubc'a U. C. ‘J56. 
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property, is enabled to obtain credit as such, and when he 
fails, a secret partner is to step in to claim the properly as 
his, and to leave the creditors without a shilling. Tliis is 
enabling the bankrupt to obtain a false credit, and brings the 
case most cuinplctcly within the letter and the spirit of the 
statute. For these reasons, I am of opinion that the verdict 
for the plaintiff was right, and that w'e are bound to dis¬ 
charge this rule. 

Rule discharged («)• 

((() \ similar decision took place in anollicr case between the same 
parlies, and arising out of a transaction of the same kind. 
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Between Elizabeth Muhthwaite, John Macpher- 
soN am] CiiAiiLOTTE his Wife, Francis Lind, and 
John Hudson May, Plaintiffs; and the Honorable 
Chaules Cecil Pope jENKiNStoN, the Honorable 
II ENRY King, the Reverend John Mitchel, John 
C uTIlBERTSON, MarIA BaRNAHD, ALEXANDER 
Hume Evelyn, John Byde, George Barnard, 
Charles Murthwaite, and Henry Woodcock, 
Defendants; 

Atid between George Barnard, an Infant, by Frede¬ 
rick Augusta Barnard, his Grandfather and next 
Friend, Plaintiff; and Elizabeth MurtAwaite, John 
MAcpffLRsoN and Charlotte his Wife, Maria 
Bivrnard, Francis Lind, John Hudson May, 
John Cothbertson, Charles Murthwaite, 
Alexander Evelyn, John Byde, Henry Wood¬ 
cock, the Honorable Charles Cecil Pope Jenkin- 
soN, the Honorable Henry King, and the Reverend 
John Mitchel, Defendants; 

And between Elizabeth Murthwaite, John Mac- 
pherson and Charlotte his Wife, Francis Lind, 
and John Hudson May, Plaintiffs; and the Honor¬ 
able Charles Cecil Pope JeNkinson, and Sir 
Herbert Taylor, Defendants; 

And between' Eliza BETH Murthwaite, John Mac- 
PHI^RSON and Charlotte his Wife, Francis Lind, 
and John Hudson May, Plaintiffs; and George 
Irton Murthwaite, and Jane Cuthbeutson, De¬ 
fendants. •. 


T. M. by will The following case was sent by the Lord Chancellor for 
S^Muerthl. opinion of this Court:— 

cd to three Thomas Murthwaitef late of Smallberry GreeHf witliin 
trustees, and _ . ^ , 

to the sill-. the parish of Islewotih, in the county of Middlesex, Esq., 

vivurs anil snr* 


vivor of them, and the exernt^, and ailmiiii^tialors of sncIi survivor, all uiul 

»vcry his freehold, toi'jh'llil. and lert&cuoi/ estates, and all his peisonal estate and etlee’.s 
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tJic testator hereinafter named, was, at the times of making 1B2R. 

Ins will, and of his death, seised in fee-simple of freehold 

tenements, and seised in fee-simple of some copyhold teue- m waits 

inents, which he duly surrendered to the use of his will; and jEj,n”'^go„, 

was also possessed of several leasehold estates for years, 

and of other personal estate of different descriptions, to a 

very considerable amount. And the said Thomas Mur» 

Uiwaite duly made and executed his last will and testament, 

in writing, bearing date the 29th of Decemberf 1806', and 

which was duly executed and attested, so as to pass freehold 

estates, and was us follows:—“ I give, devise, ahd bequeath 

whatsoever and wheresoever, in trust to pay Ihcrcont several legacies and annuities, and 
tor other the purposes in his will nieiitiuneci. He then gave Irgaries and annuities 
to a cniiiiiderabie amount, and directed that the annuities shoiilii he payaide out of liis 
2d,40(){. three pel* cent, consols. The rase found* that a large surplus of the peisonal 
estate remained after paying the debts, legacies, and aniviitics; but did not find that 
the legacies were really paid or fliat the annuitants weie*either satisfied, or dead. He 
then devised as follows:—“ All the rents, issues, dividends, intyest, profits, and pro¬ 
duce of all the rest, residue, and remainder of my estate and etfects whatsoever and 
wheresoever, and of what nature, kind, or quality soever, as well real as personal, 
\vhii;h I shall die seised or possessed of, interested in, or entitled to at the time of my 
decease, I do give, devise, and beqaeath nnto ray three nieces E. M. M., and 
M., equally to be divided among them, share and share alike, for and during (he term 
tf their nalural lives. And from and after the decease of them, or either of tlieiu, it 
is my will that the lawful issue of them and each of them slinU have and enjoy his or 
her mother’s share of all such residue of such rents, .See. for life in like Manner. And 
if either of niy nieces shall happen to die in the life-time of the others or other of them, 
vvithont issue of her body lawfully begotten, that the share of her so dying without 
issue as aforesaid shall go to and be shared and divided equally between the survivors 
of niy nieces for their respective lives, and afterwards by the lawful issue of the sur¬ 
vivors of my nieces in like manner. And if all my nieces and their issue, save one, 
shall die without issue lawfully begotten, then such surviving niece shall have ami 
enjoy the whole of the rents, x-c. of such residue of iny estate for and during the 
term of her natural life. And from and after her decease the lawful issue of such 
surviving niece (if more than one) shall have the whole of the rents, ^c. equally be¬ 
tween them, share and share alike ; and if but one, then such only one shall have and 
enjoy the whole of such part as is personal, to and fop his or her own use and beiictit; 
and to hold so much and such part or parts thereof as are freehold to them and each 
of them, if more than one, their or his or her heirs and assigns, as tenants in coin- 
mon, and not as joint-tenants; and if but one, then to such one, his or her heirs and 
assigns for ever. And if all ray nieces shall die without issue, then, from and after 
the decease of the survivor of them without issue as aforesaid, I give the whole of 
such residue to my next male heir of the name of M., to hold to him, his heirs, exe¬ 
cutors, and administrators, in mai-ner jiforesaid.” Two of tlie trustees were dead; 
all the nieces were living: two of theid had no children, the other had one child, a 
son, (J. B., and it being a question what estate these parties severally and respectively 
took under the will, it was held, 1st. Tliat the surviving trustee iidw has a fec-siinple in 
the freehold and an absolute interest in the leasehold estates. 8d. That the tC'tator's 
throe nieces took no legal estate under the will. .*ld. That G. ft, took no estate under 
the will. 4th. That in case tlie will had commenced with tiie words, ** all the rents,” \c., 
and the passage before those words hail been omitted, the three nieces would have taken 
estates tail in the freehold, and absolute interests in the leasehold. .Mh. That G. U. 
wonlil now have no (‘state in the freehold or leasehold tenements. But should lie survive 
the three ifu'ces, and neither of tlirm slioiild \\r0e any other child, he will he tenant in 
tail of the freehold, but have no interest initlie leasehold estates. Should he die in the 
life-time of the three nieces, he would die seised of no freehold, nor possessed of any 
U'ascliold estate. 
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1823. to Mrs. Margaret Murlhwaite, of Tmckenhamf in the 
county of Middlesex, widow, Mr. John Cuthberlsoiif of 
THWAitE Poland Street, in the said county of Middlesex, and to 
Jenki’nson, Janes, of the Inner Temple, London, gentleman, 

and to the survivors and survivor of them, and the heirs, exe¬ 
cutors, and administrators of such survivor, all and every 
my freehold, copyhold, and leasehold estate, and my per¬ 
sonal estate and effects whatsoever and wheresoever situate, 
lying, and being, whether the same consists in mortgage, 
money in the public stocks or funds, bonds, notes of hand, 
.or other securities, and all other my real and personal estate 
aiio^ effects of what nature or kind soever, not hereinafter 
by me specifically bequeathed, upon the trusts, and to and 
for the u^s, ends, intents, and purposes hereinafter ex¬ 
pressed, mentioned, and declared, of and concerning the 
same*'; that is to say, in trust to pay thereout the several 
legacies and annuities herein by me given and bequeathed, 
and for other the purposes in'this my will mentioned.” An¬ 
nuities were then given by the testator to several persons 
for their respective lives amounting to the sum of 440/. per 
annum:—All which before mentioned annuities I hereby 
will, order, and direct, shall be chargeable upon and pa^'- 
able out of my 26,400/. three per cent. Consolidated Bank 
Annuities, or such sum as may be standing in that fund in 
my name at the time of my decease.” After bequeathing 
legacies to different persons, to a considerable amount, the 
testator then proceeded to devise as follows:—“ All the rents, 
issues, dividends, interest, profits, and produce of all the rest, 
residue, and remainder of my estate and effects whatsoever 
and wheresoever, and of what nature, kind, or quality soever, 
as well real as personal, vi^hich 1 shall die seised or possessed 
of, .interested in, or in any way entitled unto at the time of 
my decease, I do hereby give, devise, and bequeath unto my 
three nieces Llizaheth Murthwaite, Maria Murlhwaite, and 
Charlotte Murthwaite, daughters of my late brother the 
Reverend Peter M^thwaite, late of Ipsden, in Oxfordshire, 
equally to be divided^’ between them, share and share alike, 
for and during the term of their respective natural lives; 
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subject, nevertheless, tp such provision as is hereinafter pro¬ 
vided touching and concerning the house and premises now 
ill my occupation. And from and after the decease of them, 
or either of them, it is my will and meaning, that the lawful 
issue of them, and each of them, shall have and enjoy his 
or her mother’s share of all such residue of such rents, 
issues, dividends, and profits, for life, in like manner; and 
it is my further will and meaning, that if either of my said 
nieces shall happen to die in the life-time of the others or 
other of them, without issue of her body lawfully begotten, 
that the share of her so dying, without issue ds aforesaid, 
shall go to and be shared and divided equally between^ Ihc 
survivors of my said nieces for their respective lives, and 
afterwards by flie lawful issue of the survivors of my said 
nieces in like manner. And if all my said nieces and their 
issue, save one, shall die without issue lawfully begotten, 
then it is my will and meaning that such surviving niece shall 
have and enjoy the whole of •the rents, issues, dividends, 
interest, and profits of such residue and remainder of my 
estate and effects, for and during the term of her natural 
life; and from and after her decease, it is my further will 
and meaning, and I do hereby will, order, and direct, that 
the lawful issue of such surviving niece (if more than one) 
shall have and enjoy the whole of the rents, issues, divi¬ 
dends, interest, and profits of all such residue of my estate 
and effects, equally between them, share and share alike; 
and if but one, then such only one shall have* and enjoy the 

m 

whole of such part thereof as is personal, to and for, his or 
her own use and benefit; and to hold so much and such 
part and parts thereof as arc freehold to them and each of 

them, if more than one, their or hi;}| or her heirs and assigns, 
as tenants in common, and not as joint-tenants; and if but 
one, then to such only one, his or her heirs and assigns for 
ever; and to hold so much and such parts thereof as is and 
are copyhold, at the will of the lord or lords, lady or ladies of 
the manor or manors, of which the same are holden in like 
manner. And if all my said nieces slj^ll^lic without issue, 

then, from and after the decease of the survivor of them, 


767 

1823. 

Mur- 

TII WAITS 
t). 

Jenkinson. 



76 » 


CASES IN THE KING^S BENCH, 


1823. 

Mur- 

THWAITE 


V. 

JSMKINSON. 


my said nieces without issue as aforesaid, 1 do hereby give, 
devise, and bequeath the whole of such residue and re- 
diainder of my estate and effects, as well real as personal, 
and as well freehold as copyhold, to niy next male heir, of the 
name of Murthwaite ; to hold to such male heir, his heirs, 
executors, and administrators as aforesaid.” Then followed 


the disposition of the house in which the testator resided. 
After reciting that his house was leasehold, and that the 
said Margaret Murthreailef and his three nieces, might not 
chuse to live together, or to occupy his house, he devised the 
same to them, or such of them, as should be living at his 
d^f ase; but if it should happen that they did not agree to 
live together, he directed that the house and furniture should 
be sold, and disposed of by the trustees thereinbefore named, 
or the sufvivors; and that the money to arise by such sale 
should be divided equally amongst the said Margaret Mur- 
thwaite, and his said three nieces, or such of them as should 
be living at the time of his decease, and the lawful issue of 
them as should be dead, if any, for their use and benefit. 
The will concluded by appointing executors, and giving direc¬ 
tions as to other matters not material to the question now 
raised. The testator died on the 23d November^ 1808, with¬ 
out having revoked or altered the said will, and leaving his said 
three nieces, the plaintiff Elizabeth Murthwaite^ the defendant 
Maria Barnard, then Maria Murthwaite, and the plaintiff 
Charlotte Maepherson, then Charlotte Murthwaite, and the 
said Margaret Murthwaite, John Cuthbertson, and John 
Janes,^ him surviving. And the said testator left his said 
three nieces his heirs at law, and likewise his customary 
heirs. Margaret Murthwaite, John Cuthbertson, and John 
Janes, proved the said w)ll of the said testator. Maria Bar¬ 
nard, then Maria Murthwaite,"some time in the year 1809, 
intermarried with John Barnard, but who departed this life 
on the 5th October, 1817, leaving Maria, his wife, him 
surviving j and there was issue of the said marriage between 
them only one child, namely, George Barnard. John Janes, 
one of the execut^rs^ and trustees of the said testator, died 



MICHAELMAS TERM, FOURTH GEO. IV. 


in the year 1814, leaving Margaret Murthwaite and John 
CuthbertsoUf his co-executor and co-trustees, him surviving ; 
and the said Margaret Murthwaite died some time in the 
year 1316^ intedtate, leaving the said John Cuthbertson, and 
also her said daughters, Elizabeth Murthwaite, Maria Bar¬ 
nard, and Charlotte Maepherson, her surviving. A very 
large surplus of the testator’s personal estate and effects re¬ 
mains after paying his funeral and testamentary expcnces, 
and his debts, and the legacies and annuities bequeathed by 
him. The defendant, George Irton Murthwaite, would now 
be the next male heir of the said testator, of the name of 
Murthwaite, in case the said Elizabeth Murthwaite, Charlotte 
Maepherson, andiUTam Barnard, were now dead wfthout 
leaving issue,. The questions, for the consideration of the 

Court, are, , 

• • 

First, what estate and interest the said John Cuthbertson, 
the surviving trustee, now has under the said will of the said 
testator, in the freehold and leasehold tenements respectively, 
devised and bequeathed unto the said Margaret Murthrcaite, 
John Cuthbertson, and John Janes, as aforesaid. 

Second, what estates the said testator’s said three nieces, 
Elizabeth Murthwaite, Maria Barnard, and Charlotte Mae¬ 
pherson, respectively took under the said will of the said 
testator, in the said freehold and leasehold tenements re¬ 
spectively. 

Third, whether the said George Barnard now has any and 

what estate in the said freehold and leasehold tenements re- 

■ 

spectively, and what estate he will havo in the said freehold 
and leasehold tenements respectively, in case he shall be the 
only issue of the said three niecc^ living at the death of the sur¬ 
vivor of them, no other issue having been born; and in 
case the said George Barnard ohduld now die, in the life-time 
of the said three nieces of the said testator, what estate 
would he die seised and possessed of in the said freehold 
and leasehold tenements respectively. And in case the 
Court shall be of opinion, that by the will, as above stated, 
the whole legal estate in fee-simple, the said freehold 
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tenements, and the absolute interest in the said leasehold 
tenements, is now vested in the said John Cuthbertson; 
then, in case the will had commenced with these words, ** all 
the rents,” &c., and the passage before these words had 
been omitted, 

Fourth, what estate the said testator’s three nieces, 
Elizabeth MurthKaite, Maria Barnard, and Charlotte 
Maepherson, would respectively have taken under the said 
will of the said testator, in the said freehold and leasehold 
tenements respectively; and 

Fifth, whether the said George Barnard would now have 
any. and what estate in the said freehold and leasehold 
tenements respectively, in case he shall be the only issue 
of the said three nieces living at the death gf the survivor 
of them, no ^other issue having been born; and in case the 
said George Barnard should now die, in the life-time of the 
said three nieces of the said testator, what estate would he 
die seised and possessed of in the said freehold and lease¬ 
hold tenements respectively. 

Tindal, for Elizabeth Murthmiite, John Maepherson, 
and Charlotte his wife. To the first three questions pro¬ 
posed, the following answers may be given respectively, 
and assuming them to be correct, the last two will become 
unimportant. First, the surviving trustee, John Cuthbert- 
son, has not now any estate under the will of the testator. 
Second, the three nieces took legal estates in tail, with 
cross-remainders in tail in the freehold, and absolute estates 
in the IcAisehold. Third, George Barnard has not now any 
estate either in the freehold or the leasehold, but if he sur¬ 
vives his mother and his aunts, they leaving no other issue, 
and having hud no other is!>uc, he will take an estate tail in 
the whole freehold by descent from his mother. The clauses 
of the will which arc material to the decision of the case, arc 
four: first, the devise to the trustees; second, the charge of 
the annuities and legacies upon the money in the funds; 
third, the devise t^ the three nieces, and the provisions 
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made for various casc^ of survivorship; and fourth, the 
ultimate rcuiaindur over, in case of failure of issue of all 
the nieces. In considering the first question, the Court 
will minutely examine the terms of the devise to the trustees, 
though they will not wholly confine their attention to that 
clause. The wordsrare large enough to comprehend both 
real and personal property; but the intent and object of them 
must be collected from a view of the whole will, and that 
appears to be merely to provide for the payment of legacies 
and debts. The trust is to pay thereout (generally), the 
several legacies and annuities herein by me given and be¬ 
queathed,’' and the annuities are afterwards specifically di¬ 
rected to be paid out of the money in the funds. [Ab-" 
hottj C, J. 'l^iat direction applies to thCkannuitics only; it 
docs not seem to compiise tall the bequests.j It Shews that 
the testator intended that the bequests should be paid out of 
the personal property, and that the real property should not 
be so applied, unless the persooal proved insiiBicicnt for that 
purpose. The devise includes no power to sell the real 
estate, and in the subsequent clauses devising the real estate, 
that is never treated as if it had been previously devised to 
the trustees. Tl»is intention is further supported by the 
fact stated in the case, that after payment of all the debts, 
legacies, and annnilios, a large surplus of the personal 
properly remains; and us the real property is not necessary 
to the full e.\ecution of the trust, there is no reason why 
the trustees should take any estate in that,.and the Court 
tlu'refore will act upon the general rufe laid down in the 
recent case of Doe v. NicboUs («), and will not permit the 
trustees to take any larger estate than is really requisite for 
the purposes of the trust. J. It is impossible, 

or at least extremely improbable, that the annuities can 
liave been all paid; they arc probably still a charge upon 
the estate, and it may be a question whether the real pro¬ 
perty should not remain in the trustees to meet that 
charge.] 'I'he importance of this first question merges in 

(«) Aiitf, vol. ii. ^ 
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that of the second, for if the Courf shall decide that the 
nieces took an estate tail and not an estate for life, it 
is immaterial to the plaintiffs whether the trustees have 
any estate or not. Although the devise to them does not, 
in terms, convey the land and the money in the funds, still it 
is sufficient to carry both, because an indefinite devise of 
the rents of lands will pass the lands themselves, as it has 
also been decided, that an indefinite bequest of interest, or 
of dividends, will carry the principal. ^ For these proposi¬ 
tions, Page V. Leaphgzt'ell (a), Stretch v. Watkins (b), 
Lord Chatham v. Dawe (c), and Butteijield v. Butter- 
are authorities. It cannot be disputed on the 
other side, that the testator has given express estates for life 
to his three nieces, nor, that he has given fiie ultimate re¬ 
mainder ovei', only upon failure their issue. The leading 
character of the will then evidently is, an anxiety that the 
estate should not go out of the families of the first takers, 
except upon failure of their issue, and when the Court 
have found the main intention of the testator, they will 
give effect to that, even at the expcnce of sacrificing some 
inferior object of the will. Then look at the language of 
this will. The estate is in the first instance given to the 
nieces, equally to be divided between them, share and 
share alike, for and during the term of their respective na¬ 
tural lives.” It must be conceded, tliat if the testator had 
stopped here, this would have been a devise to the 
nieces of estates for life only; but he does not stop here, 
but proceeds thus ;—** after the death of them, or either of 
them, the lawful issue of them and each of them, shall 
have and enjoy his or her mother’s share of such reudue of 
such rents, &c. for life, cp like^ manner.” Now, reading 
this clause by itself, undoubtedly it gives the issue of the 
nieces an estate for life, as tenants in common, but that 
circumstance must not prevail against the predominant in¬ 
tention of the testator. The argument on the other side 

will be, that the issue take an estate tail, which is not sup- 

V 
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ported by the words tiie will, because the estate given to 
the issue is restricted by language as strong as that given to 
the nieces themselves. The use of the word “ issue,” 
coupled with the expression ** his or her mother’s share,” 
plainly indicates that by issuet the testator meant children, 
and therefore there* is no devise to the issue of the issue, nor 
any thing from which it is possible to imply an estate tail 
to them. Before the children can take an estate tail under 
this devise, the words ** for life in like manner” must be 
expunged from it, and if that can be done, the words ** fur 
life” may with equal propriety be expunged from the devise 
to the nieces, and thus the devise to the children be annihi¬ 
lated. The testator then proceeds to clauses providing for 
did'erent cross remainders under different Vrontingencies, and 
first, in the event of the* death of any one of the nieces. 
That clearly favors the present construction, and $he\^s that 
the nieces were the object of the testator’s bounty. The 
words “ issue of the body lawfully begotten” there used, 
are clearly words of limitation, and not of purchase, ap- 
j)lying to children living at the death of the niece ; for if 
uiie iiiccc had a child, which died in its mother’s life-time, 
leaving a child, that child by the latter construction could 
take nothing which would be a result subversive of the tes¬ 
tator’s main and manifest intention. The next provision is 
ill t^e event of the death of any two of the nieces, for that 
must be the meaning of the clause, as will clearly appear 
by the transposition of the words “ save’ one,” and by 
reading the passage thus; ** if all my nieces, save one, and 
their issue, shall die,” See. The word issue” in this 
clause must be construed to mean indefinite descendants,” 
for by any other construction,••the argument already ad¬ 
duced with respect to the exclusion of a grand-child would 
be equally applicable here, and a result equally repugnant to 
the evident intention of the testator would ensue. IBwj- 
His intention may perhaps be argued to be this; 
to devise to his nieces for life, remainder to their children 
for life, as tenants in common, rti^naindvi to the issue oii 
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the surviving niece in tail.] Then (:omes the clause pro¬ 
viding for the event of tlie death of all the nieces, and giving 
the ultimate remainder over, which can mean only this, that 
the estate should go over upon the indehuite failure of issue 
of the nieces, and not before. This is evidently the chief 
and prevailing object of the testator, and that once made 
out, there are many authorities which will justify the Court 
ill giving effect to that object, even though in so doing 
they sacrilicc any subordinate intention which is inconsis¬ 
tent with it. This principle was established in Robinson 
V. Robinson (ff), and w^as conllrnicd in Doe v. Jlpplin (/;). 
The Jattcr is a case nuich in point with the present, 
and is a strong authority in favor of the clnini set up by 
the nieces of the * testator. I'hc w'ords of the devise there 
were, “ to 11*. Dimmock, to hold* to him during his natural 
life, and after his decease to and amongst his issue, and 
in default of issue,” over; which the Court decided, gave 
an estate tail to ir. Dimmock* The same rule of construc¬ 
tion was also adopted in Doe v. Smith (c), where the 
Avords of devise were, to Man/ Ascough and the heirs of 
her body lawfully to be begotten, for ever, as tenants in 
common, and not as joint-tenants \ and in case my said 
daughter shall happen to die before twenty-one, or without 
leaving issue on her body lawfully begotten, then” over; 
and Lord Kenyon, at the close of his judgment says,'** 1 
admit that in .this case the testator intended that his daughter 
M. Ascough, slfould only take an estate for her life, and 
that her«children should take as purchasers; but then he also 
intended that all the progeny of those children should take 
before any interest should vest in his more remote relations; 
now the latter intention cadnot be carried into effect, unless 
M. ./fscongA takes an estate tail. In order, therefore to giv6 
effect to the testator’s^general intention, according to the fair 
construction of the will, M.Ascough must take an estate tail.” 
.Again, in Doe, Cock v. Cooper (d), w here the words of devise 
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were to Richard Cofk for the term only of his natural 
life, and after his death to his lawful issue, as tenants in 
common,” the Court held, that for the purpose of giving 
effect to the general intention of the testator, R. Cock must 
lake an estate tail. But Shaw v. Weigh («), seems to ap¬ 
proach still closer *in principle to the present case, and if 
the clauses of this will are placed in juxta-position with the 
clauses of the will in tliat, they will be found almost to cor¬ 
respond. There the testator devised ** to three trustees and 
the survivor of them, in trust for his two sisters Anne Luns¬ 
ford and Dorothy Evait, equally between them,* during their 
natural lives, witiiout committing any manner of waste; and if 
either of his sisters should happen to die, leaving issue or 
issues of her or their bodies lawfully begotten, then in trust 
for such issue or issues of tbc mother’s share, or else in trust 
for the survivor or survivors of them, and their respfletive 
issue or issues ; and if it should happen that both the sisters 
should die without issue as Aforesaid, and their issue or 
issues to die without issue or issues lawfully to be begotten, 
then” over. That was a case in error from the Great Ses¬ 
sions in Wales, which Court had decided that the sisters of 
the testator, being the first takers, took an estate tail, with 
cross remainders. That decision was at first reversed by 
this Court, but was subsequently established by the House 
of Lords (h), and remains now utiitnpcached. [ Bayley, J, 
Considerable doubt is thrown upon the authority of that 
case by WilleSf C. J. in Ginger v. Whilefc)^ Several sub¬ 
sequent decisions have fully confirmed the doctrine titere laid 
down; and Doe v. Halley (d), Wight v. Leigh (c), Barlow 
V. Salter (f), and Bennett v. Lord Tankcrville {g), may 
be mentioned as instances. Tl«? case of Shaw v. Weigh, 
is therefore an authority in point; for there the direction 
was, that “ the issue were to take the mother’s share,” and 

(a") 2 Stra. 798. Fitzgib. 7. 3 Bro. (d) 8 T. R. 5. 

P. C. 120. S. C. (c) 15 Vcs. 564. 
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it was held, that “ issue” did not m^an children only. In 
that case also, the sisters’ estate was to be without inipeacli- 
Dient of w'aste, which imported an intention to give no 
more than a life estate, and yet the Court sacrificed that 
particular intent in favor of the general intent, that the 
estate was not to go over until failure 'of the sister’s de¬ 
scendants. Never perhaps did two cases more exactly cor¬ 
respond than these. It is unnecessary to trouble the Court at 
any length as to the leasehold property, because tlie law re¬ 
specting leasehold tenements, is now too clearly established to 
admit of arglimcnt. At one time {a), indeed, an opinion ob< 
tained, that if freehold and leasehold tenements were devised 
by the same clause, that party who first took an express estate 
tail in the freehold, took also an absolute csta’te in the lease¬ 
hold, but thdt the same efifect Was not produced where the 
first estate tail was taken by implication. That opinion has, 
however, subsequently given ground to a sounder doctrine, 
and it now seems to be settled law, that the first taker of 
an estate tail in the freehold, whether by express words of 
devise, or by implication, takes also an absolute estate in 
the leasehold. Chandless v. Price (6), Dawe v. Lord 
Chatham (c), and Crook v. De Vandes (d). Thus, then, the 
answers suggested to the first twp questions proposed, have 
been supported upon principle and by uulhoiilics; these 
being established, the answer suggested to the third ques¬ 
tion must necessarily follow, and it becomes unimportant, 
as respects the • fourth and fifth questions, to enter into any 
discussipn whatever. 


Campbell, for Maria Barnard, one of the nieces. The only 
point which it is necessary to establish on behalf of this 
devisee is, that the nieces took an estate tail in the freehold 
tenements. The whole difficulty attending the construction of 
the will, is produced by the insertion of the words ** for life” 
in the clause of devise to the issue, for, omitting those words, 
it is quite clear that the niece^ would take an estate tail. It 
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is a settled rule of layv, that if one devise lands to A, B, 1823. 
for life, remainder to his issue, and, if he die without issue 
remainder over; A. B. shall take an estate tail; because, thwaitb 
that is requisite to give effect to the general intention of the Jenkimsoh, 
testator, that the ultimate remainder over shall not operate 
while there is any'issue of A. J3., and to that general inten¬ 
tion the testator’s particular intention that A. B. shall take 
only a life estate, must be sacrificed. Now it is perfectly 
clear, that the general and main intention of this testator, 
was, that the estates should not go to the ** next male heir 
of the name of Murthwaite” so long as thcrerwas any issue 
of the nieces, and the Court will give effect to that,lnten- 


tioii, by adopting the only method open to them, namely, 
the striking out the words “ for life” in the devise to the 
nieces, and then reading the whole will as if they had never 
been inserted in it. Suppose the testator, by the 'use of 
these words, to have meant, not the quantum of estate that 
he devised, but the period ‘of time during which t ach ge¬ 
neration was to enjoy it; and the whole difficulty is removed. 
Such an intimation was quite unnecessary, and if it is also 
inconsistent with an estate clearly given, the words in which 
it is conveyed, may be rejected as repugnant, liobinson v. 
liobinson (a), and Doe v. Stenlake (/}). In the fermer, the 
estate was expressly given to L. Hicks for life, and no 
longer-** but the Court, upon the very principle now con¬ 
tended for, rejected those words, and held that he took an 
estate-tail. In the latter the devise wasto my daughter 
P. C. and her heirs during their lives,” the daughter then 
having two children born; and it was held, that she took 
an estate of inheritance, Lord Ellenborough having during 
the argument inquired ** whg> objection there could be to 
rejecting the latter words during their lives, which were re¬ 
pugnant to the devise to the daughter and her heirs ?** and 
adding, in his judgment, that “ the words during their lives, 
tifter the devise to the daughter and her heirs, is merely the 
expression of a man ignorant of the manner of describing 


(,i) 1 UuiT. 3 'J. 0 (b) 12 East, 3lj. 
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how the parties whom he meant to benefit would enjoy 
the property,” There must be an estate tail implied, cither 
in the nieces or in their children, and what is there upon 
the face of the will to shew that the testator intended to 
give an estate tail to the children rather than to the nieces ? 
The effect of his language leans the other way. Issue, is 
prim^ facie a word of limitation, and the language of the 
devise to the issue, being that the lawful issue of them, 
and each of them (the nieces), shall have and enjoy his or 
her mother’s share,” affords a strong presumption that the 
testator used it as a word of limitation ; and at any rate it 
lies iigon those who contend that it is used as a word of 
purchase to shew a plain intent so to use it, in some other 
part of the will. \_Xhyley, J. The W’ord ** issdc” has always 
been construed as a word of limitation, and not as a word 
of purchase, unless there is some designation of the in¬ 
dividual to take.] But even admitting that there does appear 
a particular intent that the children should take as pur¬ 
chasers, still that must yield to the more manifest and 
predominant general intent, that the ultimate remainder 
should not operate until there was an indefinite failure of 
issue. Upon this point some additional authorities may be 
cited. In Pierson v. Pickers («), the testator devised ** unto 
his daughter Jtnn, and to the heirs of her body lawfully to bo 
begotten, whether sons or daughters, as tenants in common, 
and not as joint tenants, and in default of such issue,” over ; 
and it w'as held, *that u4nn took an estate tail. There arc, 
indeed, Uyo cases of a similar description, in which this 
Court came to an opposite decision; but they are not now 
authorities, having been since over-ruled. In Doe v. 
Cojf (b), there was a deviqp unto my daughter Mary, 
and to the heirs of her body lawfully begotten, or to be 
begotten, as tenants in common, and not as joint tenants; 
but if such issue should depart this life before he, she, or 
they, shall respectively attain their age or ages of twenty- 
one years, then,” over: and it was held, that the daughter 
(«) h Kast, Sir. t (t) 11 East, 668. 
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Mary took only an estate for life, with remainder to all her 
children equally as purchasers. Again in Doc v. Jesson (a), 
the devise was, to W., to hold for and during the term 
of his natural life,” and after his decease, to the heirs of his 
body in such shares as he should appoint; and for want of 
such appointment to the heirs of the body of the said fT., 
lawfully issuing, share and share alike, as tenants in common, 
and if but one child, the w’hole to such only child, and for 
want of such issue, to my right heirs for ever;” and it was 
held, that W. took only an estate for life. Both these cases, 
however, w'cre over-ruled when the latter went into the 
House of Lords (Z»), and the principle was there established, 
that where an estate is given expressly to an ancestor for 
life, remainder to his issue or the heirs of his body, and in 
default of such issue, renftiinder over to an ulfiniatc devisee, 
there the ancestor shall take an estate tail. 


1823. 

Mur- 

TliWAlTE 

V. 

Jen KIM SON* 


Tjiltkdule, for George Barnard. The answer to the first 
question must be, that the surviving trustee now has an 
estate in fee-simple in the freehold, and an absolute estate 
in the leasehold tenements. Lmloubtedly the personal 
property is charged with the annuities, and the case finds 
that the personal property is sufficient for the payment of 
the legacies and debts ; but until the annuities are satisfied, 
which they never can bo while any of the annuitants arc 
living, the personal property may become insufficient, and they 
may have to look to the real property. But, if this is not 
so, then the nieces have estates for life, with renjaindcr to 
their issue, who take by purchase in tail as tenants in com¬ 
mon ; and George Barnard has a vested estate tail in re¬ 
mainder in his mother’s share, subject to the birth of other 
children of his mother ; a contingent estate tail in remainder 
in the share of his aunts ; and, if he shall be the only issue 
of the nieces at the death of the survivor of tlicm, he will 
have an estate tail in the whole freehold, and an absolute 
estate in the whole leasehold. It may safely be admitted, 

(«) 5 31. .S. S. V(*) 2 Bliirh, V. V. 1. 
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that in the construction of a will, the intention of the testatof 

' I 

must be regarded; and that where the general intent is in¬ 
consistent with the particular one, the latter must give way 
to the former, if it is impossible to preserve both. The 
will in this case is somewhat confused, but it is clear that 
the testator had four several objects in view. First, to give 
his nieces an estate for life. Second, to give their issue an 
estate for life. Third, to give tlie issue of the surviving niece 
an estate tail. These arc all particular intents. And, fourth, 
wliich is the general intent, to give the estate over to his next 
male heir, upon failure of issue of all his nieces. The first.of 
thcsej)articular intents, namely, the giving a life estate to the 
nieces, will not interfere with the general intent; but the 
second, namely, jhe giving a life estate to tlfcir issue, will; 
because, though an estate for llfcenay be given to an unborn 
chiUVyet no remainder can be engrafted on it. Neither will 
the third particular intent, namely, the giving an estate tail 
to the issue of the surviving niece, interfere with the general 
intent; and thus, if the nieces take otdy a life estate, only one 
particular intent is destroyed, and the only alteration made in 
the will is the enlarging the estate given to their children. 
If, as is argued on the other side, the nieces take an estate 
tail, the estate given to them is enlarged, and thus all the 
three particular intents arc destroyed. But, the particular 
intent destroyed by the construction now contended for, 
will be destroyed according to the rules of law, because it 
will enlarge the life estate of the unborn issue iuto an 
estate tail, which they ought to take. Ilumberston v. Hum- 
berston (a). Suppose the nieces have several 

children Then they would take as tenants in common. 
[Bayley, J. Then it mus^. be .contended, that the words 
** for life, in like manner’’ are effectual to shew the inten¬ 
tion of the testator, hut ineffectual to perform it.] Un¬ 
doubtedly. This construction will preserve the remainder 
to the surviving niece, and her issue, and to the next male 


^ { h ) 1 P. Wins*. o3C. 
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heir, and the whole estate will still go over in unity, because 
there will be cross remainders in tail between the issue. The 
devise to the surviving niece and her issue being " to them and 
tlieir heirs, as tenants in common,” clearly shews that there 
they are to take as purchasers. [ Uayley^ J. Suppose all the 
nieces dead; the .survivor without issue, and one of the 
others leaving issue: would that clause give an estate tail 
to that issue ? Has it ever been held that the words, if 
dies without issue,” can give a third person an estate tail c] 
The order in wiiich the nieces may, or may not die, cannot 
vary the right of George Barnard to take aq estate tail. 
If his niothcr is the survivor, he takes an estate tail by ex¬ 
press words; and if the nieces die in any other order, he 
must take an •estate tail by implication. [Abbottf C. J. 

Still, the question would rpmain, whether he w/)utd take by 
purchase, or by descent.] He must take an estate k^il in 
order to give effect to the testator’s general intent, because, 
if the issue take only an estate, for life, the devisee over can 
never lake at all. It has never yet been held, that where 
a life estate is given, expressly, to the first taker, and to 
the second, the first taker can have an estate tail. In White 
V. Collins (a), the testator devised “ to F. M. for life, re¬ 
mainder to the heir male of his body for life, and in default 
of such heir male,” over; and the Court decided that F, M. 
took only a life estate, [llayley^ J. The real decision in 
that case was, that the heir male took only a life estate.] 
The clause commencing if all my said nipces, and their 
issue, save one, shiill die without issuer,” contemplates the 
case of the issue dying without issue, and that wortf, there¬ 
fore, is there used as a word of purchase. That clause 
goes on to give the whole of the personal property to the 
issue of the surviving niece, absc^utely ; which object would 
be totally defeated, if the nieces are to take an estate* tail, 
because, in that case, they would have an absolute interest 
in the personal property. The cases cited on the other side, 
of Doe V. Applin, Doe v. Cooper, and Doe v. Smith, are dis- 

(«) 1 Comyn, S89, Viile 5 East, 192. 6 T. R. 2l2k 
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tinguishable from the present in this respect; that in all 
those cases it was necessary to give (he first taker an estate 
tail, in order to give effect to the general intention of the 
testator. Lord in the latter case, takes the very 

ground now relied on, for, he says, “ here are no words of 
limitation added to the estate given to* the children (sup¬ 
posing they took as purchasers), and yet the remainder over 
is not to take effect until there was a general failure of 
issue.” Again, this case is equally distinguishable from Doe 
V. Jesson. There the devise was ** to W., for life, and after 
his decease to the heirs of his bodif here it is to the nieces 
for life, and then to their isswc: now, issue” is very fre¬ 
quently used as a word of purchase, but “ heir” is a word 
which can scarcely ever bear that construction (a). Here, 
there is an*e?^rosslife estate give \2 to the issue of the nieces ; 
but iq Doe v. Jesson there was no such restriction to the 
heirs of the body of JV. the first taker. Here, there arc 
words of limitation, coupled .with the devise to the issue 
of the nieces, which arc not to be found in Doe v. Jesson, 
nor in any of the cases in which it has been held, that the 
first taker took an estate tail. In the recent case of Doe v. 
Vaughan {b)f the devise was to J. II. for life, and after 
his decease to all and every the child and children of the said 
J. L. as tenants in common, and for want of such issue, to 
my own right heirs for everand the Court held, that J. II, 
took only an estate for life, and not an estate tail. Ginger v. 
White (c), and Qoodlitle v. Woodhull {d), arc also authorities 
to the same point. ‘ Upon the whole, therefore, the Court 
will be of opinion, that the intention of the testator was to 
give his nieces only a life estate in the freehold, and con¬ 
sequently that George Barnard has now a vested estate tail 
in remainder in one-third, and a contingent estate tail in the 
rest. 'With respect to the leaseholds, they will follow in the 
same proportion as the freeholds, thus far, that if the nieces 
took only a life estate in the freeholds, they can take no 

(а) Feanie, 2^3. (c) Willcs, 341. 

(б) Ante, vol. i. 52^. (</) W. 39'?. 
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greater estate in the leasehold; though, even if they took 
an estate tail in the fr-ceholds, they can nevertheless take 
only a life interest in the leaseholds. 

Parke, for Geot'ge Irton Murthwaite. This person will 
be the next heir male of the testator, of the name of ilfnr- 
thwaite, in case the nieces shall all die without issue j and 
although his interest under the will is certainly remote, still, 
if the nieces take only an estate for life, and George Bar¬ 
nard should die before full age, the remainder in fee will 
vest in him. The same answers therefore, are suggested to 
the questions in the case on behalf of this party, as have 
been already proposed on behalf of George Barnard, and 
the arguments advanced for the latter arc appropriate also to 
his case. [Abbott, C. J. The question put to us first, is, 
what estate John Cuthberison, the surviving trustee, now has 
under the will ? Now we cannot ascertain from the state> 
ment of the case, whether the fund on which the legacies and 
the annuities arc charged, is, in point of fact, in existence ; 
nor are w'c informed whether the debts and legacies have 
actually been paid. It is impossible, therefore, for us to 
answer that question, unless wc receive information on 
these heads. Bay ley, J. We do not even know, whether 
all or any of the annuitants arc still living.] That fact 
may perhaps be deemed unimportant to the decision of 
the case, because, if the testator’s intention was, that the 
trustees should take the freehold, that will at once settle the 
question. [Abbott, C. J. He possibly miglit mean that 
they should have the estate quousque; that they ’should 
have it so long as was necessary to secure the payments 
for the purposes of the will.] It may be exceedingly 
improbable that the real property should ever be re¬ 
quired to meet the charge of the annuities, but still.the 
annuitants have a right to that as a security for their claims* 
There are also contingent remainders, if the construction 
urged for George Barnard and the present party be correct; 
and the trustees would coatinue necessary in order to pre 
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serve them. The important question, however, is, what 
estate the nieces took, in considering which it is not necessary 
to dispute the cases cited on the other side, so far as they 
prove that the land itself will pass by a devise of the rents. 
Nor need it be denied that the proper rule for the construc¬ 
tion of a will is to find, and to fulfil| the general intent 
of the testator; nor can any doubt be suggested as to what 
was the general intent of the testator in this case. The 
real question for the consideration of the Court is, by what 
construction of this will they can most fully effectuate the 
general intent of the testator, with the least sacrifice of the 
particular intents found in it, and it has been already 
shewhi, that that object will be best attained by deciding 
that the nieces take only an estate for life. That w'as 
evidently the^ testator’s intention. In the first clause he ex¬ 
pressly gives them a life estate only, and there are no sub¬ 
sequent words which enlarge that gift. It is equally evident 

that the issue of the nieces were intended to take a life 

• 

estate, and the issue of the surviving niece to take in fee 
as tenants in common, with a remainder over, reducing that 
to an estate tail. But, if the nieces take an estate tail, 
all these intents arc frustrated : if they take for life, and 
their issue take in tail, one only is frustrated, namely, the life 
estate of the issue, which is then enlarged to an estate tail. 
** Issue,” in the former part of the devise, means " children,” 
and is frequently used as a word of purchase. It was said 
by Clivef J. in the case of Roe v. Grew (a), “ The word 
imiey is one of the most vexed words in the books; some¬ 
times it is nomen singularc, sometimes plural, sometimes a 
word of limitation, sometimes of purchase, but it must 
always be construed according to the intent of the will or 
deed wherein it is used.” *\Holfoydf J. There is another re¬ 
port ,of that case in C. J. ffilmo^a Opinions, 272.] Issue 
has never been construed as a word of limitation, when 
associated with terms such as are found in this will. 
Here, the issue are to take “ for life, in like manner,” 
* (rt) 2 WiU, 324. 
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with the nieces; that is, as tenants in common. By lfl23. 
the words for life,” "the testator meant that they should 
take as purchasers. Those words cannot, indeed, limit tiiwaitb 
the quantum of estate given ; but they must, nevertheless, 
be regarded as explanatory of the testator s meaning; 
and to that meaning the court will, if they can, give 
effect. Then, in the case of two of the nieces dying 
without issue, an estate tail is given to tlie issue of the sur¬ 
vivor ; but as the testator intended that the issue of each 
niece should take some estate as purchasers, and as in the case 
of two dying without issue, the issue of the survivor is to lake 
an estate tail, expressly: so, an estate tail by implication 
must be given to the issue ot every one of the nieces, if any 
such there are.* It is laid down by JlUlcs, J. in Ginger v. 
jyhite{a), as a settled rule*of law, “ that a prdfcedent estate 
devised by express words cannot be lessened, increasbd, or 
altered, by implication, tliough it may by express words. 

In support of that position Imj cited the case of Pophani v. 

Tian^icld (b)f where the devise was “ to y/. for life, and then 
to his first and every other son in tail mule, and for want 
of issue male of A.f remainder over to another: held, that A. 
took only an estate for life.” The words “ for want of issue 
male of A.,** in that case, arc parallel to those “if all my 
nieces shall die without issue,” in this, and therefore they 
cannot “ increase” the “ precedent” estate for life, given 
“ by express words” to the nieces. J. T. hen you 

must reject the words “ for life.”] They may be rejected 
as being repugnant, and by doing so less violence.wdll be 
done to the will than any other construction that can be con¬ 
tended for. In Doe v. Slenluke, the words during lile, 
were rejected, and yet that case psdciscly governs the present 
ill principle. Here, the words may be rejected as rcpugjiant 
to the devise of the issue of the issue; there they were rejected 
as repugnant to the devise to the heirs. 1 o the objection, that 
the word “ issue,” is used here in two different senses, the 
rule of law which decides, that w’ords shall be so construed 


(.i) Willes, ass. (S) 1 Salk. 236. S. C. 2 Vrni. 127, aiul 1 V. Wms. 54. 
\()L. III. 3 D 
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1823. ut res tnagis valeat, quam pereat, is a sufficient answer; and 
' that has been established in several instances. Forth v. 
TuwAiTE Chapman (a), Lord Stafford v. Buckley (6), Harris v. Bishop 
Jbnkinson. J^ificoln (c), Sheffield v. Lord Orrery (d). 


Tindalf in reply. There is quite sufficient upon the case 
to shew that there is no necessity for the surviving trustee to 
take the real estate for any of the purposes of the will'. 
With respect to tlie main point, namely, the intention of 
the testator, no cases have been adduced to justify die 
construction suggested on the other side. Where the devise 
ovcry>^upon failure of issue, has reference to the drst takers 
under the will, they cannot take less than an estate tail. 
If the devise over here were laid out of consideration, 

il 

nothing would remain hut a life estate, first to the nieces, 
and subsequently to their children. It has been argued, that 
the clause in the will contemplating the death of all the 
nieces and their issue, save one, without issue, confers, by 
implication, an estate tail upon the issue of all the nieces; 
but that argument is answered by the case of Doe v. Applhi, 
which decides, that- the word issue” cannot be used in 
the same clause in two diiVerent senses. [ /iesf, J. May not 
the context shew that the testator has used the same word in 
two dilferent senses, and legitimately so Assuming that to 
be so, what is the result.^ The testator’s object is, that the 
whole estate should go over together, upon an indefinite 
failure of the nieces. To effectuate that object there must 
be cros.s remainders between the issue of all the nieces; but 
there are no words* in this will from which any cross re¬ 
mainders can be implied from the issue of the issue. 
If that construction werp allowed, the estate m^ht be 
divided and go over in parcels; a result contrary to the 
paramount wish of the testator. By the other construction, 
the estate would remain undivided, it would be enjoyed by 
the families of the nieces, throughout, before it could pass 


(«) 1 P. Wms. 663. 
(6) 1 Ves. scu. 171. 


(c) SP.Wms. 135. 
\i) 3 Atk. f83. 
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to the ultimate remainder-man, and thus the predominant 
wish of the testator would be complied with, inasmuch as 
the nieces were the objects of his bounty. 

The following certificate was afterwards sent to the Lord 
Chancellor :— 

This case has been argued before us, and we arc of 
opinion. 

First, that .7o/i/i Cuthhertson, the surviving trustee, now 
has a fee-simple in the freehold estates, and an absolute 
interest in the leasehold estates, given by the will of the 
testator to him, Margaret Murthioaite, and John Janes. 

Secondly, that the testator’s three nieces took no* legal 

estate under this will. 

_ 

Thirdly, that George Bt^nard took no cstajte •under this 
will. « 

Fourthly, that in case the will had commenced with the 
words all the rents, &c.,” pud the passage before those 
words had been omitted, the three nieces would have taken 
estates tail in the freehold, and absolute interests in the 
leasehold. 

Fifthly, that George Barnard would now have no estate 
in the freehold or leasehold tenements. But, should he 
survive the three nieces, and neither of them should have 
any other child, he will be tenant in tail of the freehold, 
but have no interest in the leasehold estates. Should he 
die in the life-time of the three nieces, he .would die seised 
of no freehold, nor possessed of any leasehold estate. 

C. -Abbott, 

J. Bayley, 

G. S. Holboyd, 

VV. D. Best. 
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Richter v. ITughes. 

litiPLl ^VIN for taking certain goods and chattels of tlie 
plaintiff. Avowry by the defendant as collector of rales, 
imposed under a local act of parliament (51 Geo. .‘J. c. 134.), 
for erecting a chapel of ease at Isliiifffou, in the county 
of Midillesei f' by virttie of which, assessments were duly 
made upon the phiiiiliff by the trustees for the purposes 
tberoiu mentioned; tliat defendant as collector liaving de¬ 
manded said.ussessiueuts of plaintiff, he was summoned be¬ 
fore a magistrate for non-payment, and default being made, 
warrants were issued under which the distress in question 
was taken. The plaintiff pleaded in bar, that by the act, 
under and ‘by, virtue, and for tlie,purposcs of which the said 
assessments or rates were made, it was enacted, that it 
shoidd be lawful for the trustees to erect and build a chapel, 
with vaults under the same fqr the burial of the dead, and 
also to inclose a suflicient quantity of ground for a cemetery 
or burial ground thereto; that the trustees were empowered 
to borrow any sums of money necessary for the purposes of 
the said act, not exceeding in the whole the sum of 30,000/., 
which monies so to be borrowed, and the interest thereof, 
were thereby charged upon and made payable from time to 
time out of the fees and sums of money which should 
be received by the collector for the time being on account 
of the burials ,in the said burial ground, and out of the 

rates and assessments to be made in pursuance of the 
#• 

said act, and for securing the rc*paymcnt of the money so 
to be borrowed and the interest thereof, the said trustees in 
manner therein mentioned were authorized to assign over 

•r * ® 

the same fees and sums of money, rates, and assessments, 
to p6rsons advancing and lending such money from time to' 
time, and when they should judge necessary, to grant annui¬ 
ties to any person who should contribute, advance, and pay 
unto the said trustees any sum of money for the absolute 
purchase of any annuity, and payable dining the life of 
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every contributor! so that the wliolc money to be raised by 
the granting of annuities as aforesaid, did not exceed the 
whole sums intended to be raised for the purposes of the 
said qct; and every annuity was thereby charged upon and 
njade payable out of the fees, sums of money, rates and 
assessments, to bo made under and by virtue of the said 
act. Section :3.5. of the said act was tlipu set out, by which 
it was recited that the fees or sums of money to be payable 
in respect of burials or interments of the dead in the said 
new chapel or burying ground would be insufficient to 
answer the purposes of the said act; and then enacted 
that it should be lawful for the trustees to make asecss- 
incnts or rates upon all the then present and future te¬ 
nants and occupiers of any houses, buildings, lands, &c. 
within the parish, according to tlie yearly iiiiproved value 
of the premises, and as the same were ascertained and‘rated 
in the poor-rate books of the said parish for the time being, 
and not exceeding the sum of'two shillings and sixpence in 
the pound of the yearly value of such houses, buildings, 
lands, &,c.; and which ratejs or assessments should be paid 
quarterly, and the same, when received, were thereby vested 
ill the trustees, in trust, to be applied by them, for the pur¬ 
poses of the said act, for and during such time as any of 
the monies to be borrowed upon the credit of said act 
should remain due, or any of the annuities to be granted in 
pursuance cy by virtue of the same, should have conlinu- 
ance and no longer. The plea then averred, 'that before the 
making of the said several assessments and rates, in the 
avowry mentioned, the said trustees had wrongfully, without 
any lavvful authority, and in excess and abuse of the powers 
and authority given to them by tJfe said act, raised, by way 
uf annuity, and by borrowing a sum much beyond thc^said 
sum of 50,000/., which sum and no more they were* by the 
said act authorized and empowered to raise either by amuii- 
lit's or borrowing, to wit, the sum of 50, ISG/. by annuities, 
and the sum of 2600/. by borrowing, and exceeding by 
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12636/. the sum they were by the said ^ct empowered to raise 
as aforesaid; tliat tlie said several assessments and rates in 
the avowry mentioned were made for, among other pur¬ 
poses, the purpose of paying the said annuities and the said 
money so borrowed as aforesaid, and which so exceeded the 
sum by the said act authorized to be raised as aforesaid, 
and so wrongfully raised as aforesaid; and that the said rates 
or assessments in the s&id avowry mentioned were not made 
for the purposes and according to the said act, but were 
each illegal and void. Replication that at the time of 
making the rates or assessments in the avowry mentioned, 
the ftses payable in respect of burials in the chapel and 
burying ground were insufficient to answer the purposes of 
the said aq^; and'that divers annuities granted in pursuance 
of the said act then hud continuance, and that at the time 
of malking the rates, it was necessary, in order to raise 
money, to carry into effect the purposes of the act to make 
an assessment in the manner mentioned in the said act, and 
the said rates or assessments were respectively made upon 
the tenants and occupiers, and according to such yearly rent 
or value, as in the said act was required; and each of the 
assessments was made, and was upon the face thereof stated 
to be made by five or more trustees assembled in the vestry- 
room, and for certain times therein mentioned respectively, 
pursuant to the powers vested in them by the said act, with¬ 
out specifying any purpose for which such rates or assess¬ 
ments were so* made; and that none of the said rates or 
assessments were by the title thereof, or otherwise, expressed 
to be made for any such purposes as in the said plea is men¬ 
tioned ; and that the said rates or assessments were respec¬ 
tively made pursuant to thV powers vested in the trustees by 
the said act, and were in fact made for, among other pur¬ 
poses, * the purpose of paying the annuities so lawfully 
granted under and by virtue of the said act, and so then 
continuing. Demurrer to the replication, and joinder in 
demurrer. 
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Chilli/f in support of tlie demurrer, was stopped by the 1023. 
Court. • 

Richter 

V. 

Parke, on the other side, being called upon, contended, Hughes, 
that the replication was a sufficient answer to the plea in bar. 

In the plea it was <iverred, that the trustees under the act of 
parliament in question had raised a sum of money beyond 
that which they were empowered to raise by the act, and for 
purposes different from those therein mentioned. Now, 
admitting, that this averment was true, it was no objection 
to the validity of the rate in point of form. If the rate be 
good upon the face of it, and there is nothing to shew that 
it is illegal, then the defendant, as collector, is jusfificd in 
making the di.ftrcss. The replication only puts in issue the 
validity of the rate in point of form, which is all that is re¬ 
quired of the defendant to do, and there arc authorUies for 
saying that if a rate appears to be good upon the face of it, 
the Court cannot go into aiy consideration of the purposes 
for which the money, wlien raised, is to be applied. Here 
the rate is primu facie legal, and which is the only question 
which the Court have to determine; they are precluded 
from going into the question how the money may be applied. 

For this, the cases of Rex v. Hardy {a), Rex v. Iirograve(fi), 
and Rex v. The Mayor of Gioucesler (c), are authorities. If 
the plaintiff had any ground of complaint as to the amount 
of the rate, his remedy in the first instance was by appeal to 
the Quarter Sessions, or by action, if the pioncy had been 
misapplied; he cannot now take advantage of that objection, 
because this Court arc concluded by the form of the rate, 
which, upon the face of it is legal. By the act of parlia¬ 
ment, the trustees arc cinpowcijjcd to make rates, provided 
they do not exceed half a crown in the pound ; and tlic rate 
in point of form is not bad, whatever may be the jnfcntioii 
of the trustees as to the application of the money when, 
raised. It is to be observed that though the sum which the 
trustees are authorized to borrow is definite, yet the sum 
(«) Cowp. o79» (6) ■! Burr. J-i’y. (c) H T. K. yi6. 
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Avliich llicy are to raise by rates or assessments is whoUy in¬ 
definite and tinccriain. In addition to' the clauses of the act 
which are set out in the plea, it may be proper to refer to 
other sections, w'liich shew that the trustees have the indefinite 
power contended for. By s. 7, the trustees are authorized to 
appoint a treasurer, clerk, and collectoro, and such other 
oflicers and persons as they shall think proper, and out of 
the monies to be received by virtue of the act, to allow and 
])ay such snlniies, wages, and allowances to those oflicers as 
they shall think reasonable. Then by s. 2f), the trustees arc 
authorized, o\it of the fees and rates, to pay every year to 
the minister or curate any sum not less than loO/. And 
by s. .‘jO, tlicy arc authorized, out of the same funds, to pay 
to the clerk of the chapel fur his salary, suck sum as they 
shall think prosper.' So that the jiuins to be disbursed by 
them arc indefinite, and therefore they have authority to 
raise such rates or assessments, as in their judgment may be 
sullicicnt to meet the contingent expences of each year. In 
this respect their power is analogous to that of overseers 
of the poor, who aic at liberty from time to time, prospec¬ 
tively to raise such sums of money as they may think neces¬ 
sary for current expenccs. Here the sums which the trus¬ 
tees arc required to pay arc indefinite, and consequently 
the power to raise money by assessments is indefinite. Ou 
these grounds llieiefore, first, that the rate is legal upon the 
face of it, and cannot now be controverted; and, second, 
that the lru‘tccs have an indefinite power of assessing the 
occupiers of the parish, this replication is suiBcient, and the 
defendanf is entitled tp judgment. 

Baylky, J. — 1 am of opinion that the plaintifT is en¬ 
titled to judgment on these pleadings. Tlic question is, 
whether a rate made under llic provisions of a private act of 
pailiamcnt, passed for specific purposes, can be considered 
as valid. The act empowers the trustees to borrow money, 
and to raise money by rales or assessments for certain pur¬ 
poses therein specified. One of those purposes is to raise 
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a sum sufficient to keep down the interest of money bor¬ 
rowed. They arc entitled to borrow money by way of 
annuity, or otherwise; but their power of borrowing is 
limited, so that it does not exceed the amount of 30,000/. 
This is a special power, and therefore it must be strictly 
pursued, for if trustees arc authorized to borrow a specific 
sum, and by rates, to pay the interest thereon, they have no 
right to borrow beyond tliat amount, or impose rates for the 
payment of interest upon a higher sum. If they levy rates 
to pay interest on a higher sum than they are authorized to 
borrow, the quantum which each occupier will be under the 
obligation of paying, will be varied, and the rate thereby 
became void in toto. It has been argued with great force, 
that as the trustees in this case arc authorized to raise money 
by assessment, and that as the only purpose 'to'which the 
money is applicable, is not the payment of interest, there¬ 
fore this rate is a valid rate, and that the intention on the 
part of the trustees to misapj^y part of the money, does not 
affect the validity of the rate, as a rate, but merely autho- 
j izes the party affected either to appeal to the Quarter Ses¬ 
sions, or biiug an action if the money is misapplied. It 
seems to me, however, that there is this fallacy in that argu¬ 
ment, namely, that instead of the vice being in the ultimate 
misapplication of the money, it is in the original raising of 
the money. The trustees have a power to raise 30,000/. 
only. They would therefore have to pay the interest on 
that sum, and in addition to that, they would have to pay 
certain salaries, amongst which I include the stipend .payable 
to the clergyman. Then they would have a right to raise as 
juuch as would be necessary for those purposes, but beyond 
those they could not go. If they iuclude in the rate more than 
they have a right to levy, I apprehend the rate woidd be 
bad in toto. The sums to be raised arc specific^ or arc 
easy of calculation beforehand, and therefore the trustees 
would have no difficulty in ascertaining the amount of the 
late before it is made. There is a main distinction between 
this case and the cases cited bv Mr. Pnrkc in argument. 
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Those are cases of poor rates, in which it is impossible for 
the overseers beforehand to ascertain'what precise sums they 
shall want for the relief of the poor. As new demands are 
occunring from day to day, the overseers are to raise sufficient 
to meet w'hatever contingencies may happen. They cannot 
always foresee what demands will arise, but they are to take 
care to have sufficient money in hand to meet contingencies; 
therefore theirs is not a power to raise money to a certain 
liniitcd extent, but to raise so much as in their discretion 
they may think will be requisite. In Rex v. The Mayor and 
Burgesses of GloueesteTf it was objected that the parties 
meant^at the time they raised the money, to have misapplied 
part of it, but the Court said that did not make the rate bad 
in toto. Why ? Decause the parties were warranted in rais¬ 
ing to the ffill extent of the sum which was in that case 
raisedS In this case, however, as it seems to me, the parties 
were not warranted in raising money to the extent which 
has been raised by this rate, kiasmuch they were exceeding 
the powers given then) by the act of parliament; and that 
circumstance, in my opinion, makes not only tim rate, but 
also the warrant bad in toto. The plaintiff was only liable 
to contribute an aliquot part of the sum authorized to be 
levied by the act; he was not liable to contribute to any 
larger sum; he has been rated for more than by law he was 
liable to be rated for, a demand is made upon him for more 
tiian by law he is liable to pay, and he is distrained upon for 
more than he was liable to be distrained. There are cases 
ill which it has been held, that if under a warrant of distress 
more is claimed, thah by law the party is liable to pay the 
warrant Is bad in toto, and cannot be considered as bad in 
part, and good for the residue. It appears to me that the 
trustees had exceeded the powers given them by the act 
of parliament, in endeavouring to raise sum of money, in 
order to apply it for the purpose of paying this, which 1 am 
bound to call interest on money, borrowed without lawful 
uulhority. For these reasons, X am of opinion that this dis-* 
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tress was illegal, and that the plaintiflf is entitled to jiidg* 
incut on demurrer. 

Holroyd, J.— 1 am of the same opinion. I think the 
rate is void, notwithstanding the way in which s. 3a of this 
statnte is worded.' 'lliis case is distinguishable from the 
cases cited. In Rex v. The Mayor of Gloaeeiter, a ge¬ 
neral power was given to the persons who were employed 
to make the rate, to raise such sum as in their judgment 
they should think requisite or proper for the maintenance of 
the poor. The objects for which that rate was made, 
were all in prospectu ; it was not a rate to re-pay,nioney 
theretofore actually raised or borrowed. In the present 
case, the rate is not raised for a thing in 'prospectu, but to 
pay debts which had already been incurred with respect to 
monies borrowed either upon interest or by annuity, or with 
respect to salaries due to the clergyman and ofBcers em¬ 
ployed about the chapel. Those debts and demands were 
to be paid out of the monies raised under the authority of 
the act. Taking the purport of the act as it appears from 
its different provisions, and referring particularly to the words 
of s. 35, it appears to me that the trustees had power only 
to raise monies for the purpose of satisfying the interest 
upon the sum which they were originally empow'ered to 
borrow by virtue of the act, and likewise of paying the 
salaries mentioned in the act. Those were not matters in 
prospectu, as in the case of a poor-^ate,* where the sum 
wanted is wholly uncertain, and cannot be ascertained before 
the rate is made. Here the rate is made for the payment of 
money actually due, or a debt actually incurred, and not for 
the payment of salaries afterwards to become due, and not 
due at the time the rate is made. The trustees kno^ what 
money they are empowered to borrow; they knoV that if 
they go beyond that sum, they are exceeding the powers 
granted to them, and therefore they must be aware that they 
are not authorized to make a rate for the payment of sa¬ 
laries which shall bccuiiic diiu at «i future pciiod. If thiv 
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raised enough to pay the interest upon 30,000/. and when 
that interest was paid, there would* be an end of their 
pow’cr to make any rale whatever. The objection goes to 
affect the rate itself, which is not like the case of a poor- 
rate where the money is to be expended as contingencies 
should arise, and where if there was ‘any misapplication 
of the money, a remedy is given by law. 


Best, J.—I think this case is one o.f the simplest that 
can be presented to a Court of Justice. The question is 
nothing more'nor less than this; whether a party who has a 
limited^ authority uudei; an act of Parliament, may c^me 
forw'ard and avow that he has abused the powers given to 
him by the legislature, and at the same time demand pro¬ 
tection. It appears by the plcaditlgs, that the trustees had 
a po\y<Jr to raise 30,000/. only, and that instead of confining 
themselves to that sum, they raised 32,600/.; in order to 
pay the interest on which sutf/, they made a rate in virtue 
of wiiich this distress w'as made, lly the plea it is alleged, 
tjhat the trustees have wrongfully borrowed more than by 
the act they were authorized in doing, and therefore that the 
assessment is illegal and void. What is the answer given 
to this plea ? It is admitted that the rate was made expressly 
for the purpose of paying the interest on 32,600/. whereas 
the trustees had authority only to raise money sufficient to 
])ay interest on 30,000/. and they are bound to admit that, 
the rate was not made for a legal purpose; but they attempt 
to justify, themselves by saying that the interest on the mu- 
ncy raised could not b(5 paid in any other mode. The power 
given to them by the act is limited, and if they exceed that 
power, their conduct is unlawful; 'I'his case stands upon a 
very different footing from Hex v. T/ie Maijor of Gloncesler. 
None of the learned Judges who decided that case, say, 
that the money was improperly raised. The main ground 
on which they decided was, that the money being properly 
raised, they could not go into llie question of misapplica¬ 
tion. Put here it is avowed, that the money was not pio> 
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pcrly raised, and therefore the question of misapplication 1023. 
could not arise. It is jsaid this might have been the subject 
of an appeal to the Sessions. An appeal, however, would 
have been unnecessary, for if the trustees have acted without Huuhks. 
authority, all they have <lone is void. No appeal would be 
necessary to set aside an act that is void. If the act which 
the trustees had done, had been lawful in the first instance, 
but the money raised was afterwards misapplied, then un¬ 
doubtedly, that might have been the subject of an appeal, 
for though the trustees might be justified in raising the 
money, yet they could not be warranted in tlic misapplica¬ 
tion of it. Here it is admitted on the pleadings, that the 
first act was not justifiable; that it was illegal, and was 
an abuse of the power given by the statute. On that 

ground I am of o|)inion that the rate w'as void, and con- 

• • ® . 

seqiiently that the distress levicil upon the plaintiff was il¬ 
legal. 

Judgment fur the plaintiff. . 

* 


Loaring V. Stone. 


fniS was an action of trespass for taking and detaining a Wlicrca tnrn- 
horse belonging to the jdaintifT. Plea, Not Guilty, and poso»i*a*scal« 
issue thereon. At the trial before Ihirroughy J. at the last 
Summer Assizes for Devoushirc, the Jury found a verdict dr*aw1ng”^or 


for the plaintifl', damages one shilling, subject to the opi- carria'^"M "fc- 

nion of the Court on the following case.:— * spectivcly, as 

. . , the case might 

Ry a local act of parliament of the 47 Geo. 3. intituled, be, and by a 

“ An act for repairing and improving tlie road from Iloniton emption, 


• was provided, 

** that no person should be liable to p^ toll more than once for passing and re-passing 
the gates on tiie same trust at any iMUt* in any one day, with the munc horses and carrittf'es. 


lliroiigh tlie same toll-gate, hut that every person having paid toll once, sliould after¬ 
wards pass and re-pass with the same horses and earringes, toll fr(‘e, during the same 
day, tluough the same gate where such toll was paid;” and stage coach draiVn by 
four horses having passed through a gate dn the trust, and paid the toll in the morning. 


and ill the evening of the same day, the same horses, drawing a different coach of the 
same name, belonging to the same proprietors, driven by tlie same coachmen, but 
carrying dilVerent passengers and parcels for hire, attempted to repnss the gate, and 
a second toll being demanded and refused, the collector seized one of the hoiscs until 


it was paid‘.—Held, in trespass for seizing and detaining the horse, that the. action 
could nut he sustained, the carriage and l^orses not being i‘\einptr,d from a second toll. 
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1823, turnpike road, near Yard Farm, in the parish of Lepottery^ 
in the county of DevoUf to the Ilmimter turnpike road, near 
Loaring village of Horton, in the parish of Ilmimter, in the 
Stonb. county of Somerset,^ trustees were appointed, with power 
to erect toll-gates, &c. By s. 10 it was enacted, ** that the 
several tolls hereinafter particularly mentioned, shall be de¬ 
manded and taken at each of the said toll-gates or turnpikes 
which shall be erected in pursuance of this act (except as 
hereinafter ^expressly directed or provided to the contrary), 
before any horse, cattle, or beast upon which any toll is by 
this act imposed, shall be permitted to pass through the 
same (that is to say), for every horse, mare, gelding, or 
other beast drawing in any coach, chariot, barouche, chaise, 
curricle, landau, berlin, calash, hearse, or^ other carriage, 
the sum of 4jd ; for every horse, mare, gelding, or other 
beast drawing singly or alone, any carriage of any descrip¬ 
tion whatever, the sum of 4d .; for every horse, marc, gelding, 
or other beast drawing any waggon, wain, cart, or other 
such carriage, drawn by two horses or beasts of draught, 
or more, the sum of 3d ,; for every horse, marc, gelding, 
mule, or ass, laden, or unladciv and not drawing, the sum 
of id.** By s. 18, it was enacted, that “ no person or 
persons shall be liable to pay toll more than once at 
any one toll gate or turnpike to be erected by virtue of 
this act, for passing and re-passing at any time or times 
in any one day (to be computed from twelve of the clock 
at night to twelve in the succeeding night), with the same 
horse or horses, cattle, beasts, and carriages through the 
same toll-gate or turnpike; but that all and every person 
and persons having paid toll once as aforesaid, and pro- 
'ducing a ticket denoting the payment of such toll (which 
ticket the collectors of the tolls are hereby required to give, 
gratis on receipt of the toll) shall afterwards pass and re¬ 
pass with the same horse or horses, cattle, beasts, and car¬ 
riages, toll-free, during the same day, through the same 
toll gate or turnpike where such toll was paid: Provided 
always, that not more than one toll shall be taken from any 
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person or persons for passing or repassiiig tlie same dayAvidi 
the same horse or horses, cattle, beasts, and carriages, 
through all the toll gates or turnpikes to be erected by virtue 
of this act; but that every person having once paid the toll 
by this act imposed, and producing a ticket denoting the 
payment hereof (which ticket the collectors of the tolls are 
hereby required to give gratis on the receipt of such tolls), 
shall pass and repass with the same horse or horses, cattle, 
beasts, and carriages, toll free, during such day, through 
all the other toll gates or turnpikes to be erected in and 
upon these roads.” And by s. 13. it is enacted, that ** if 
any person shall refuse to pay the toll after demand thereof 
made, it shall be lawful for the toll collector to seize and 
distrain any hryse, cattle, or beast, upon which any toll is 
imposed by this act.” Under this act tdll gates have been 
erected, and among others one called the iievon gate, at 
which the defendant on the 11th Aprils 1823, was the toll 
collector. On that day the Bath and Exeter subscription 
coach, driven by one William Wagerf (as servant of the pro¬ 
prietors) drawn by four horses, and carrying passengers and 
parcels for hire, passed through the Devon gate in its way 
from Exeter to Bath. The toll of Is. Od. being 4\d. for 
each horse, was paid by the driver on passing through the 
said gate, and a ticket denoting the payment of the tolls 
was given by the defendant to Wager the driver. In the 
evening of the same day, a different coach called by the 
same name, and belonging to the same proprietors, driven 
by the same coachman, and drawn by the same four horses, 
but carrying different passengers and different parcels also 
for hire, passed through the same gate on its way from Bath 
io Exeter I the driver, Wager, produced the ticket which 
had been given to him in the 'morning, but the defendant 
insisted on taking a second toll of Is. 6d. ; and upon the 
driver’s refusing td pay this second toll, the defendant took 
one of the horses from the coach, and retained it, until the 
sum of Is. 6d. was paid to him by the driver. The gate 
called the Devon gate is within the county of Devon, and 
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the horse so taken was the property of the plaintiff l-oaring, 
one of the proprietors of the coaeVest The question for 
the opinion of the Court is, whether tlic plaintiff is entitled 
to recover, if the Court shall be of o])inion that he is 
entitled, the verdict to stand ; if not, a verdict to be entered 
for the defendant. 


Fraser, for the plaintiff. The question is, whether the 
horses in this case, being the same as those which went 
through tlie gate in the morning, but the coach being dif¬ 
ferent, and carrying different passengers and parcels, any 
more Ilian one toll is demandable under this act of parliament. 
It is sfubmitted upon the reasonable construction of the act, 
that although the coach may be different, yet the same 
horses were entitled, on their return journey, to pass through 
without paying a second toll. J3y the lOlh section it is clear 
that the toll is imposed upon horses only, and not upon the 
carriage, because upon adverting to the scale of tolls therein 
mentioned, the tolls which are payable are uniformly refer- 
rable to the horse or other beast, whether drawing or not 
drawing, and not to the carriage drawn. It is obvious that 
the legislature thought it sufficient for the purposes of this 
trust, that the toll should be payable but once upon the 
same thing, when passing to and fro during the same day, 
and the Court will give effect to that intention, unless the 
words in the exempting clause tie them down to a different 
construction. The words of that clause must' be commen¬ 
surate with those of the clause which imposes the toll. By 
the lattdr, the toll is jmposed upon the horses only, whether 
drawing or not drawing. The words of exemption in the 
‘ iStli section are, ** that no person shall be liable to pay toll 
more than once for passing and repassing in any one day 
with the same horse or horses, cattle, beasts, and carriages, 
through the same gate.’* Now it ma^ be said, that the 
word " same” over-rides the whole of the exemption, and 
that the Court arc bound to read the exemption as appli¬ 
cable only where the same horses and carriages have already 



MICHAELMAS TERM, FOURTH GEO. IV. 

paid tlie toll once. Taking the word same * to be so read, 
still, according to the letter of the act, it will not be suth- 
cient to compel the party to pay the second or returning 
toll, because tlie toll is originally payable upon horses draw¬ 
ing or not drawing, and therefore the exemption cannot be 
confined in its operation to horses not drawing, so as to 
subject the same horses to a second toll when they are not 
drawing the same carriage. \\\ Ora^ v.ShUlingiu) it was 
held, that a toll having been paid on horses passing with 
a carriajie. no new toll was demandabie on the same horses 
returning the same day, although drawing a/lillerent carri¬ 
age; and C. J. observed, that even if the case oi 

IViUiams v. Sangar^h) had not been decided, lift should 
have though^ from the construction of the statutes then 
under consideration, that horses having draw'ii a carriage 
through the gate in question, for which toll had been paid, 
would not be liable to pay a second time on the same day, 
although they repassed through the gate with a different 
carriage. The specilic mention of “ carriages,” in the 18di 
section, may have been for the purpose ol shewing that 
horses drawing, or not drawing, were equally exempt from 
the payment of a second toll. At all events the intention 
of the legislature is so doubtful, that on that ground the 
plaintiff could not be called ujion to pay two tolls, it having 
been frequently decided, that in order to charge the public 
with a burthen, it must appear in unequivocal language that 
the burthen was intended to be imposeil. In T/te Leeds and 
Jdverpool Canal Company/ v. Hustler (c), it is laiil down 
by Uayleift J., that where the effect of a clause in an act of 
pniliament is to cast a burthen upon the public, it is to be 
construed liberally on the side of the public, and that to 
make the public liable, the language must be express and 
unequivocal. Here the language of the act is^ at least 
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(«) 1 J. B. Moore, 371. S. C. (c) Ante, vol. ii. 5(51. See also 
« B. /fe B. 30. Fait Shufteshurij v. Rusadl, ante, 

(5) It) East, G6. 84. 
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ambiguous, and therefore the verdict for the plaintiff ought 
to stand. 

Atlanif contra, was stopped by the Court. 


Bay LEY, J. —I tliink judgment ought t.o be given in this 
case in favour of the defendant. Cases of this nature must all 
depend upon the manner in which the different acts of parlia¬ 
ment on which they arise are respectively worded. \Vc are to 
be governed by the words of this act of parliament. The ob¬ 
ject of imposing tolls on a turnpike road, is to indemnify the 
trustees for the expence of keeping the roads in repair. It is 
true dial a duty is imposed in this case primarily upon the 
horses, in respect of the injury which they may do to the 
road in pasi/lngi to and fro; but tl?e degree of injury w'hich 
they da^ must depend upon the manner in which they are 
respectively employed, and therefore the legislature in im¬ 
posing the toll, had reference tq that circumstance. A riding 
horse cannot be supposed to do as much injury to the road 
as a horse employed in drawing a carriage, and consequently 
the toll is regulated according to 'the manner in which the 
animal is used. By the 10th section a toll of 4icl. is im¬ 
posed, first, on every horse, mare, gelding, or other beast, 
drawing in any coach, chariot, barouche. See .; second, a 
toll of 4f/. on every horse, &c. drawing singly or alone, any 
carriage of any description whatsoever; third, a toll of 3(/. 
for every horse,. See. drawing any waggon, wain, cart or 
other such carriage,* drawn by two horses or beasts of 
draught or more; and, fourth, a toll of Id. on every 
horse. Sic. laden or unladen, and not drawing. Now, it is 
true, that in this section thpre is no toll imposed from first 
to last upon the carriage; it is imposed on the horses only. 
But tllcB comes the exempting clause, by which it is enact¬ 
ed, that every person having paid toll once, and producing 
a ticket, denoting the payment of such toll, shall afterwards 
pass and repass with the same horse or horses, cattle, beasts, 
and carriages toll free, during the same day, through the 
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same toll gate where such toll was paid. Why is the word 

carriage” here introduced ? 1 can see no reason except 

for the purpose of confining the exemption to those horses 
which arc employed in drawing the mme carriage^ with 
which they had set out. If the owner claims an exemption 
for drawing horses* returning, they must be employed in the 
same carriage, and therefore, where the same horses are 
employed in the same carriage going and'rcturning, then 
they will be exempt from toll in carrying back. As no toll 
is imposed on carriages in the 10th section, I can discover 
no reason for mentioning them in the 18th section, but that 
to which I have alluded. Many obvious instances might be 
put to shew the propriety of this construction. For example, 
if a post-chaisc is hired to go a stage, and the horses are 
brought back with the saifte carriage, no second toll would 
be due, but if the horses bring back another carriage with 
another set of travellers, 1 take it to be clear that there 
would be no exemption frofti the payment of a fresh toll. 
The circumstance of the horses being the same, makes no 
difference, unless the carriage is the same, and therefore the 
word “ carriage” could only have been introduced into the 
exempting clause, for the purpose of shewing that there 
was no exemption, unless the same horses and the same car> 
riage came back together. The cases cited by Mr. Fraser, 
(who argued the case with great ingenuity) are distinguisliubh^ 
from this, bocause the words of the acts of parliament upon 
which they turned are different from the. words here. 

IloLiiOYD and Best, Js, concurred. 

Postca to the defendant. 
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CASES IN THE KING’S BENCH, 


1823. 


Catherine Martha Mellish v. William MeI- 
Lisii, Edward Mellish, and Thomas Mellish. 


Tivstator de¬ 
vised his estate 
called //. to 
]iis dan^rliter, 
in these Icrins: 
“II. to go to 
niy daughter 
C. 51. as fol¬ 
lows : in case 
she marries 
and has a son, 
to go to that 
son; in case 
she has more 
than one 


TTHE following case was sent by tlie Lord Chancellor, for 
the opinion of {.he Judges of tliis Court;— 

Johti Mellishf the testator named in the pleadings of this 

cause, being seised to him and his heirs in fee-simple of a 

capital messuage and other hereditaments situate in the 

county*of Ihrtfordy and known by the general name of 

HameiSf subject to a mortgage for a term «f years, made 
« 

his will, which, was duly executed,by him, and of which the 


llcr *"haJjanVs exact copy and imitation, both in words and 


or her death, 
and no son, to 
go to the eldest 
daughter; but 
ill case she has 
but one 
daughter, or 
no cliild at 
that time, I 
desire it may 
go to iny hio- 
ther fV. JM.”— 
Held, that 
C. 51. took an 
estate in tail 
male, with a 
reversion in 
fee, subject 
to the other 
estates ereated 
by the will. 


figures (that is to say), 

Mai-8'. Settlement i*! ViOO C. P. ^*120,000 

Do. 25,000 J, M. -— 

- 120,000 

.‘37,500. 80,000 

Hamels - 4.‘3,000 - 

- i:40,000 

80,500 

Catherine Mellish to h.ivc the disposal of the 25/m; in 
case she does not dispose of it, I wish it to go to as foil’;— 
5/lG JV. M. 

.5/lG . E. M. 

^3/lG T.'M. 

3/l6 J. &. 


■ The mortgage on Hamels to be p** olT as soon as William 
Mellish can do it, withoiit*^^rejndicc to the business. 

Hamels to go to my daughter Catherine Mellishf as fol¬ 
lows ; ill case she marries aud has a son, to go to that son; 
in case she has more than one daughter at her husband’s or 
her death, and no son, to go to the eldest daughter; but in 
case she has but one daughter, or no child at that time, 1 
dtsiic it may go to my brother William Mellish, 
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I give 

as follows— 


1023. 

^ C.M. 

£3000 *{£2000 

* £500 J . L. Bonhote. 

HIellish 

W.M. 

10,000 

200 Dessoulariy. 

E.M. 

7000 

200 Mouchet, 

r« 

Mellish. 

A. (r. 

5(XX) 

40 .£40 Bentley ; 
Miss S, Salmon 


T. M. 

5000 



-- £QJOO. 

30*000 ^0 J. Bonhote. 

20 Macdonald. 


* Tjiosn jiiiti»ls iHcai) tiiy 
ilaii{;litrr, my tliree 
brothers, ami my 
sister. 


JOlO 

* I desire that one thoiisarid 
pounds ot'the three thou¬ 
sand ptflinds left her, may 
he paid to my daughter, 
immediately on my de¬ 
cease. 


Mrs. Vinjohl to receive .£200 a’y^ f^om Catherine Mel- 
lish, during the life of M.ts. Pinfold \ a yefirVwagcs to all 
niy household servants^ and likewise to Webster ; aid I de¬ 
sire mourning may be given to all my servants, the same as 
at my dear wife C. M's de;:th, 

I leave my dear brothers W. ilf., E. M., and T. M. my 
sole executors and guardians of my child Catherine MelUshf 
being convinced they w'ill take the same trouble on them, 
and I leave my brother William Mellish my sole legatee. 
This is the last will and testament of John Mellish. 

John Mellish of the parish 
of St. George, Hanover Square, and of Hamels, in the 
county of Hertford, Esquire. In witness whereof I have 
set my hand to the other side, and my hand and seal to the 
]»rescnt, at the Magpj/e Inn, on Hounslow Heath, Jhis fourlb 
tlay of April, in the year of our lord one thousand seven 
hundred and ninety-eight. , 

I give to Mr. W. C. Chamhejts, one thousand pounds. 

John Mellish (L. S.) 

Sealed and delivered in • 

the pic^ence of 

J. n. 

P. P. 

BP 
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The testator departed this life on or about the 9lh of 
Aprily 1798, without having revoked' or altered his sai4 
will, leaving the said Catherine Martha MelUsh, in the said 
will called Catherine MeUishy the plaintiff, his only child and 
heir at law. The question directed for the opinion of this 
Court was, what estate and interest the safid Catherine Mel- 
lishf the plaintiff, takes in the estate called Hamels? 


PrestoUy for the plaintiff. According to the principles by 
which this will is to be construed, and the authorities bearing 
upon it, the plaintiff. Miss Mellish, takes an estate in tail 
male in Hamcisy with a reversion in fee, subject to the other 
estates created by the will. This construction, it must be 
obvious, will effectually answer the general infention of the 
testator; and the Court must observe, that any other con- 
structioir might place this property in a line of enjoyment 
contrary to his intention. It is impossible net to sec that 
his only daughter is the first oijbjcct of his bounty, and in 
contemplating her marriage, he contemplates the birth of a 
son; but in doing so, he does not use the word ** son,” as 
meaning any particular individual, but uses it as a nomen 
collectivum, importing all the male line. Any other construc¬ 
tion would produce the greatest absurdity. If Miss Mellish 
takes only an estate for life, and she has but one son and se¬ 
veral daughters, and during her life, her son dies, leaving a 
son, the latter would be excluded by a daughterand if the 
inheritance be suepended till her death, and could only vest 

t 

at that time, it would follow that if she had left a grandson 
and no son, the gran<f^on could not take, but the property 
would go to the eldest daughter, if more than one; and in 
case she had more than one daughter at her husband’s or her 
own death, and no son, the estate would go to the eldest 
daughter, 4n exclusion of a grandson ; and in case she had 
but one daughter and no son at that period, the estate 
would go to William Mellish the uncle. ^Jow the Court 
cannot impute such an intention to the testator, unless they 
arc coiiiptlled so to do by the very terms of the will. It is 
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now acknowledged to be a general rule established by a 
variety of cases, that*if a man gives to another an estate 
for life, with remainder to his son or sons, unless it can be 
shewn, that the son is to take co nomine as purchaser, the 
rule of law in favor of the intention of the devisor, requires 
that the word ** son” or sons” shall be construed as a 
nomcn collectivum, and descriptive of the whole class of 
male descendants, and thereby give to the jdevisce an estate 
of inheritance in tail male. The real diHiculty in this case 
is, to determine precisely what estate the testator’s daiiglite.’ 
takes. It cannot be contended that she takes an estate in 
fee. Her daughter miglit take as purcliaser, from the pe¬ 
culiarity of the language of the will, because the* general 
intention will liot allow' tlie parent to take an estate in tail 
female. From the scope of llic gift, howevet, sons and 
more remote descendants, being males descended from males, 
might take through the medium of being heirs and descend¬ 
ants of Calherine Mellish, the parent. But what diHiculty 
is there in saying that the daughter of Calherine Mellis/i 
may take as purchaser, allhoiigh the sons take by descent 
through the medium of their parent ? The case of Wight 
V. Leigh (n) shews, that there would be no difficulty in 
maintaining that proposition. In that case there was a de¬ 
vise to A.f and after his death to his first and other sons; 
and in default of issue male, then unto his eldest and other 
daughters, |ind to their heirs male for ever,” and it was held, 
that ui. look an estate in tail male. [Boy/c/y, J. In that 
case, the daughters must have takc'ti as purchasers, and 
therefore that case is not an authority for you, as it shews 
that although the word son” might give the devisee an 
estate iu tail male, yet the wojd “ daughter” might be usetl 
as a word of purchase.] In Wharton v. Gresham {h), the 
testator devised all his estates, as w'cll real as personal, to 
his nephew Anthony Wharton, and to his sons in tail male ; 
.and for want of such issue male, to his brother Captain John 
Wharton, and to his sons in tail male, and in failure of sue!.’ 
{i) la Vcs. j6-1. V>)‘2 Sir W. Ul. lObJ. 
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isMie male, then lo his own right heirs; and it was held, 
John fVharton took an estate in tail male. There the 
Court construed the word " sons” as a collective term, 
giving the inheritance to the first devisee. [Best, 3. In 
that case the estate was given “ to thp sons,” which would 
nican nil tlie sons; here but one son only is* mentioned.] In 
Charlton v. Craven («), the devise was “ to Thomas Charlton 
during his naturali life, with rcniainder to the first son of the 
liody of the said Thomas in tail male, lawfully begotten, 
severally and successively without saying “ to the second, 
third, fourth, and other sons in tail male,” but to ** the first 
son in t/iil male so that these latter words were not at 
all applicable and for want of such lawful issue, either of 
his son Thomas ChtU'llon, and his son James Charlton, then 
the testator devised the estate t(5 his danghters and their 
children* share and share alike; to be held to them and 
their heirs for ever, as tenants in common, and not as 
joint-tenants.” Upon the cunst:ruction of this devise, the 
J<iOrd Chancellor held that Thomas Charlton was tenant in 
tail, and this Court was of the same opinion upon a case 
sent by his Lordship; and in the Court of Exchequer 
last year, that Court came to tlic same result, acting 
upon the authority of Robinson v. Robinson (6). [/loy- 
Iri/, J. In Charlton v. Craven, though there are not the 
words to the second, third, fourth, and other sons in 
tail male,” yet the words ** severally and sjccessively'* 
would sufilcicntlj^ pojnt out the real mode in which the 
male line would take.] Exactly so. There is, therefore, 
the decision of three Courts, tliat in that case, Thomas 
Charlton took an estate in tail male, and in his own 
right, and the decree in all» tliese decisions was against a 
purchaser. Now there is another class of cases which 


(a) Stated by the learned connsel to have been decided in Chancery^ 
tuth Decem/jcr, lUll, and since then to have been before this Court,, 
.111(1 hetbre ihe Cuuit of Exclicfiuci, iu Ti inilij, 10'4;3}, but the case fis 
yot ycl repot ti-d. 

{!>) ‘ Blur. 31 . 1 . 
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shew that the word “ son,” may comprehend all the de¬ 
scendants. The first iS Sonday's case (a). There, Merick 
Sonday, being seised in fee of a house in Lambeth, devised 
the same to his wife for life, “ and after her decease, his son 
William to liavc it, and, if his son William married, and 
have by his wife aby male issue lawfully begotten of his 
body,” (which approaches very much to this case, in looking 
towards such a contingency) ^'tlicn his son to have it; if he 
have no male issue lawfully begotten of his body, then his 
son Snmucl to have the house ; if Samuel marries, and have 
issue male of his body lawfully begotten, thch his son to 
have the house after his decease; if no issue male, then his 
son Thomas to have the house; if Thomas marry, having a 
male issue of liis body lawfully begotten, then his son to 
have the house after his decease; if he leave Do issue male, 
then his son Richard in like maimer,” et totidem *verbis, 
and so to Daniel, totidem verbis; and then he adds this 
clause, “ his will and mind, was, that if any of his sons, 
or their heirs males, issue of their bodies, go about at any 
time to alienate or mortgage the house, that then the next 
heir to enter upon the house and enjoy it.” After argument, 
it was resolved, that the son, Thomas Sonday, and the other 
sous had au estate tail to them severally, and to the heirs 
males of their bodies; and that for three reasons; first, bc> 
cause the testator saith, if he hath no issue male, his sou 
Richard to have it,” which is as much as to say, *‘if Thomas 
ilics without issue male,” which words are sufficient to create 

t 

an estate tail in him. Second, the last clause ".if any of 
his sons, or their heirs males issue of their bodies go 
about,” Sec. which explains the first words, that the malet 
issue shall be heir, and take •4jy descent; the first words 
being " that his son shall have the house after his decease,” 
a. c. shall have it ^s heir; for the words of the wiH make it 
manifest, " and if any of their son,s, or their heirs njales issue 
of their bodies,” &c. also, after it is said " that then the 
mxt heir to cuter.” Thiid, the thing prohibited proves it 

00 0 
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1823, also; for as well his sons as their heirs males are prohibited 
to alien or mortgage, &c. and evary restraint (a) implies 
(and especially in a will), that the parties (if the restraint 
Mellisu. iijid jjQj been made) had power to do that which is pro¬ 
hibited, which is the reason that he restrains them; and 
if his sons should have but an estate* for life (6), this 
clause of restraint, that if they should alien, &c. then the 
next lieir should enter, 8cc. would be idle and of none effect. 
Ilius, the word ** sons,” as to whom the estate was only 
stated as being a gift, was construed in that will collectively, 
as including all the male issue of Wiliiam, the first taker. 
The next case in support of this proposition, is fV^ld v. 
Lerois (c), which, however, is rather the case of an estate 
tail by implication, but it shews the construction to be 
put upon the word sons.” There, Richard IV^Id, de¬ 
vised to his wife Rlizahethf all his lands, &c. not settled in 
jointure, generally, and then followed these words, “if it 
shall happen that my said w'lfctBlizabeth, shall have no son 
nor daughter by me begotten on the body of the said Eliza- 
bethf and for want of such issue, then the said premises 
to return to my brother John J'Vyld, and if he shall be then 
living, and his heirs for ever, only paying to his brother 
{A. JB.) the sum of 150/. within one year after the decease 
of the said ElizabelhJ* In that case the words “ son” 
and “ daughter,” are in the singular number, but from the 
use of those words, the Court held, that the .wife became 
tenant in tail, and the reason given by Lord Hardwicke for 
that opinion was, that “ the testator intended to make an 
absolute disposition of his whole estate, and not suffer any 
part to descend as undisposed of in case of any contingency ; 
and as he intended a dispoK^itioh of the whole by his will, 
the objection that the grand children by this construction 
arc liabld to be excluded, is a very strong, argument for con¬ 
struing this an estate tail, and the inclination of the Court 
to avoid this absurdity, has been the principal reason for 
-construing the words in the singular number, and which arc 
(a) bridgm. 1S7. {k) Cio. Car. 1C5. (c) 1 Atk, 
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properly descriptive of particular persons only, in a collective 
sense, as including the clescendants of the first takers.” |This 
is the reason given in all cases of this description. The next 
case is Robinson v. Robinson (a), atid there the devise was 
expressly to Jl. B. for life, and no longer, and after his de¬ 
cease ** to such son as he should have lawfully to be begotten 
taking the name of Robinson, and in default of such issue, 
then to the testator’s cousin and heirs for evci*and it was 
held, in the King’s Bench and in the House of Lords, upon 
the apparent intention of the testator to confer the estate 
upon the family of the first devisee, that his maid descendants 
should take through him as tenant in tail. The House of 
Lords decided that the word son,” lawfully to be begotten, 
was a collective*term, and included all the descendants in the 
male line from the original 'devisee. These ait the material 
authorities upon which reliance may be placed in sup[lorl of 
the proposition contended for. It may therefore be taken 
as a clear proposition of lau\ that though there are words 
in a devise by which a party may take an estate tail in re¬ 
mainder by implication, ye,t, the word “ son” is to be con¬ 
strued as a word of limitation, and descriptive of a class 
of individuals, and including all the male descendants of the 
person to whom the gift is originally made. J. 

In Jones v. Morgan (Jb), I believe Lord T/mrlow says, that 
he had looked through forty or fifty cases, and states as a 
distinction, that if the word '' son,” be nomcn collectivuni, 
as taking in the whole class, it is a word of* limitation, and 
not a word of purchase, but that if the estate be given 
to one individual only, it is to be construed as a word of 
purchase, and not taking in the whole class.] Here, the • 
vvord " son” is obviously a wok*! of limitation, and brings 
this case within the rule laid down in Sonday^s and the other 
cases referred to. JJpon these authorities, it is submitted, 
that Miss Meilish takes an estate in tail male, for otherwise 
the gift would be so narrowed as to produce such inconve¬ 
niences, as the Court would be most anxious to avoid, if it 
(«) 1 Buu-. 1 Bro. c. C. yiy. 


811 

1823. 

Mellisu 

o. 

Melush. 



812 

1823. 

Mellisii 

V. 

Melusu. 


CASES IN THE king’s BENCH, 
can be done consistently with the language of the will, and 
the authorities cited. If she were to take simply as tenant 
for life, her husband would be excluded from all benefit, 
and if she should die leaving only a grandson, that grandson 
would be excluded by a daughter. Suppose there were 
twenty male descendants as grandsons, ‘none of them would 
take, and then this absurdity would follow; that the grand¬ 
sons w'ould boexcluded by a daughter, so that a daughter 
would take in exclusion of a male descended from a male, 
and William Mellisii^ the uncle, might take, though there 
was a grandson at the death of Miss Mellish, because no 
son,” was living when that event took place. Now this 
would be contrary to the obvious intention of the testator, 
which clearly v\ as^ that if there shouUl be a biale descendant 
of his daughtv^r, he and his maloi descendants should take in 
exclusion of a daughter, and that William Mellish should 
not take to the exclusion of a son, g3;andsoi;t> or any more 
remote male descendant of hvs niece, or to the exclusion of 
the eldest of two or more daughters, if there should he 
more than one, and the male descendants should fall. ()ii 
these grounds the plaintitf is entitled to a certificate in her 
favor as tenant in tail. 


Thulal, contnl. It is not necessary to the true construc¬ 
tion of this will, for the Court to decide, that Miss Mellish 
takes cither an estate for life, or an estate tail. Looking to 

tlic frame of the will, the construction which the Court 
« 

must put upon it is, either that a fee descended, or was 
devised to her by the will, defeasible in three events. The 
. first is, her marriage, and the birth of a son, when it was to 
go to him ; the second, her.havibg more than one daughter, 
and no son, in which event the eldest daughter was to. take; 
and third, her having no child at all,, in which case the 
estate was to go to William. Mellish, the testator’s brother. 
These are executory devises, which are to take effect within 
the rules applicable to such devises, so that William Mellish 
might bv cntUled to thu^cstijte in fee. It is not meant to be 
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conl^iuled that at the present moment the fee is not vested 
hy descent in Catherine Mellhh ; for if the Court find that 
she took an estate for life with contingent remainders, or an 
estate in fee, defeasible upon any of the events just men¬ 
tioned, and that the subsequent estates are executory devises, 
then in either of thpsc cases, the fee will in the mean time 
descend upon her until some one of the contingencies hap¬ 
pen, according to the rules of construction applicable to 
this sort of cases (a). But the question is, whether, upon 
looking at the terms of the will, the testator has given her 
a particular estate, difiereiit from the fee which, has descend¬ 
ed to her, with contingent remainders, or whether the limita¬ 
tions to the son, eldest daughter, if there arc more tlmn one, 
and IVilUam A^//iVi,*are executory devises in defeasance of 
the fee-simple, which has fome to her ciflier^ by descent or 
by the devise. Looking to the general intent of the testator 
as collected from the language of his will, the latter seems 
the most consistent interpretation. Wherever he mentions 
the estate, he is manifestly dealing with llie whole fee, with 
an intention of transmitting the whole, witiiout any limita¬ 
tion. The words he uses Arc “ Hamels to go to my daughter 
Catherine Meltish and then again he says, “ in case she 
marries and has a son, to go to that son,” and then in the 
third contingency, the same language is used, evidently shew¬ 
ing that he means to devise the whole, and not a part of 
the estate. J3y the use therefore of the words “ Hamels to 
go to my daughter,” he evidently meant to^ pass tlic whole 
of his estate, and not to divide the fCe-simple into parti¬ 
cular estates and remainders. The words “ to go,*' used in 
these several instances, imply that the whole is to go in 
that line of transmission which is pointed out. If any doubt 
could be entertained of this, the circumstance of the tes¬ 
tator having immediately afterwards directed the payment by 
his daughter of an’ annuity of 200/. a-year to JMrs. Pinfold, 
shews that such must have been his intention. Now, there 
is a class of cases, which shew that where an annuity m 
(a) See Fearac ou Contingent Kcniaiuilcrs, 351, 
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1823. charged upon a person taking an estate, tlic law considers it 
a devise of the fee, in order to prevent the devisee from 
ELusH ijging damnified, which might be the case if the party took 
,Mellish. for life only. For this Jndrm v. Southouse (a), Lee v. 

Withers {J))f Com. Dig. Ht. Devise, (N. 4.), are authorities. 
The circumstance also of his directing his brother to pay off 
the mortgage on Hamels as soon as he can do it, without 
prejudice to thjs business,” is also in furtherance of this con¬ 
struction. Had he merely given the estate of Hamels by 
name, that would have carried the fee, as much as if he had 
said, “ all my interest in Hamels.” If, therefore, it can be 
shewn, that by the word ** Hamels” he meant his whole 
interest in that estate, then the whole interest would have 
passed as much as though he had used those very terms. 
The testator thought that he was /lealing with the fee-simple 
when Jic says Hamels to go to my daughter, as follows,” 
and meant to give her the inheritance. Undoubtedly, where 
it is left as matter of doubt, whether the devise shall operate 
as a contingent remainder, or an executory devise, the rule 
upon which the Court acts, is to construe it in favor of the 
former, and not of the latter. Ilut in this case the Court 
are not left to chusc between those two, but they are to 
determine whether they will imply particular estates for the 
purpose of supporting these contingent remainders; the 
effect of which would enable Miss Mellish to defeat the 
testator’s general intention. No case can be found 
which will sanction such a decision. The reasonable 
construction of the \vill is, cither that the estate descended 
to Miss Mellish, or nt was devised to her by the will, 
defeasible on the happening of any of the three events 

mentioned in the will. The ikst of those events ** is in 

• 

case she marry and have a son.” This does not import that 
the estate is given to her for life only, which would have 
been done in terms if that had been the testator’s intention. 
This is obvious upon comparing the devise to the son and 
to the eldest daughter respectively. The daughter is only 
(u) h T. R. 292, (fr) Sir T. Jones, 107. 
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to take at tlie death of her mother or her father, whereas 
the son is to take immediately, it not being necessary that 
lie should be living at tlie time of her death. It is apparent 
from the will, that the testator did not mean to prefer the 
female line, because from the pecuniary provision made for 
a daughter he thought he had given enough to maintain a 
female ; for he says, ** in case she has but one daughter, or 
no child, at the time of her death, I desire it may go to my 
brother William MelUsh” No argument can be derived 
from the supposed unreasonableness of the testator’s prefer- 
ling his brother to his own immediate issue, because it 
would not be more unreasonable for him to prefer his bro¬ 
ther to his grand-daughter, than to prefer a grandson to a 
grand-daughter.^ The testator was evidently looking forward 
to the foiinding of his family; and was therefore desirous 
of having a male relation to succeed him. 'f'his is a satis¬ 
factory solution of the circumstance why he puts 6y his 
daughter and grand-daughter, in favor of a son; and it is 
further explained by the fact of his having made a pecuniary 
provision of 25 , 000 /. for one daughter, in case there should 
be but one. This shews that throughout, he is contemplat* 
ing a male successor to the estate. If not, why is such 
ample pecuniary provision made in the out set for Miss 
MdUsh‘^ Suppose "Miss Mcllish should marry early, and 
then live to the age of eighty, and she has a grandson, why 
should the grandson wait till he attained the age of iifty or 
sixty, before lie could lake, and not take immediately, whilst 
his mother has such ample provision ? [Uayley, J. Suppose 
she had a sun, and that son died without issue, and then 
she had another son, what would be the result ?] If she 
had a son, and that son took a vested interest in the fee, and * 
then died, leaving no children, the brother of that son 
would be his heir. But suppose the first son 

lived only two days, and then she had a second son, he 
would not take his title from the first, but would, I appre¬ 
hend, take as purchaser.] Tliat is a possible contingency; 
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but it is not one likely to have occurred to the testator, and 
can only be considered as a very nice supposition. [Bay- 
leyy J. It is not a very extravagant bne.] It is evident tliat 
the testator was desirous of having a male relation to suc¬ 
ceed him, by the manner in which he provided for his 
daughter and gtand-daughter, if there should be but one; 
for he says, ** if there be only one granil-danghter, the estate 
is to go over to his brother, [/iny/fy, J. Your argument 
would go to 'this, that if Miss Mellish had ten daughters, 
and each had children, and the mothers of those children 
died before Miss Mellish, their children would take nothing.'] 
If she has more than one daughter at her husband’s or her 
own death, then it is to go to the eldest daughter; but if 
she has none, it is to^ go to the testajor's brother. The in- 
tention qf the testator is to be regarded, and in order to 
efl'ectuate that, the Court will look to the maimer in which 
he has framed his nill. The most reasonable construction 
is that now contended for. In case there shall be more than 
one daughter, the others will* take the personal property; 
but it is obvious, from the scope of the will, that the real 
estate was not to be divided or J'rittered away, but to go to 
a son; if no son, to the eldest daughter; and if there is 
no person to answer that description, then to his brother. 
l^Bayley, Then suppose the eldest of three daughters of 
Catherint' Melthh dies in the life-time of her mother, leaving 
children; and the second daughter dies in the life-time of the 
husband, leaving children; and that at the death of Catherine 
Mellish there are two daugjiters living, who would take the 
estate ?} The words yf the will are, in case she has more 
than one daughter at her husband's or her death, and no son, 
Hamels is to go to the eldest daughter. [Uolroyd, J. Unless 
you can make out that tlfe fee was intended to be given to 
Catherine Mellish, I conceive that the testator meant the 
estate 'to go by descent, because he gives her the whole 
estate, as appears by the calculation in figures of the value 
of Hameh.] The fee either goes to her by descent, or she 
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lakes it by purchase, and it is immaterial for the purpose 
of the present argumejnt, through which medium she takes 
it. The cases cited on the other side, with a view of shewing 
tJiat this is an estate tail, are clearly distinguishable from 
tliis. In l^y/iUe v. Leigh, the words were ** in default of such 
issue,” which are not to be found licre. So in IVharlon v. 
Gresham there were the words “ for want of such issue 
and in Charlton v. Craven there were thu words se¬ 
verally and successively,” whicli render that case wholly 
inapplicable to this. The case cited to shew that the 
word “ son” in the singular number, is a woni of limitation, 
docs not bear out the proposition contended fur. In Sou- 
ilai/'s case there was a designation of die person who was 
to take. Butdn Ldi'elace Lovelace (a) h was held, that 
a devise to I. D. and to Jiis eldest issue male,*he having 
no son at that time, gave an estate for life only, aud^iot an 
estate tail; but that a devise to one of his issue male, is an 
estate tail, [liaj/lei/, J. It is said in liobinsoti, on Gavel- 
kind, p. .'37, that the lands in that case were gavelkind. 
Then if they were, it was the same thing as saying, 
shall take for life only, aiid then the eldest son.”] It is 
enough for the defendant to shew that the cases cited on the 
other side do nut support the construction for which they 
arc cited. The goiierui intention of the testator will be better 
satisfied by a contrary construction; and therefore whether 
Miss Mellish take by descent or by the devise, William 
Mellish will Le beneficially interested. , 


1823. 


Mm-iusH 

V. 

Mklush. 


Preston in reply. Since this will has been the subject of 
consideration, it has never occurred to any professional body, ^ 
to imagine that the fee passed b^,pxeculory devise. The doc¬ 
trine that the heir at law cannot be disinherited without ex¬ 
press words for that purpose, was never more applic^le than 
in the present case, and shew's the infirmity of the argument 
on the other side. ^Nothing can arise from the circumstance 
of the mortgage being to be paid off, because William Mel- 
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1B23. residuary legatee and executor, is directed to pay it 

off, and he is not to do so until there are funds sufficient for 
Meixish pu,.pQgg^ tt ^vilhout prejudice to the business.” Then 

Mellish. as to the annuity to Mrs. Pwfoldy it is a mistake to sup¬ 
pose that that is a charge on the real estate. It is true that 
she is to receive it from Miss Mellishy but it is only a charge 
on the personal property. When an annuity is given by a 
testator, it is Miiercly a gift of personal property, unless 
there are words to shew that it is intended to be charged 
on the realty. In one part of the argument on the other 
side, it is said that Miss Mellish takes an estate for life. If 
so, then this dilemma will arise, that every gift after, must 
be a contingent remainder, and consequently in danger of 
being destroyed.by ait act which would unhe her freehold 
with the fee'descended to her.* It is said, that these are 
execuvory devises; but it is a clear rule of law, that no gift 
is an executory devise, if by any construction it can operate 
in any other mode. The law of executory devises was in¬ 
troduced in favor of the intention of testators, whose gifts 
could not operate in any other mode. If it be true, as has 
been argued, that the gift to Miss Mellish is defeasible in 
three events, what is to become of the husband ? Should 
the fee be determined by an executory devise, the courtesy 
will fail with it. This, however, is inconsistent with the 
will, because the testator evidently intended that the husband 
should have the enjoyment of the estate, in the event of there 
not being any son; for though it is to go to a son immedi- 
ately, yet in case there is no sou, but daughters, it is to go 
to the eldest daughter, either on the death of her father or 
. mother. Then, it is said, that immediately upon the death 
of Miss Mellish, if she have a son, he is to take, but not if 
she have one or more daughters. Now this is a construction 
-utterfy inconsistent with the will, because a daughter can 
only take in the event of there not being any son. 
ley,i. -What estate do you say the eldest daughter will 
take if there are more than one Not more than a life 
estate, for want of words of inheritance. [Bayley, J. Then 
it descends to all the daughters c(][ualJy ?] That will depend 



810 


MICIHAELMAS TERM, FOURTH ORO. TV. 

upon circumstances. Suppose Catherine Mdlish to have one 
son by her first husband, the defendant’s argument assumes, 
that such son would take immediately upon his birth as pur¬ 
chaser; so that if he die without issue, leaving a sister of the 
whole blood, and a brother of the half blood, the latter would 
be excluded. Thatnvould be one incongruity in the construc¬ 
tion on the other side. -Again, suppose Catherine McUish 
were to die leaving grandsons, they would <iot lake unless 
she herself took an estate tail. Was that the intention of 
the testator? Did ho intend to prefer his brother if there 
were any male descendants of his daughter ? ’It is absurd 
to suppose that her male descendants are to be excluded 
merely because there might happen to be no son at the 
lime of her deiflh. 'I'his is incompatible .with the intention 
of the testator in other respects. Suppose all* the daughters 
died leaving issue during Miss Mellish'a life-time, cart it be 
contended that the issue arc not to take, and that the es¬ 
tate is to go over to tV. MelUsh ? The testator’s ii.tention 
obviously was to prefer the male line of his daughter, and 
to prefer all her descendants, both male and female, to 

t 

William Mellish, Had he framed a diiTcrent intciilion, 
he never would have introduced words shewing that the 
eldest female was to take as an heiress, in prcfcrcpcc to his 
brother. ’I'liis, therefore, shews that Miss Mdlish is te¬ 
nant in tail male, and that the testator intended to c.vtcnd 
the gift to ^all her heirs. In addition to the cases al¬ 
ready cited, Dnhber v. Trollope (a) is an authority for shew¬ 
ing that the words “ heir mule” aie to be taken in a collective 
sense, and importing an estate tail, .1. You could 

not argue that the word “ daughter” would include grand-, 
daughters.] No : that point vy^is argued and decided be¬ 
fore the Vice Chancellor in another case, a short lime since. 

J. Your argument is, that supposing Miss Mdlish. 
had a son, who died without issue, and that she had several 
daughters, all of whom had issue, and she survived her 
daughters, their issue would take upon the death of the ir 
(«) 8 Vin. Abr. 213. Aml»1.4:>9. 
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grand-mother, in preference to William MellishJ] Un¬ 
doubtedly. [Baj^lei/, J. Suppose,Miss Mellish takes an 
estate in tail male, with remainder in fee, and at the time 
of her death there be no sons or daughters living, would the 
estate go to William Mellish in fee, or how would it go ?] 
There arc no words of limitation to William Mellish^ and 
therefore he would only take a life estate. Any other con¬ 
struction than that now contended for on behalf of Miss 
Mellish, would introduce absurdities, which the Court would 
endeavour to avoid as much as possible. 


Bayley, J.— ^'rhere is one case which has not been 
mentioned, in whidh the word “ son” has been construed as 
nonien collectiv|iin, namely, Sitjfield’s caSe {a), and the 
decision there was, in principls, the same as in Jones v. 
Morgan and Robinson v. Robinson. From these autho¬ 
rities it is to be collected, that if the word son” is used, 
not as designatio personae, but with a view to the whole 
class, or as comprising the whole of the male descendants 
severally and successively, then it is the manifest intention of 
the testator, to give an estate tail; and it is quite clear, that 
words are not to operate by way of executory devise, which 
arc capable of operating in any other way. Now in this 
case, the words arc, Hamels to go to my daughter Ca¬ 
therine Mellish, as follows; namely, in case she marries and 
has a son, then it is to go to that son.” If the word son^' 
be used here ^s nomcn collectivum, then it will give to 

• I 

Catherine Mellish an estate to continue so long as there shall 
be any male dcscendarfts of Catherine Mellish. What es¬ 
tate would that be ? An estate in tail male. In no sub¬ 
sequent part of this will dq 1 sec'any thing which varies the 
construction which ought to be put upon it, if it had stopped 
here; hut we shall not give our decision^at present. 

Ho LEO YD, J.—It occurs to me, that the word ''son” 
in this will, should be read " any son.” In the first place, 
the estate is to go to the daughter in a particular mode, tvhen 

(«) CiU'd in 1 ViTitr# 
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the testator says, ** Hamels to go to my daughters, as fol¬ 
lows.” He then describes how it is to go, namely, her 
son sliall have it if she marry and have a son.” He then 
describes in what way the daughter shall have it; and then 
suppose her son to have it, he could only take in tliat case hy 
purchase, unless the will operated as a gift to the daughter, 
and not only to the daughter, but subsequently as a gift to 
that son, or to a subsequent son, so as to l^e doing away 
with the life estate to the daughter. The will goes on to 
state, ill case she marries and has a son, to go to that son; 
ill case site has more than one daughter at hqr or her hus¬ 
band’s death, to go to the eldest daughter.” Now what did 
the testator mean there by the word “ son ?” If tlic word 
son” can be •consti'ued, not as an immediate descendant, 
but as any son, whether Immediate or remqte, •such as a 
giandson, or any one that would come under the general 
denoinination of son, then all difficulty seems to me to be 
removed; for if it is so construed, then the limitatioo over 
to the eldest daughter wouhf not take effect, even although 
the inmiediate son were dead, if there were a grandson 
living, or a great grandsod, so that it would not exclude the 
male descendants of his daughter; hut if the word “ son” 
is conliiied to the immediate son, the effect would he, that 
if that son dieil, leaving sons, the estate, according to the 
stiict construction of the words, would go over to the 
daiuihters. lint if the word “ son” nieuns all manner of 
sons, then all the difficulty is removed. 
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'^riie following ccititicate was afterwards sent to the Court 
of Chancery ;— 

'This case has heeii argued before us, and we arc of opi-* 
nion that ('allicrine Mellish tool; an estate in tail male, with 
a revcisioii in fee, subject to other estates created by this 
will. 

J. Baylly. 

(J. S. lloLKOYU. 
W. J). Bhbi. 
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Phillips v. Bistolli. 

Where a per- This was an action for goods sold and delivered, with 

son attending , .1 

a public am', the usual money counts. Plea, Non assumpsit. At the 

for'a”!!)!,’ ami* beforeC. J., at the adjourned Sittings after 

utter havliis last llilaru Term, tlic case was this:—^^fhe plaintiff, being 
been declared 1 

the highest an auctioiior, h’ld, on the Qth.Julj/, 1822, advertised for sale 

tide^^was^ im- Itis rooms a quantity of trinkets and other valuable pro- 

nicdiatcly do- pgi iy belonging to a jeweller. Among other articles was a 
livcrcd to him, * . , . . ° 

but in a lew pair of car-ri:igs described in the catalogue, as “ a pair ol 

DlllllltCS (ittC'l* • .* • . *11* 11 * 

he Slat- magnilicent Cluster biilliaut top and drop car-nngs. Ihc 
Wi*Miii!!Hiki‘u defendant, who was' a foreigner, and not conversant with 
ill the prill', the English language, was in the habit of tlealing in pie- 

ami refined to * „ . , 1 • 

take it: Held, tuies and jewellery, and frequenuy attended the plamtilF s 
(|m;sUoii"oi’ ^ auction rooms, and bought various articles put up for sale. 
Jiirv whether question ho attended the sale room, and bid 

there was such for, and purchased several lots, which were knocked down 
on acceptance ^ • ri'i • • • 1 1 

of tilt* article to him. J lie car-riiigs in question were put up in the order 

ihc"c*a"*c^out of which they were entered in the catalogue, and the de- 

Uic statute ot fondant among other persons bid for them. During the 

Frauds, so as . ° * ... 

to show that it biddings t\ic defendant bad the ear-rings in his bands, and 

tlon**ot ”both e.xainiiicd them, and he being the highest bidder, they were 

parties to he Jyjjj. knocked down to him at the price of 88 guineas, and 
bound by the . . . o ^ 

sale, in depo- were immediately delivered into his possession as the pur- 
prieo"**7iavii!g cliascr. Ilc then made no objcclioii; but in a few minutes 
the"vcirdcc'^^ afterwards, a pursoii, who interpreted for him, informed the 
oriir*^of*^tlio P^‘‘*'^diff, that the defendant said he was taken by surprise: 
printed condi- at tlic moment of tlfe biddings; for that he thought his 
tSogne. ^' bidding was only 48 instead of 88 guineas; and also tliat 
lie thought the stones will' wliich the ear-rings were set 
were rubies, but found they w'cre not; and therefore de¬ 
clined the purchase. The plaintiff immediately replied, that 
the defendant could not be under any mistake, or be taken 
by surprise, the last bidding having been disllnclly aii- 
iiuunced three times, as usual, before tlic liammei fell; bui, 
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the defendant returned the ear-rings, and said he would not 1823. 

take them. The plaintitF consented to hold them on the 
defendant’s account, Tbut expressly stated to him that he 
considered the ear-rings as belonging to him, and that he Bistoixi. 
should hold him responsible for the price at which they were 
knocked down. It appeared that the stones with which the 
car-rings were set, were garnets, and not rubies j that if 
they were Assijrian garnets they would be worth about 50/.; 
but that if they were rubies they would iJe worth 88 gui¬ 
neas ; blit no distinct evidence was given as to the quality 
or value of the stones. One of the printed conditions of 
sale mentioned in the catalogue was, that the highest bidder 
should be declared the purchaser, and that upon Jjcing so 
declared, he sJioiild 4 )ay down 20/. per cent, upon the pur¬ 
chase money, and the rest of the price- when^ the lot was 
removed. It was ohjcctcld for the defendan!, first, that in¬ 
asmuch as he had misunderstood the bidding, and*did not 
mean to purchase the ear-rings at the price at which they 
were knocked down to liiiiij he was not bound to take them \ 
and, second, that there was no delivery to, or acceptance 
of the ear-rings by him, to take the case out of the statulo 
of Frauds. The Lord Chief Justice said it was for the 
jury to determine as a question of fact, whether the de¬ 
fendant labored under a mistake at the time he bid 88 gui¬ 
neas for the lot; but that if the jury should find that there was 
no mistake, he was of opinion, in point of law, that there 
was a sudicient accc[)tance to take the case out of the sta¬ 
tute of Frauds. The jury fopnd as a, fact* that there was no 
mistake as to the price, and therefore a verdict was entered 
for the plaintiff—Damages 92/. 8s. 

• 

Scarlett, ill Easter Term, rtloved for a rule to shew cause 
why the vcidict should not be set aside, and a new trial 
granted, and contended that there was no delivery and ac¬ 
ceptance of the ear-rings to take the case out of the statute 
of Frauds. If a person attending an auction-room bids for 
an article under a mislukcu idea of its value, and upon ili 
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10*23. being delivered to him he discovers cither that it is not 
worth so much as he thought, or that it is not an article of 
nil. IPS description which he supposed it to be, and he inunc- 
Bistolu. diatcly declares his objection, and returns it to the auc¬ 
tioneer, the mere act of delivering it to him orighially wiH 
not bind him to pay the price. The d/elivery and accept¬ 
ance, to take a case of this description out of the statute, 
must be founded on a principle of mutuality, first, a willing¬ 
ness on the part of the vendor completely to divest himself 
(if all property in the thing sold; and, second, a readiness on 
the part of ihp vendee to take to the property on the terms 
of the proposed sale, by paying or agreeing to pay the 
price. Now here there is no delivery or acceptance accord¬ 
ing to this definition. Jii the first place there could be no 
delivery here un^til the price was p^id. By one of the con¬ 
ditions of sale the purchaser of a lot was bound to pay 20/. 
per cent, upon the sum at which it was knocked down, and 
. he could not take away the article sold until the icmaiudcr 

of the price was paid. Supposing, therefore, that an article 
is knocked down to a bidder at an auction, and paying the 
price is a condition precedent to delivery, and he refuses to 
pay the price, can it be said that the mere act of knocking 
it down to him, and ))uttiiig it into his hands, gives him 
such a property in the article as to entitle him to take it 
away ? Surely not. The auctioneer would have a right to 
keep the article until the price was paid, and if the bidder 
took it away w’ithout paying for it, he would be a wrong¬ 
doer, and subject* himself to rn action of trover. On the 
other hand', if the biddv refuses to take the article, cither 
for some objection to its price or quality, the auctioneer 
cMuiot force it upon him, and luring his action for goods 
sold and delivered. Suppose,'again, that a person bids for 
an article at an auction, ami, after delivery, finds that he 
has no money to pay for it, and he gives’ it back to the 
auctioneer, who takes it again, would not that make void 
the contract, and do away with the notion of acceptance ? 
And yet that reasoning will apply to ihia case. The de- 
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fendnnt refuses to take the article, and returns it to the 
plaintiff, who keeps it, certainly under a protest, which 
however cannot affect the question as to an acceptance 
within the statute. An acceptance, to take the case out of 
the statute, must be such an acceptance as in the under¬ 
standing of botli parties is to bind both; that is, where the 
vendor agrees to part with, and the vendee agrees to take 
to, the property. Here it is not to be supposed that the 
plaintiff' intended to part with the property until the price 
was paid, and it is quite clear that the defendant repudiates 
the contract, which he had a light to do fqr the reason 
assigned, and declines to accept the goods. It was for the 
jury at all events to decide as a question of fact, whether 
the plaintiff bj; the mere act of delivery meant to part with 
the possession and property in the ear-rihgi^ and whether 
the defendant accepted them with an intention of vespng in 
himself a right of jiropcrty in them. That question was 
nut left to the jury, and therefore the defendant is oiitilled 
to a new trial («). * 

The Court granted a fulc nisi, against which 

(iunict/ and Comi/n now shewed cause. The defendant 
** accepted” the goods in question, and actually received 
the same,” and therefore this case is within the very words 
of the 17 th section of the statute of Frauds. Having once 
accepted, it ^as not competent for him to return them, and 
jelievc hiinself from the liability to pay the price. If he 
once accepted he was concluded, and the length *of time, 
whether short or long, during which he had possession can 
make no difi’erence. Acceptance for a single instant, seems 
sufficient to divest the owner *of the right of property in 
goods sold, according to the case of Carter v. TomsaUit (/y), 
where />/////<?//, J. iS reported to have said “ there can be no 
actual acceptance, unless there is a change of possession,— 
unless the seller does some act by which he divests himself 

C>i) Hev, L'ltiipfin I K<ist, I'J'.', and (/*) Aiile, V(4. i. .slj'. 

Blenkinyip v, VUvjlon, 1 J. li. Moou-, j ’S. ^ 
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of the possession, at least for an instant.” By the mere act 
of acceptance tliesc goods became the property of the de¬ 
fendant, and he is bound to pay for them. The defendant bids 
for them, they are knocked down to him, he accepts them 
without objection, retains them for several minutes, and then 
pretends that he has made a mistake as ^to the price. The 
Jury have found that there was no mistake in that respect, 
and therefore the defendant having accepted them, the case 
is within the statute. It is quite clear that the plaintiif had 
j)nilcd with the possession, considering the defendant as 
owner, and meaning to part with the property in the goods. 
After having parted with the possession, and the defendant 
having «hoseu to keq) them, could tlie plaintiff have recovered 
them back? Clearly not. [llolroi/d, J\ Couhi the defendant 
have taken •the, goods away withoi|t paying the price accord¬ 
ing to the conditions of the sale ? if not, then there was no 
delivery. You are to prove an acceptance according to the 
conditions of the sale.] The plaintiff might waive the right 
to be paid before the goods were taken away. Indeed, the 
act of delivery proves a waiver. [Bat/let/, J. Did it go 
to the Jury whether there was a complete acceptance ?] It 
did in substance. \^Ahholt, C. J. I left the question of mis¬ 
take as to the price; but 1 did not leave the question of 
acceptance to the Jury. Could there be a delivery without 
paying the deposit ? BayUiff J. Merely having the articles 
in his hand is not a delivery.] The Jury have decided that. 
It is proved that the goods are in fact delivered to the de¬ 
fendant the moment *he is declared to be the highest bidder, 
lie kccps‘them in his possession as owner for several minutes 
without objection, and therefore he has accepted them 

'within the meaning of the statute. 

*« 

Scarlett J contra, was stopped by the Court. 

Addott, C. .T.—This case must go to a new trial. I 
think I ought to have left it as a question of fact for the 
Jury, wh'jtlier the delivery of the goods by the plaintifi 
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Uic defendant, was made with an intention of parting with 
the possession, and whether the defendant accepted the 
goods with the intention of acquiring the right of posses¬ 
sion as owner. These two circumstances must concur in 
order to satisfy the requisites of the statute, and the onus 
lies upon the plaintilF to shew that there was such a delivery 
and acceptance. 

# 

13 a\ley, J.—By the conditions of sale a deposit of 20/. 
per cent, was to bo paid upon the party being declareil llic 
highest bidder, and the remainder of the pjnrchasc-money 
when the goods were removed. Now can we presume 
a delivery with an intention to part .with the possession, 
contrary to lli|p coiuHtions of sale f • Here there was no de¬ 
posit, nor payment of any part of the* prjee,* manifesting 
an intention on the part of the defendant to accept the 
goods as his own. The mere delivery of the ear-rings into the 
defendants hands, the moment he is declared the purchaser, 
is very slight evidence of an intention to part entirely with 
the possession, because it was competent to the plaintiff to 
jircvent the defendant taking them away until the price 
vvas paid. 1 think, therefore, that it was at least doubtful, 
whether the plaintiff intended to part with them so as to give 
the defendant a complete right of possession as owner. Then 
as to the supposed acceptance; the defendant is a foreigner, 
he may have mistaken the price, and in fact in a very few 
minutes affer the goods are knocked down to him, he de¬ 
clares that he was mistaken, and refuses to accept. I 
think, that, retaining them for so very short a period in 
his possession was by no means conclusive evidence of his 
intention to accept them as owner. Under these circum- 
stances, I think tlic ease ought to go to another trial to de¬ 
termine the intention of both parties, as a question s>f fact. 



e. 

Bistoli.i. 


IIoLUOY D, J. concurred (a). 


Rule abaolulf. 


.'u) L’t'3/, J. v\a.« ‘Jltni™ at Ni-il'ilii;. 
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PRINCIPAL MAITISRS. 


ACCOUNT. , 

See Overseers, 1. 

A rule to appoint auditors in an 
action of account, is alisoinle in 
tile first instance; and thelCourt 
appointed two of its principal 
ollicers to be auditors. Archer 
V. Pritchard, 4 G, 4. Payc 500 

ACTION. 

See Assumpsit, 1. — Church¬ 
wardens, 1. — Costs, 1.— 
JllJNDllED, 1. 

A^DDITION. 

Sec Perjury, 1. 

ft 

ADMINISTRATORS. 

See Limitations, Statute of,3. 

ADMIRALTY. 

1. Prohibition does not lie to re¬ 
strain the Admiralty from pro¬ 
ceeding in a canse of possession, 
for the restoration of a vessel, to 
a person claiming as true owner, 
against one alleged to be a wrong¬ 
doer. Baxter v. Blanshard, 4 
a. 4. 177 


2, Pfohjlbilion does not lie to re¬ 
strain the Admiralty from pro¬ 
ceeding in a*suit between part- 
owners, for possession of the 
siiip’s register. Anouymoua^ 4 
G. 4. Payc 17B 

At'FIDAVIT. 

See Outlawry. 

AGENT. 

See Principal and Agent. 

AGREEMENT. 

<Sipc Evidence, 1.—Infant, 1.— 
Notice to quit, 1.—Settle¬ 
ment, 5. —Variance, 5. 

A*, agreed in writing, that in con¬ 
sideration of B. appointing him 
to receive a sum of money for a 
lace machine (agreed for between 
B, and C.) he woidd take the 
machine, and pay the balance, 
should there be any default on 
the part of C.', and C. having 
made default: — Held, on de¬ 
murrer to a replication in an 
action against A. that the agree¬ 
ment was void for want of con¬ 
sideration. Bates v. Cart, 4 G. 4. 

070 



830 ANNUITY. 

AMBASSADOR. 

Where the wife of a foreign am¬ 
bassador’s secretary was arrest¬ 
ed upon a writ issued against 
husband and wife, the Court re¬ 
fused to qnash the writ, though 
the husband swore, that before 
and at the time of the arrest, he 
was in the actual employment of 
the ambassador, and in d^ily at¬ 
tendance upon him, in writing 
despatches and other olTicial do¬ 
cuments, English v. Caballero, 
^G.A. ^ Page 25 

ANNUITY. 

1. Where the memorial of an an¬ 

nuity-deed described one of the* 
subscribing witnesses* to tbc'war- 
rant of attorney, by the initial of 
his Christian name, instead of 
setting it out at length:—Held, 
r-'t a compliance with 53 Geo, 3. 
c. 141. s. 2. and the warrant of 
attorney set aside. Cheek r. Jef¬ 
feries, 4 G. 4. 185 

2. Where the grantor of an an¬ 

nuity assigned a policy of in¬ 
surance on his own life to the 
grantee, whereby the latter was 
enabled to insure the life of the 
former, at a less premium than 
he otherwise might have done:— 
Held, that such assignment was 
no part of the consideration, and 
need not have been set out out 
in the memorial under 53 Geo. 3. 
c. 141. 5. 2. the other requisites^ 
of that statute having been com¬ 
plied with. Morris v. Jov.es, 
4 G: 4. ' 2G3 

3. TheSSfrco. 3. c. 141. requires, 
that in tlic memorial of an an¬ 
nuity, tlic “ n&tqrc of the in¬ 
strument” by which it is se¬ 
cured, shall be set forth.— 
Where the memorial of an an¬ 
nuity described the instrument 
by which itwas secured, “ as an 
assignment of certain hcrcdila- 


APPEAL. 

ments,” and it appeared, that in 
fact the instrument was an under¬ 
lease. : — Held, that in popular 
language, the instrument w'as 
snlliciently described. JJvtler v. 
Capel, 4 G. 4. Page 485 

APPEAL. 

See Certiorari, I, 2.—Notice 
OF Appeal, 1. 

1. Where a clause in a private in¬ 

closure act, gave an appeal to 
any person aggrieved bjy any 
thing done in pursuance of that 
act, “ except as to such acts, de¬ 
terminations, or proceedings of 
the commissioners, as by tlie ge¬ 
neral inclosure act were directed 
to be final and conclusiveand 
an ord*er was made by a commis¬ 
sioner and a magistrate jointly, 
for stopping up a private road 
set out under the locjil act:— 
Held, that an appeal lay to the 
Sessions against such order, 
there being nothing in the ge¬ 
neral ioclosure act which render¬ 
ed the decision of justices final 
and conclusive. Itex v. The 
Justices of the West Riding of 
Yorkshire, 4 G. 4. 3dfi 

2. IV^here an appeal was entered 
at the Easter, and respited until 
the Midsummer Sessions, and on 
the 24th June, a copy of the 
order of respite was served on 
tko respondents, without any no¬ 
tice of trial, and the respon¬ 
dents appeared at the following 
Sessions in July :—Held, that the 
Sessions were bound to hear the 
hppeal, though no other notice 
of trying the appeal had been 
given, than the service of the 
order of respite. Rex v. The 
Inhabitants of Lambeth, 4 G. 4. 

310 

3. Whore the Sessions, on appeal, 
quashed an order of removal, on 
the ground of its appearing that 



assignment. 

the pauper had not been adduced 
and examined before the remov¬ 
ing Justices, touching his settle¬ 
ment; and it not being stated, 
that the pauper had not been 
summoned before the removing 
Justices; this Court quashed the 
order of Sessions* and directed a 
re-hearing of the appeal. Hex 
V. The Justices of Tavistock, 
3 G. 4. Page 427 

APPOINTMENT. 

S'ecC hurchwardens, I.—Over¬ 
seers, 2. 

APPRENTICE. 

SEXf r.EMENT, C. 

ARBITRATOR.' 

See Award, 6, (>. 

ARREST, ( 

Sec Ambassador, 1.—Practice, 
5, (J, 8. 

ASSIGNEES. 

Sec Bankrupt,4.—Variance,!. 

ASSIGNMENT. 

Nee Annuity, 3. 

ASSUMPSIT. 

See Lease, 1.—Plea, 1. 

y|. sells goods to li. in America, to 
bo shipped for an European port, 
and paid for by bills in dilTeiient 
sets, and at difterent dates, drawn 
by B. in favor of A. upon C, and 
Co., a mercantile house in Xo?i- 
don. D. is appointed supercargo, 
and joint trustee, by A. and B. 
for securing remittances to the 
house in tendon, for the honor 
of the bills. , The goods being 


ASSUMPSIT. 831 

shipped for Europe, B, and D. re¬ 
spectively advise C.and Co. of tho 
transaction, who effect iusuranco 
upon the cargo byXf.’s direction, 
and at his expence. The ship on 
her voyage, is captured, and B. 
abandons the cargo to the under¬ 
writers, as for a total loss, tho 
amount of which is paid to C. and 
Co. in London, who place it to tho 
credit of B. The London house 
honor tho first set of bills, before 
any fruits are received from the 
policy, and advise A. of that fact, 
in consequence of a letter re¬ 
ceived from him upon the subject 
of the bills, Jinforniing him that 
‘they could then say nothing about 
* tho other bills, as the fate of 
thdm wnuld depend (not being 
accepted) upon the state of B.'a 
account when* they became due ; 
with an assurance, however, that 
they would do every thing ^ey 
could with propriety, to furtlier 
the views of all parties. By a 
subsequent letter, they advise 
him of the payment of a second 
set, stating that they did not 
know what would be the fate of 
the third, which had not then 
appeared tor acceptance; but 
tJiat they would do all they could 
to prevent loss to the parties. 
Part of the remaining set of bills 
is subsequently paid, but the rest 
is refused payment by C. and Co. 
• B. becomes bankrupt, and C. and 
Co. accourA with him prior to, 
and with his assignees, subse¬ 
quent to his bankruptcy, for all 
the money ever received by them, 
on his account. A. receives under 
B.’s commission, a dividend 
upon tho bills remaining unpaid; 
and for the* balance his adminis¬ 
trator brings an action for money 
had and received against C. and 
Co.: —Held, that the action was 
not maintainable. Ncile. v. Reid, 
j 4 G. 4. Page 108 



832 AUTIIORITV. 
AITORNEY. 

See Outlawry, 1. — Practice, 
11 . 

1. An attorney’s bill may be re¬ 

ferred for taxation after verdict 
for the full amount. Nuttall v. 
Martf 4 G. 4. Page 33 

2. An attorney employing an agent 

to do business for his qlient, is 
primarily liable to the agent for 
his bill, though the latter knows 
the business to be done for the 
client; but to whom (he credit 
is given, is a question for the 
Jury. Scrace v. Wkiitinqton.G cnt. 
4C.4. * 195 

3. If there is reasonable and pro¬ 

bable cause for , coming to 
the Court against an ^ittorney, 
although it shqll turn out that 
there is no actual foundation 
Jor imputing misconduct to him, 
the Court will not give him his 
costs of the application. Doe d. 
Thwaites V. Jioe, 4 Cr. 4. 226 

4. The Court struck two attornies 

olF the roll, for knowingly per¬ 
mitting an unqualified person to 
practice as an attorney in their 
names, for his own profit, and 
contrary to 22 Geo. 2. c. 46. and 
sentenced the unqualified person 
to be imprisoned for three months 
in the prison of the Court. Tlie 
latter being previously a prisoner 
for debt, was ordered by tlie 
Court to be brought up without 
a day rule, on a suggestion that 
he was unable to pay the cxpence 
of a dayirule. In. re Clark and 
others, 4 G. 4. 260 

AUDITORS. 

i 

See Account. 

AUTIIORITV. 

See Variance, 1 . 


AWARD. 

AWARD. 

See Covenant, 1. 

1. An award against trustees and 
guardians of an infant, tenant for 
life of the realty, who died be¬ 
fore the award was made, is not 
binding. Bristow v. Binns, 4G.4. 

Page 184 

2. An order of nisi prius, refer¬ 

ring an action of debt on a mo¬ 
ney bond (where the issue was 
payment by a co-obligor), and all 
matters in difference to arbitra¬ 
tion, does not require the arbi¬ 
trator to direct for what sum the 
verdict shall be entered; and the 
Court refused to set aside an 
award, div3ctingy the verdict to 
be entered generally for the 
plaintiff, on a suggestion that the 
arbitrator ought to have directed 
for what sum judgment and exe¬ 
cution should have been taken 
ouL without proof that there 
were other matters in diflcrencc 
between the parties. Cagme v. 
Watts, 4 G. 4. 224 

3. Declaration stated that plaintifl* 
and defendant, by articles of 
agreement, submitted themselves 
to the award of J. T., J, R., and 
T. <7., concerning several matters 
therein recited, namely, that 
plaintiff, defendant, G.A., and 
D. A,, had brought and defend¬ 
ed several suits ot'riginating in 
one transaction; that in one of 
{hem the assignees of J. T., a 
bankrupt, had recovered against 
the present plain tiff2,500/.; that 
disputes existed between the pre- 
,sent* plaintiff and defendant re¬ 
specting the value of the stock 
and goods which they bad re¬ 
spectively received from a cer¬ 
tain farm, and respecting the 
proportion of the 2,500/., to he 
paid by each of them under an 
agreement made bctwcOn them 
before the trial; and also re- 
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AWARD. 


DAtL. 


Sjiecting the costs of bringing anJ 
tlcfeiiding the several suits alorc- 
Baid); that the arhitriUtors Iiaving 
taken the said matters into con¬ 
sideration, awarded tliat defend¬ 
ant should pay to plaintiif 444/.; 
that plaiutid' should pay five- 
eighths, and dtjfendant three- 
eighths of the costs of the said 
several suits; that the money al¬ 
ready paid hy eitlier of them 
should he considered us part pay¬ 
ment of his proportion; and that 
upon payment of the 44d/. and 
the costs, mutual releases should 
he executed:—I leld, on demur¬ 
rer, that plainliir might recover; 
for nothing appearing on the re¬ 
cord to shevi ihat fhe arhitrutors 
had not taken all the matters 
into consideration; aud^as plain- 
tiif, being originally liable for the 
whole 2,500/., must continue li¬ 
able for all except the 441/. 
awarded to him; the fir|t part 
of the award was sulficienliy cer¬ 
tain :—Held also, that the second 
part of the awaril was sulViciently 
certain, because it would be made 
so by the taxation of the costs 
by the master; and that it would 
also be (Inal if no dispute existed 
respecting the iiiuount of the 
money already paid; and that if 
such dispute did exist, or if the 
arbitrator^ had neglected to con¬ 
sider any of the matters submit¬ 
ted to them, defendant slisnld 
have pleaded the. fact instead of 
demurring. Cart/i j v. d i/chaoi:, 
4 G. 4. Parjc 4:f:J 

4, Declaration in debt on a joint 
and several bond, in the p»^ial 
sum of 1000/., conditioned foi* 
the performance of an award to 
he made on or before the Vsti** - 
hniary, averred, that before that 
time expired, the p.irties to the 
bond by deed j>oll indorsed on 
the hack of the bond, agreed to 
give the arlnlrulei .s fuilhLr time, 
VOL. III. « 


052 

till the \%\. March, to make tlieir 
award; ami that the awanl was 
accordingly made within the en¬ 
larged lime, but not performed 
by the parties against whom it 
was made;—Held, on demurrer, 
that debt was maintainable upon 
the bond. Greiy v.Talhot, 4 G. 4. 

Page 4Of 

5. Where a verdict was taken hv 
con?tf!nt in an action for diverting 
a watcr-eonrse, subject to tiu; 
award of an arbitrator, to whom, 
hy order of nisi prius, all mat¬ 
ters in didcrcnco were referred, 
with liberty to him to regulate the 
future enjoynent of llic wate.r, 
'according to the respective riglit ^ 

* of the parties, and one of the 
parties died heforts the award was 
made* —Held, that the arhil.ra- 
tor’s authority was thereby re¬ 
voked, and the Court set aside 
an award made subsecpi««itly. 
Rhodes v. ilaigh, 4 G. 4. GO.'. 

0. Tf the verdict and judgment will 
embrace matters in dlllerence 
submitted to an arbitrator,under 
im order of nisi prius, the deaili 
of either of the parlies belor.; 
award will not revoke the sub¬ 
mission; but «//fer if the verdii t 
and judgment do not em'orace all 
matters in difiereuee. Rower \. 
Taylorf 4 G. 4. GIO 

. HAIL. 

Sec Outlaw;: Y, 1.— Transport¬ 
ation. 

1. After bail h.id heen^opposed and 

allowed, it w v; liiscoveriid that 
one of till I'.i ha.l, on a forrui-r 
ocLv.i.sion, been n ioet 'd for iii- 
suiiitieney; it.id tliough he Ii.id 
since l.•‘conle a person ol pre- 
perty, the. Court sot a‘-id i the 
rule I'or allow jince. PicAanl v. 
Dt.'OSO.'l, 4 (r. 4. .» 

2. Defend.inl having been arrested 
on 27lii Muitu, ..n a will return- 

o o 



(m BAKERS. 

aMe llirt IGth April, becaniP 
bankrupt ou 3il Aprils and 
taincd bis ccrtilicate on 2(bli 
June: —Held, that as tlie bank¬ 
ruptcy took place betbre the baii- 
boinl was forfeited, the debt was 
provoable under the commission, 
and consequently the bail were 
discharged. Lilllewuod v. (Jrnw- 
ther, 4 G, 4. 

t 

BAIL BOND. 

See Peerage. 

BAKERS. * 

See Ceutiouari, 2. 

‘ 

BANKER. 

1. A. and B. and ^countiv 
b.iiikerSjhavc a cash account with 
('. and ('o., Lnnf/fm bankers, wlio 
are in the habit of transmil(ing 
♦w'ihe former, moiitldy statemenls 
of mutual (iebts and credits. A. 
dies, leaving a largo balance duo 
from hims<'lf and partners to (J. 
and Co., who, for two months af- 
lerwartls, make no altcratioa in 
their own books as to the inocie 
of keeping tlio account, but con¬ 
tinue it as before. Jn tlic inter¬ 
val, money is transmitted to C. 
and Co. from the country bank, 
siil])cicnt to pay oil* the balance 
flue from the iirm at the time of 
A.’s death. During the two 
months n«) accounts arc traiYs- 
initted to the country bank, but. 
at the end of that time two se¬ 
parate accounts are sent; one 
called the old account, made up 
to the death of A., without giving 
credit for the money received 
since his death, )u, liquidation of 
the balances at that time due 
from the firm; and the other 
called the new, comprising the 
two months, giving credit for the 
sums received during that period. 


BANKER. ' 

Tn action by (/. and Co. on a joint 
and several indemnity bond, 
given by il. and B. against the 
heirs of vl., for the balance due 
at his death:—iieUI, that C. and 
Co. by continuing their own pri¬ 
vate account against A. and B. 
for two monUhs after the death 
of A., as theretofore, were not 
estopped from suing his heirs. 
Shnpson v. Inyhum, 4 G. 4. 

Page 24D‘ 

2. Where the customer of a coun¬ 

try banker was in the habit of 
paying in, bills of cxchango,which 
were never written short, but 
entered to the full amount on the 
day they were paid in, in the 
pass book,'and abo in the books 
of the bank, to t'ne credit of the 
cu.sl.omer, as “ bills'’ (not as 
“ cash”), and, after surh entr\, 
tlio customer was at liberty to 
draw to the full amount by 
chebks, and the bankers became 
insolvent, having in their posses- 
.sioii several of the customer’s 
bills so paid in, and the assig¬ 
nees having converted the same 
to their use:—Hold, that the 
customer (who bad a cash ba¬ 
lance in his favor at tlio time of 
tlio bankruptcy) might maintain 
trover against the latter for the 
amount, there being no evidence 
that he had, in pvint of fact, 
agreed that when the bills wero 
paid in, they were to become tlic 
property of Ibo bankers. Thomp ¬ 
son V. Giles, 4 G. 4, 733 

3. Semhlc, that a custom for 
bankers to use bills so depo¬ 
sited, by paying them away in 
the course of their banking 
business, is not good in point 
of law, and certainly cannot 
bind the customer without his 
express assent. A banker, how¬ 
ever, may negociatc bills depo-^ 
sited by his customer, to sucLu 



l^ANKRUPT. 


Hn extent as tlic necessary de¬ 
mands of the latter pay require, 
witliout liis express authority. 
Thompson v. Giles t 4 (7. 4. 

Page 733 

BANKRUPT. 

• 

ISce Bail, 2.—Banker, 2.—Com¬ 
missioners.—Partners, 1.— 
Pleading, 2.—Trover. 

1. A cerlilicalcd bankrupt is a 

competent witness to prove the 
signatures of the commissioners 
to the proceedings under his 
commission. Moiyan v. Prifor, 
4 G. 4. ' ‘215 

2. Insolvency„\vithirl tlic meaning 

of the bankrupt laws, does not 
mean an inability to psfy 20s. in 
the pound when the affairs of a 
bankrupt shall be iiUiiuatcly 
wound up; but a trader, is in 
insolvent circumstances wjien he 
is not in a condition to pay his 
debts in the usual and ordinary 
course of trade and .business. 
Shone V. Lucas, 4 G. 4. 210 

8. A. and 77. having dissolved part- 
nership, an award was made be¬ 
tween them, by which B. was 
directetl to pay A. a snin certain, 
and to pay several partnership 
debts. B. gave a Avarrant of at¬ 
torney fo^ iocming the money 
awarded, with a stipulation in 
tlie defeasance, that if A. xliauld 
])C called upon to pay any of the 
partnership debts, ho should be 
at liberty to enter up judgment. 
B. became bankrupt, and A. 
proved his private debt unflcr 
the commission, and received a 
dividend thereon. A. was after¬ 
wards sued for a partnership 
debt, and entered into an ar- 
rangeniont with the creditor to 
pay it by instalments, and then 
entered up judgment, and took 
out execution on the warrant of 
allorinfy, before B. had obtained* 


03r> 

his certificate;—Held, that A. 
was not deprived of his remedy 
by 49 Geo. 3. c. 121. s. ft and 14. 
Dally v. Wolferston, 4 G. 4. 

Page 271 

4. Property acquired by an unccr- 

tificated bankrupt, after bank¬ 
ruptcy, does not absolutely vest 
in his assignees by virtue of the 
assignment, although they may 
claim it; but if they remain pas¬ 
sive, and do not interfere, he has 
a right to such property against 
all other persons. Drayton v. 
Dale, 4 G. 4. 534 

5. Where a d^ebtor of an uncer- 
'tificated bankrupt made a pro- 

• inissory note, payable to the 
bfibkrupt, “ or his order,” in dis- 
charg'c of a debt contracted be¬ 
fore liankruptcy, and the bank¬ 
rupt indorsed it for a bona debt 
to A., who ir.dorsed it to iiLfor 
valuable consideration, and B, 
sued the maker:—Held, first, 
that the maker, by the terms of 
his note, was estopped from say¬ 
ing, that the bankrupt had no 
authority to indorse; and, se¬ 
cond, that the assent of the as¬ 
signees was not necessary to 
enable the bankrupt to ncgociate 
the note by indorsement. Id. ib. 

G. iriiere A. the dormant partner 
of B. in a trading linn, allowed 
the. latter, on the dissolution of 
• the partnership, to remain in the 
order and disposition of the part¬ 
nership projierty, cllccts and 
debts; and B. after continuing 
in trade for about two years after¬ 
wards on his solo account, be¬ 
came bankrupt:—Held, that /l.’s 
share of j;he partnership pro- 
perty and eflects, and of the 
debts due on the partnership ac¬ 
count at the time of the dissolu¬ 
tion, passed to B's assignees 
under 21 Jae, 1. c. 19. s. if. f,i 
re Gilpin, 4 G. 4. G:{G 

3 G 2 
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HOND. 


J5A110N AND FEMK. 

See Pjiactick, 8. 

BArii. 

Sec Ri-quksts, Court of. 
lillX OF FXCIIANCK. 

See DkUT.—( j UAH A NT Y.—INSOL¬ 
VENT, 1 .—Stamf, 2^. 

1. A bill of cxchiiMgc, drawn 21sl 
Dceembc)', at two months, for 80/. 
on a two-sliillins' stamp, and 
allorcd on llie samo <!?_v brlbiv 
lilt* acfcptaiico, to llu* 81st De¬ 
cember, does not .votpnre a lialt- 
crowii stamp within the* bo f/.'S. 
c. 18-1. JL ^pslon \. Mursfia/f, 4 (J. 1. • 

c 108 

2. IV here a foreign bill of exchan;.^e 
was drawn by A. upon and ae- 
ct pled by D. pa} alilc to the or- 
tlwx* of C. and a person repre¬ 
sentin'; biinself to be C. imbirsed 
the bill to D., for value, and the 
iiidoi*senn*nt, as was alleged, 
turned out to be forged;—Held, 
in error, that in action by the 
indorsee, against the acceptor, it 
was unnecessary to give posi'a\ c 
proof of the identity of the in¬ 
dorser, as the per.''on to whom 
the bill was reall} payable, pn'nia 
facie eriilenoo being snllicienl. 
Seiiible, that if such evidence is 
ol'jected to us insullicicijt, the 
proper rourse for taking advant¬ 
age, of the objeetkni is on de-^ 
inurrer, and not liy bill (d‘excep¬ 
tions. BttUicUy V. liutler, 4 G. 4. 

8. A., after drawing a bill of ex¬ 
change, on JJ., \\hi<*li was ac¬ 
cepted by Iluj bitter, indorsed it 
to C., who re-indorsed it to A. 
in pursuance of an agreement, 
(without Consideration) that he 
should do so, as security for the 
payment of it by the acceptor, 
and for the purpose of rendering 
the bill more jugoiiable. On 


demurrer to a declaration againsf 
C., upon jtho bill, in the usual 
form, alleging the special circum¬ 
stances under wliicb tlio defoml- 
ant became, indorsur:—Held, 
ilrst, that tlic action could not bo 
mainl..;. ed on the bill; and, se¬ 
cond, that the :>grt*cm(*nt to ia- 
dorsc was void for want of ccni- 
sideratioii. Briticit v. ll'ebh, 
4 G. 4. Page (ibO 

ROND. 

jSf'c Award, 4.— Fscrow. 

1. A surety bond bv three for tin* 

j)ayRient of 1080/. wonled “ for 
which pavmont to bo wi'll and 
faithfully ifiade, ,.wc bind our¬ 
selves, and each of us for liim- 
si'lf, tor tb(5 whole and entire 
Slim of 1000/. each is a several, 
and not a joint and several liond, 
and may be enforced against the 
oblij.>;ors, severally. Tearing oil 
the seal of one of the. obligors 
of such a bond docs not avoid it 
as ngahist the others; and if tho 
obligor, against whom it is en¬ 
forced, is enlillcil to contribu¬ 
tion, it seems his remedy is in 
eijiiity only. Collins v. Prvsst-r, 
4f/. 4. 11*2 

2. A bond executed with tlic usual 
formalities .‘nay operate as a dei d 
in pra'senti, thongli^al the time 
of execution it is expressly agreed 
tiiat it shall nut take clfcct, until 
a certain event has happened. 
Murtay v. Earl Stair, ■! G. 4. 278 

8. W here the obligor of a post obit 
bond, eraves oyer thereof, aiul 
'jets out tlie condition, it is not 
iii'ccssary for the obligee to aver 
the dentil of lIic person at whose, 
decease the iLuney i.s lu become 
payalih;. Id. ib. 

4. A bond cuiidltioncd for the pay¬ 
ment of 2000/. by A. to B., six ca¬ 
lendar months next after the death 
of C., is not within 8 tV !) IF. 8. 

* c. IJ, s. 8. rcipiiring the sugges- 
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.»ion of lu’Oiuihcs. It sroins 
Midi u ImiikI is within Iho J A ''> 
Ann. c. !->. Mffrrny v, Htnl 
Stair, 1 a. 1. I\i,jc ‘27U 

Ili'.S. 

See UoM), l. -I'iiCiiow. 

fii(lic‘Micn1. lor not rrp.iinn'^ a 
l)ri»),<;o, drscriht’d as .siluato- uitli- 
iii llio parii lirs of 1*. and M. and 
au'nin;^, that the inli.d'ilanls of 
I*, anti ilio inhahitanls of tin' 
lownship of M. were lialih*. 1o re¬ 
pair, williont i';oin,i:!^ on to st.iti' 
wliiil pari of the l>)’i:!j.;e. was si- 
tnal<‘, \\ illiin tlio (owii.'diip of il/. 
anti dial dpt inir.ihilanfii flit'roof . 
were lialilt! to repair, is erra- 
netnis. Ilex v. The Sithabii'niis 
oy i^euajt es, <1 (1. 4. yi:5» 

(’Aijijn:i{. 

Piaintili's (h'elareil aiviinst defend¬ 
ants on tlieir eoiniiion l.^w liaoi- 
Jitv as earners, for fin* loss of a 
pared, and it appearing that t!»c 
etnirse «)!' de.aSinu: het'veen the 
parijes was for ])laintiils to pay 
lUdt'iidanls an annualMiin for tint 
earria;;o of parcels, hetweeii L. 
and 1)., and on the reetnpl td‘ 
t.'-jeh parrel defeinlants were in 
tint haijit of deliverinjr to plain- 
till's a written aeknowled;^inent, 
st itinj' Vial they iimlertook tt) 
tldivor the same as directed, 

“ lire and robliery cxcepled 
and the, jury haxins' fount! that 
lhis was the eontrael hetween 
the parties, thon!f:h the loss was 
oeeasioned hy ne^lifrence tpily: 
llehl, a fatal variance. Lulhaiu 
y;. lint ley, \ a. A. 211 

CASK. 

Ste Kvidenck, 5.—Way. 

1. Declaration incase ap;ainst a clerk 
of the Insolvent Diditors’Court, 
lor wioiiy;fidly,uidlieiou'jly, labe- 


(iASE. 

ly, a-iil unlawfully miking out 
an onh'r, piirporling to he an 
ortler of th.it Court for the dis¬ 
charge foi’tliwilh t)f an iinsidvent 
deblor, who was adjuilgtul hy the 
tjuarler to ho. detained 

in eusltxly for two year.^ at the 
suit of ph'.intiiV, v. ilh an aver¬ 
ment tha* 1 nsolvent Debtors’ 
Court <lid not pronounce any 
such order, or gi\e any anlho- 
rhy t.) t!:c defcr.d.uit lo write, 
make ouJ, ttr i.-.sue t!ie same, 
w hendiy the prisoner was dis- 
di.ir''-i d forthwidi.ainl hv means 
wh-.'ictif [d.iin’ilf was injured, ami 
liad losl all means of cliforeing 
• payiiu'iit oV the debt, ami costs 
due to i'im from tlic prisoner. - 
lierer ljei’'.g hroiig'd on the Judg- 
liiei/t e.t’ C. i*.: — Held, that lire. 
M:[)jinsed ofder ot the Insidveiit 
Ddil.ns' Court was not to he 
understood us the ordm’ of that 
(’ourl uiitd M't aside, auTi" that 
tile dee ).1 ration was not demur- 
ra'.'Ie for not ave.rring that the 
supposed or<!cr was in fact set 
aside. SViiiieieny v. liichardi, 
4 1. ' Puf/e 2:17 

2. Where negroes in a state, of 
slaiery, in a cidony of Syain, 
eseaped iioin their master’s plai - 
taiijii, and took refuge,and wero 
rei-ei\ed on lioard a Urifis/i yea- 
si.l of war, whilst she was sta¬ 
tioned at an i>land captiireil hy 
. Id’s AJ.ij.sty’s ariiis fri.uii the 
I’nited Stales in time, of w'ar; 
ami after notice gi\cn to the oH - 
eers conuiiandiiig on the station, 
tliat they Were run-away slav es, 
the oji'icers carried tlieiii to, and 
left them at, a British colony 
lielii, that case wonhl not lie in 
this country against tlio ollieers 
for Ii.irhouring and detaining 
sueh negroe. , even though hv 
the lc\ loci, whence they ese.ipcd, 
slaveiy was permitted. Forhes 
y.Coehiane, Ifl, 1. twU 



838 CHARTER-PARTY. 

CERTIORARI. 

See Highway, 2. 

1. A certiorari always lies to re¬ 

move proceedings under penal 
statutes, unless it is expressly 
taken away; and an appeal never 
lies unless it is expressly given 
by the statute. Jicx v. Cashio- 
bury, 4 G. 4. Page 35 

2. The 50 Geo, 3. c. 73. reciting 

31 Geo. 2. c. 20. 3 Geo. 3. c. G. 
and 13 Geo. 3. c. G2. makes cer¬ 
tain amendments in the laws then 
in force respecting the ;trade of 
bakers, &c.; and by sect. 6. all 
powers gwen by the previous sta¬ 
tutes upon the same subject are 
incorporated, except those alter¬ 
ed by tliat statute. The 31 G. 2. 
c. 20. ss. 3G. (S: 37. respectively 
take away the writ of certiorari, 
and give an appeal to the Ses¬ 
sions : — Held, that 50 Geo. 3. 
C.73. s. 5. incorporates those sec¬ 
tions; and that on a conviction 
under the latter statute, the cer¬ 
tiorari is taken away, and an ap¬ 
peal given. Itex v. The Mayor 
of Livirpool, 4 G. 4. ' 275 

3. Certiorari refused to remove an 

indictment of murder from York¬ 
shire, in order to a trial at bar, 
or in another county, on the 
ground that the prisoners (who 
iiad ))lcadcd to the indictment) 
could not have a fair and iippar- 
tial trial in the former county. 
Jtex V. Mead, 4 G. 4# 301 

CHARTER. 

See Corporation, 2, 

CHARTER-PARTY. 

See PRINCIP4L AND Agent, 1. 

CHITRC HWARDENS. 

In the parish of B., consisting of 
the township of Ji. and several 


CONTUMACY. 

hamlets, two churchwardens were 
appointed by the township, and 
two by thp rest of the parish, 
who made separate rates for 
their own divisions respectively: 
Held, that the acting church¬ 
wardens for the township might 
maintain assumpsit against their 
predecessors for a balance re¬ 
maining in their hands, without 
joining the other churchwardens, 
as plaintiflTs or defendants, ami 
without proving that their ap¬ 
pointment was strictly legal. 
Astlc v. Thomas, 4 G. 4. 

Page 492 

COMMISSIONERS. 

IVlicrc a bantrupt fVas, after re¬ 
peated ^examinations, linally com¬ 
mitted by the commissioners for 
not satisfactorily answering, the 
Court granted a mandamus con¬ 
ditionally to the commissioners 
to isil’iic their warrant for a fur¬ 
ther examination, on a sugges¬ 
tion that the bankrupt was de¬ 
sirous of fully disclosing his es¬ 
tate and cifects. In re Bromhuf, 
4 G. 4. 3io 

COMMITMENT. 

See Ecclesiastical Jurisdic- 
TJON, 1. 

committitCr. 

. See Practice, 11. 

CONSIGNOR AND CON¬ 
SIGNEE. 

" See Stamp, 2, 

CONTRIBUTION. 

See Rond. 

CONTUMACY. 

Sec Ecclesiastical Jurisdic¬ 
tion, 2. 



CORPOUATION. 


*<.Oi\VlCTl(>]Nj. 

CONVEYANCE. 

Sec Stasii’, 1.- -Vendor & Ven¬ 
dee, 1, 

A deed of eonveyance wliicli omits 
truly to set out the whole con¬ 
sideration directly, or indirectly 
paid, or agreed'to be paid, for 
the estate conveyed, is not void 
by e. I'lb. s. 22. Tlierc- 

Ibrc in cjcctniciit for a forfeiture, 
where a l(*ase was supposed l(» 
liave oipilted part of the eoii- 
sideralion;—Hold, that this was 
no answer to the action. Dm' v. 
JJofjson, 4 (J. 4. H’-b 

CONVlC^iON. 

6cfj Ceim'ioraiit, 1, 2.~1 [ai;i;as 
(J oiH'D-s, 1.—I1 a\vke)i, 2. 

.1. This Court will not take nolieo 
of any formal defeet in the pro¬ 
ceedings under a penal statute, 
unless it appears on the^iace of 
tl»e eonviclion itself. v. 

Cdsiiiohin if, 4 0. 4. ;i.j 

2. /\ conviction on 21 Gto. a. c. 17. 

s. 1. which subjects vessels hav¬ 
ing foreign spirits on board to 
iorfeiliire, when found hovering, 
Ac, within the limits of a port of 
this kingdom, must shinv on the 
face of it, that the ])arty con¬ 
victed is a JJrit&h stihject, and 
that thc'vcsscl was not proceed¬ 
ing on her voyage, wind and 
wcatlier permitting, Ac. Djtfparle 
JJnwkiits, 4 O, 4. 20J) 

3. A eonviclion on 45Gco. tl. c. 121. 

s. 7. for carrying and conveying 
foreign brandy in half ankers, al¬ 
leged to be “ then and theh, lia¬ 
ble to forfeiture, the said oircuec 
being coininit{cd, Hgains.ttlio pro¬ 
visions of the acts for the pre¬ 
vention of smuggling,” is iusnf- 
licicnt, in not shewing the parti¬ 
cular grounds of forfeiture. Kv 
parte John Sudth, ICr, 4, 401 


03U 

4. A conviction un<ler II Gen. 1. 
c. 30. s. l(). for knowingly hav- 
bonring, and concealing smug¬ 
gled spirits, cannot bo supported 
by evidence of flndingthe smug¬ 
gled spirits concealed in the hou.sv. 
of tho party convicted, unless he. 
\va.s present at tho lime of the 
linding, or some other direel 
proof he given of a guilty know¬ 
ledge. iia- parte A’uas/ri/, 4 G. 1. 

Pufjr o72 

COP Vf 1011). 

Six VV..Aia:ANT of ATroKNc.v, 

CX^.JONEE. - 

• •• 

A'cr Jury Process, 1. 

. coiipou.vrioN. 

1. Where the *;liartev of a rorpora- 
lion, eonsistiug of a mayor, and 
twenty-four capital bur^iies'N.’;:, 
granted, lit it when, and .su'often 
as it should happen that any one 
or more of tin; twenty-four ca¬ 
pital burgesses should I’lie, or 
dwell without the borough, or 
should from any cause he re¬ 
moved, that then, and so of((;u 
it should aud might he lawfid to 
the other capital hurge^ses “ at 
ikat liiucsui ciciaq attd rrniainiia;, 
or Ihc f/rcalr.r part of the .suw/",” 
of whom the mayor for the time 
being shall be one, to elect an¬ 
other, Ac. aud a Imrgcss having 
been chv'tod to fillup a vacancy 
(occasioued by death) by lirelec 
capital burgesses oulg, wlio were 
alleged to bo Ihccapital burgesses, 
at that time survicing and remain¬ 
ing: —Held, that tho oleclion was 
void, not Jjcing made by a ma¬ 
jority of’tbe whole dciiiiite body 
to which the words “ Or tho 
greater part of the same," were 
referable. Jiex v. 

1 G. 4. * 73 



rOVrNAKT. 


Gta 

2 . Where a innilnrn cliartcr of an 
.ancient borough contained a 
clause expressly disqualilying 
certain persons from voting for 
corporate ofliccs, hut at the same 
lime ratified and con finned tlie 
aueiciit usages of the borough, 
by which certain other, and dif¬ 
ferent persons were also distpia- 
lilietl from voting at any nomi¬ 
nation, or election of cor^iorate 
ollicers, and a person was elected 
to a corporate ofiicc in pursuance 
of the words of the charter, but 
not eonforuiablc to the^ aneient 
customHeld, that his election 
■was void. Rex Abell, 4 6 ?. 4. 

Page 300 

COSTS. 

*SVc Attorney, 3.—Practice, 2. 

A ])laintitr declared in assumpsit 
against trustees of a turnpike 
road, gcnerullg, Avent to trial, 
Avitiidrow his record, and, after 
suffering himself to be non press¬ 
ed, sued the same trustees a se¬ 
cond time, bg name, for the same 
cause of action, and the Court 
refused to stay the. proceedings 
ill the second, until the costs of 
the first action were paid. Pash- 
leg V. Poole, 4 G. 4. 03 

COVENANT. 

.Sfc Interest, 1.—Pleading, 1. 
Variance,!. 

1 . In covenant for not. setting out 
tithes of certain garden ground, 
defendant pleaded an inclosurc 
act, by wlAch tlie plaintiff re¬ 
ceived an allotment of waste 
lands in the parish, in lieu of the 
tithes, hut omitted, to allege that 
the commissioners under the in- 
closure act had made their award 
in pursuance thereof, and after a 
finding for the defendant by the 
.fury upon an issue of fact; the 
4'ourt entered judgment for the 


DKBiT. 

plaintiff, non obstante veredicto. 
Ellis V. Arnison, 4 G. 4. Page 27 

2 . In a lease, for years for a mes¬ 
suage, and prcmi;cs in a public 
street, lessor covenanted that 
lessee, his executors, .* 60 . should 
not permit or sntfer any person 
or persons lo^ inhabit the same, 
who shovdd carry on therein cer¬ 
tain enumerated trades or busi¬ 
nesses, “ or any other trade or 
business that 7]my be, or grow, or 
lead to he offeusii'C, or any uinwy- 
ance or disturbance # 0 ,” any of the 
other tenants of lessor, Ac. Lessee 
granted an under lease of the 
premises (subject to the like co¬ 
venant) to A. who opened them 
in the business ofM licensed Vic¬ 
tualler, which was not one of the 
busincifscs enumerated in the 
covenant:—Held, that by sucU 
acts, tlie covenant was not broken. 
Jones V. Thorne, 4 6?. 4. 152 

' COURT. 

See Case, 1 . 

CODUT-LEET. 

An immemorial custom, for the 
steward of a manor to nominate 
the Jury to serve, on the Court- 
leet, at the election of the mayor 
of a fiorough is good in law. 
Twenty ycajs usage, uucontra- 
dicted, is cogent evidence for 
the Jury to presume, that such a 
curtoni is immemurial. Hex v. 
Jolliffc, 4 G. 4, 240 

CUSTOM. 

See Ranker, 2.—Corporation, 
\ 2"—Court-Leet. 

DAY RULE. 

See Attorney, 4. 

DERT. 

See Award, 4.—Infant. 

Debt lies by the drawer against tho 
acceptor of a bill of exchange 
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expressed to be for value re- 1 
e.civcd in goods. Priddif v. Ilea- 1 
brey, 4 G. 4. « Payc IGo 

DEED. 

(Sl’c Escrow.—Evidence, 1. 

DEMURRER. 

(See Awaud, 4.— Rif.r of V\~ 
CHANGE, 2.—Pj.EADING, 2. 

DESERTION. 

See Habeas Corpus. 

DEVISE. 

1. A testatof devises bis lands ' 
charged with two atiiu^ilics, and 
subject to certain legacies, to 
trustees, their heirs and assigns, 
until his nephew son of Jiis 
sister M. should attain twenty- 
one ; and if lie should die in the 
mean time, until II. second son 
of 3f. should arrive, at that age; 
and if II. should die in the mean 
time, until the daughter of 31. 
should arrive at that age, upon 
trust to raise out of the rents of 
the premises, or by sale or mort¬ 
gage thereof portions for H. and 
the younger children of 31. paj'- 
ablc on their attaining twenty- 
one ; aiid further to apply a pro¬ 
per sum out of the rents for the 
maintenance and education*of •/. 
until ho should attain twenty- 
one ; and then to pay him the 
residue; and if ho should die 
before twenty-one, then to apply 
a like sum for the maintehance 
of II. till he should attain that 
age; and then to pay him the 
residue; and'in the mean time 
to place out the money arising 
from the rent at interest for the 
benefit of J., and whcnif. should 
attain twenty-one, or in ease of 
his death, when, and as soon as 

I 


DEVISE. 

JI. should arrive at that age; or ' 
in case of his death, when tho 
daughter of 31. should attain 
twenty-one, to the use of J. and 
his assigns for life without im¬ 
peachment of waste ; remainder 
to trustees to preserve contingent 
remainders; and after the death 
ofto tlic use of his first and 
other sons and daughters in 
strict tail; and for default of such 
issue, to the use of H. with simi¬ 
lar limitations over to his niece, 
the dnuglitcr 31. and an ultimate 
remainder to 31. in fee. Testa¬ 
tor died, leaving his i|istcr 31. 

. her sons and II., and three 
younger children, alive. J. mar¬ 
ried, and died intestate under 
twer;ty-<4fmc, leaving a daughter: 
Held, first that the trustees took 
only a chattel iutcrest in the es¬ 
tates devised to them; second, 
that on the death of the t'»stator, 
J. took a vested estate for life; 
third, that tho daughter of J. 
took ail estate in tail male, on 
the death of her father; and 
fourth, that //. took at testator’s 
death a vested estate for life in 
remainder expectant on the death 
of his brother J. and failure of 
sons and daughters to be born to 
J. and issue nialo of such sons 
and daughters. Warier v. Ilnt- 
c/tinson, 4 G. 4. Page 58 

2. T. 31. by will gave, devised, and 
bequeathed to three trustees, and 
to the survivors and survivor of 
them, and tlic heirs, executors, 
and administrators of such sur¬ 
vivor , all and every his freehold, 
copyhold, and leasehold estates, 
and all his personal estate and ef¬ 
fects whatsoever and wheresoever, 
in trust to pay thereout several 
legacies and annuities, and for 
other the purposes in his will 
mentioned. He then gave lega¬ 
cies and annuities to a consider¬ 
able amount, and directed that 
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the annnitios should bo payable 
out of his 20,400/. three per cent, 
consols. The case found that a 
large surplus of the personal es¬ 
tate remained after paying the 
debts, legacies, and annuities; 
i>at did not find that the legacies 
were really paid, or that the an¬ 
nuitants were either satisfied, or 
dead, lie then devised as fol¬ 
lows :—^“All the rents, issues, di- 
‘vidends,interest, profits, and pro¬ 
duce of all the rest, residue, and 
remainder of my estate and ef¬ 
fects whatsoever and whereso¬ 
ever,. and of what nature, kind, 
or quality soever, qs well real a,s 
personal, v'hicli I shall die seised 
or possessed of, interested in, or ' 
entitled to at the time of piy de¬ 
cease, L do give, devise, and bc- 
•qiieath unto my* three nieces 
i’. M,, M. M.y and C. M., ccjually 
to be divided among them, shara 
and share alike, for and diirintj 
the term of their natural lives. 
And from and after tlie decease 
of them, or cither of them, it is 
illy will that the lawful issue of 
them and each of them shall hav(i 
and enjoy his or her mother’s 
share of all such residue of such 
rents, Arc. for life in like manner. 
And if either of my nieces shall 
happen to die in the lifc-tiinc of 
the others or other of them, 
without issue of her body .’aw¬ 
fully begotten, that the share of 
her so dying without issue as > 
aforesaid shall go to and be 
shared and, divided equally be¬ 
tween the survivors of iny nieces 
for their respective lives, and 
afterwards by the lawful issue 
of the survivors of n?y nieucs in 
like manner. And if all my 
nieces and their issue, save one, 
shall die without issue lawfully 
begotten, then such surviving 
nicce shall have and enjoy the 
whole of the rents, Ac. of such 


residue of my estate for and dijir- 
ing tho term of her natural life. 
And from ,Hnd after her decease 
the lawful issue of such surviving 
nicce (if more than one) shall 
have the whole of the rents, Ac. 
equally between them, share and 
share alike; and if but one, then 
such only one shall have and en¬ 
joy the whole of sueh part as is 
personal, to and for his or her 
own use and benefit; and to 
hold so much and such part or 
parts thereof as aro freehold to 
them and each of them, if more 
than one, their or Ins or her 
heirs and assigns, .xs tenants in 
common, and not as joint-tc 
nniils; and if hub-one, then to 
such one, his or hcrlicirs and as¬ 
signs lor ever. And if all my 
nieces shall die without issue, 
then, from and after the decease 
of tho survivor of thorn without 
issuei as aforesnid, I give tlie 
W'holo of such rcsi(lneto my next 
male heir of the name of M., to 
hold to <!iini, his heirs, executors, 
and administrators, in manner 
ai’oresai»l.” Two of the trustees 
were dead; all the nieces were 
living: tw'o of them had no 
children, tlie otlicr had one child, 
a son, G. li., and it being a ques¬ 
tion what <;stato these parties 
severally and respectively took 
under the will, it was held, Ist. 
That the surviving trustee now 
has a fcc-simplc in the freehold, 
and an absolute interest in the 
leasehold estates. 2d. That the 
testator’s three nieces took no 
legal estate under the will. 3d. 
That G. li. took no estate under 
tho will. 4tli. That in case tho 
will had comnfcnccd with tho 
words “ all the rents,” &c., and 
the passage before those words 
had been omitted, tho llircc 
iiteeos would have taken estates 
tail in tho freehold, and absolute 



ECCLEJ^IASTICAL JURISDICTION. 


ERROR. 


aiS 


interests in the leasehold. 5th. 
Iliat G. B. would now have no 
estate in the frcehpld or lease¬ 
hold tenements. Rut should he 
survive the three nieces, and 
neither of them should have any 
other child, he will be tenant in 
tail of the freehold, but have no 
interest in the loaschohl estates. 
Should ho die in the life-time of 
the three nieces, he would die 
seised of no freehold, nor pos¬ 
sessed of any freehold estate. 
Murthwaile v. Jenkimon, 4 G. 4. 

Page 7<i t 

3. Testator devised his estate call¬ 
ed //. to his daughter in these 
terms, “ //. to go to my daugh¬ 
ter C. J\J. a;> follows: in case she 
marries and has a son, to go to 
that son ; in case she lias more 
than one daughter at her hus¬ 
band's or her death, and no son, 
to go to tlic eldest daugiiter ; but 
in case she has but one duughter, 
or no child at that time, I desire 
it may go to my brother W. M. 
Held, tliat C. M. tooktan estate 
ill tail male with a reversion in 
fee, subject to the other estates 
created by the will. Mcllish v. 
Mcllish, 4 G. 4, 804 

DISCONTlN)JANCE. 
iSca Practice, 2. 

DISTRESS. 

iSce Taxes, 1. 

ECCLESIASTICAL JURIS¬ 
DICTION. 

J. A spiritual judge has no juris¬ 
diction over the trustee under a 
testator’s will; therefore where 
a trustee was 'Committed upon a 
writ dc contumacc capiendo, un¬ 
der 53 Geo. 3. c. 127, for not 
exhibiting au inventory and ac¬ 


count of the goods of the testa¬ 
tor, the Court ordered him to 
bo discharged. Rex v. Jenkins, 

4 G. 4. Page 41 

2. Where a writ dc contumace ca¬ 
piendo issued under 53 Geo. 3. 
c. 127. signified, “ that the de¬ 
fendant was pronounced guilty 
of a contempt of the law and ju¬ 
risdiction ecclesiastical, in not 
having obeyed a decree made 
upon him, to perform the usual 
penance in the parish church of 
St. M., ill a curtain cause of de¬ 
famation;” and it appeared, that 
at the time sentence \^s pro- 
, nounced, schedule of penance 
was made out, biit which, by 
the practice of the Ecclesiastical 
Court, oould not be delivered to 
the Jefendant, until he had paid 
costs of suit:—Held, that he 
ought to have had the decree ex- 
. hibited to him, in its moac per¬ 
fect form, licfore he could bo in 
contempt; especially as nothing 
was saiil in the signilicavit about 
costs. Rex v. Mabg, 4 G. 4. 570 

EJECTMENT. 

&c Conveyance.—Evidence, 4. 
Notice to quit. — Prac¬ 
tice, 7. 

ELECTION. 

&c Corporation, 1, 2.—Hun¬ 
dred, 1. 

ELEGIT. 

ficc Warrant of •Attorney. 

EQUITY. 

See Bond,, Tt. —Settlement, 1, 
3, 13. 

ERROR. 

Sec Bridge.—Case, 1.—High¬ 
way, 3.—TRANSP0RTA 1 ION. 



044 ESl'OPrEL. 

liSCUOW. 

See Pond. 

^Vlioro a bond executed with the 
usual fnrinnlilies was delivered 
(by mutual agreement between 
the obligor aiul oblig«'c), into the 
liands of (lie subseribing^\itness, 
lliere to remain “ until the death 

'vliowas named in the 
condition, “ and until certain se¬ 
curities were returned *10 the 
obligor —Meld, that it was for 
tbe Jury to determine whether 
the bond was delivered as an 
escrow or as a deed.' Mimaif 
y. Stair, 4 G. 4. Paije ‘270 

-ESTATE. 

See SETTLEMIiNT, J, 0, W. 

« 

ESTOPPEL. 

See Panker, 1.—Pankrupt, 4. 

« 

EVIDENCE. 

*S're Pankrupt, i.—P ill of J-.x- 
ciiANoE, ‘2.— Lease, 1, *2, a.~ 
Limitations, Si'atijtk of, ‘2, 
U, (>.—Notice to quit.—Ke- 

COVERY. 

3. A., by deeds of assignment ami 
bargain and sale, assigned am! 
sold respectividy, an nnexpired 
lease of preiniscs, am! (he fee- 
simple of a messuage, <!l'e. to Ji., 
and in each instrument recited 
that he had received iIkj* pu.r- 
ehase-money, and on tlie hack 
of each wrote a receipt for the ' 
purcliase-money in full. After 
which a memorandum of agree¬ 
ment, not signed or stamped, 
was drawn up hetween the par¬ 
ties, reciting that /?. had lately 
purchased of A. the premises in 
([uestion, and that A. being in¬ 
debted to B. in tlie sum of 100^. 
Jiad agreed Uiat the same should 
be considered as part-payment 
of tho said purchasc-inoncy ; but 


EVIDENCE. 

it being understood, that in caso 
the dividend about to l)C paid by 
A. to his creditors, should not 
amount to 20s. in the pound, then 
A. was to do work for B. in his 
line of a builder to the amount 
of sucli deficiency ; and further, 
that 7L was to retain in his hands 
the sum of di)/., to be also con¬ 
sidered as part-pay uient of tin; 
said purchase-money, and for 
wliich said sum B. was to do and 
perform work for A. in his lino 
of a plumber and glazier. In¬ 
debitatus assumpsit being brouglit 
by A. to recover tho money ac¬ 
tually due to him as the purchase- 
money of the premises in ques¬ 
tion, the declaratvin alleging that 
the sum was due for and in re¬ 
spect* of divers tenements, Ac. 
s(jhl by pluinliir to defendant, 
and thereupon, in consideration 
that ])laintill' would take the work 
and^ lal)our of d<‘.fen<lant us a 
plumber and glazier, at reason- 
al'le prices, to the extent of the 
said del)t, in pavinent and satis- 
taction th('re«)f, ilefendant under- 
t()('k to do and perform for plain- 
tiil' all such we>i'k and labour as 
he miglit re<piire, to the extent 
of the said dei)t; averring readi¬ 
ness of plaintid' to receive the 
work, and Refusal of the defend¬ 
ant to perform it:—Held, that 
neither the agreement, nor parol 
e^yidence of the eoiitcnts, was ad- 
missihle to sln;w that tho consi¬ 
deration money had not heen 
paid. Balter v. Dcicey, 4 G. 4. 

Page t){) 

2. •Xn replevin by A. for growing 
crops, tho point at issue was, 
wlicthcr A. and B. were joint-te¬ 
nants to C. of 4he land on which 
the distress w'as made:—Held, 
thatVi. might he examined as a 
witness to disprove the Joint- 
tenaney, not being liable to costs; 
and that he was at least cxauiiu- 



12VJDENCE. 


FIXTURES. 


n]»lo on tlie voir dire, as to his 
interest in llic event of the suit. 
Bn liter v. Wnrre, 4 0. 4. Page 100 

J). 4'lie Courts of tliis country will 
lake no notice of the revenue 
laws of foreign states. There¬ 
fore, where assumpsit was brought 
for money lent, in France, and 
unstamped receipts were pro¬ 
duced in proof of the loan, evi¬ 
dence to shew that by the law of 
France such receipts rcfjuired 
stamps to render them valid, v/as 
rejected. James v. Calfierwoorl, 
4 0.4. 190 

4. It is not necessary to produce 

the original order for the dis¬ 
charge of an insolvent debtor, 
in order to |>rovc the title of his 
assignee to maintain jMoetment, 
as such, under the I Geo. 4. 
c. 119. s. 4. Doe v. laud, 
4 a. 4. , 509 

5. U'liere plaintilf declared in case 
against defendant for a nialicions 
arrest, by going bcfiorc a .fustiee, 
and there falsely charging him 
with an assault, and tvmsing t!ie 
.lustieo to grant his warrant for 
apprehending him, by vi»’tuc of 
which he was arrested, and com¬ 
mitted to prison until he found 
sureties, aiul that defendant af¬ 
terwards preferred an indict¬ 
ment against plai.itilf, whicJi was 
ignored at the Sessions, and in 
order to prove thO information 
and warrant, upon which plaiu- 
tilfwMs arrciited, the committing 
Justice, tlie deputy.clerk of the 
peace, and the constalde, were 
severally examined, and it ap.- 
pearing from the evidence df the 
first, that he had delivered the 
information to the deputy clerk 
of the peace,’ or his clerk, and 
knew'nothing more of it, and that 
he had granted a warrant for the 
apprehension of the detendant, 
but did not know where it was : 
from the evidence of the second, 


Old 

that he had searclicil for the in- 
formal'ou, but could not find it; 
and said, tliat it might have been 
returned to the Sessions, and de¬ 
livered to bis clerk, without his 
knowledge; that it probably was 
not roturiicd at all, and that if 
it was, it might have been de¬ 
stroyed, when the bill was thrown 
out; and from the evidence of 
tliOtfthird, tliat he did not know 
what had become of the informa¬ 
tion, but that ho gave the war¬ 
rant to the gaoler, who was not 
examined :—Ileld, that the ptain^ 
tiir was at liberty to go^ito se- 
, condary evidence of the contents 
of the information^md warrant, 
and such evidence having been 
rejected by the Judge at nisi 
prius, the Court ordered a new 
trial, vvithoivt costs. Freeman v. 
ArlicU, 4 Gr. 4. Page 09,9 

0. A count for maliciously.imlict- 
ing for an assault, cannot bo sup¬ 
ported without proof of some 
consequential injury sustained by 
the plaintilf. Id. ih. 

EXCEUrtON ANO RESER¬ 
VATION. 

See TiiKSPAss. 

EXECUTION. 

Sec PnACTicn, 4. 

EXECUTORS. 

Sec I.iMrrATioNS, Statu'I'h or, 1. 

EXEiMELlFICATlON. 

See Rkcoveuv. 

FEES. 

Sec Requests, Couet of, 2. 

t 

' FELONY. 

See Certiouaui, 9. 

FlSllERV. 

SfC IM’ANT. 



a4G C2AOL ALLOWANCE. 
ITXTLRES. 

See Vendor and Vendee, l. 

FOOTPATH. 

See Highway, 1. 

FRAUDS, STATUTE OF. 

1. Where a person entered a ttades- 
nian’s shop, and selected various 
articles, some of which he mark¬ 
ed with a pencil, and others 
were cut from piece-godds, and 
laid>f>.side for him (the whole 
amounting to morcdhanlOf.) aird 
desired thoin to be sent home; 
and when sent, ho refused to 
take them :—Held, first tliat the 
contract was joint; and second, 
that there was no acceptance to 
lake the case out of the statute 

, of frauds. Baldcy v. Parker^ 
4 G, 4. Page 220 

2. Where a person attending a 

public auction room, bid for a 
lot, and after having been de¬ 
clared the highest bidder, the ar¬ 
ticle was immediately ilelivcrcd 
to him, but in a few minutes 
afterwards he stated that be had 
been mistaken in the price and 
refused to fake it:—Held, that 
it was a question of fact for the 
Jury, whether there was guch 
an acceptance of the article as* 
would take the case»out of the 
statute of Frauds, so as to shew 
that it was the intention of both 
parties to bb bound- by the sale, 
no deposit upon the price having 
been made by the vendee agree¬ 
ably to one of the printed con¬ 
ditions in the catalogue. JVn7- 
lips V. Bistolii, 4 G. 4. 822 

GAMBLING. 

See King’s Bench Prison. 


tlAWKER. 

GAOL ALLOWANCE. 

See Prisoners. 

f 

GUARANTY. 

Where the firm of I. Sf Co. gave si 
guaranty to P, Co., that they 
would indorse any bill or bills, 
which S. might give to P, ^ Co. 
in part payment of an order for 
certain goods then executing for 
him: P. 4' Co. to allow 5/. per 
cent, on the amount of the bills, 
for the guaranty; and in part 
payment of the goods S. gave 
P. 4" Co. a bill at eighteen 
months, which the latter kept 
for scvcntco,n months and ten 
days, and then hiding that S. 
was injiolvent, applied, for the 
first time, to/.4" Co. for their in¬ 
dorsement, tendering the amount 
of commission:—Held, that P. 
4’ Co. wore concluded, by their 
ladled, and that /. 4’ Co. were 
not liable on their guaranty. 
Payne v. Ives, 4 G. 4. Page 8G4 

HABEAS CORPUS. 

Where, in the return to a writ of 
habeas corpus, two causes were 
assigned for a prisoner’s deten¬ 
tion, lirst, a conviction, for smug¬ 
gling ; and «second, desertion 
from the navy :—Hcl^, that fho 
latter can!:^: could nut be im- 
pcpchcd on allidavit for the piir- 

, pose of shewing, either that the 
prisoner had never been a sea¬ 
man in his Majesty’s navy, or 
that supposing him in fact a sca- 
m&in, he had been illegally im¬ 
pressed in the first instance. 

Rex V. Rogers, 4 G, 4. 007 

« 

HAWKER. 

1. The manufacturer of goods can¬ 
not, without a hawker’s licence, 
vend his wares in any other than 
the places enumerated in 50 G. 3. 



. IflOnWAY. 

r. 41. 8. 23; ami a mannf;ictilrcr 
hawking his goods in a ditleront 
place without any licence so to do, 
may be convicted hi a 10/. pe¬ 
nalty only, under s. 17. of the 
act, although s. 20. imposes a 
40/, penalty for an ollence appa¬ 
rently of tho same description. 
Rex V. Wcbsdellf 4 G. 4. Page 300 

2. Exposing to sale, and selling 
tea as a hawker without a licence 
is an oflenco against the statute 
50 6. 8. c. 41. and subjects the 
oflcndcr to a penally of 10/. al¬ 
though by 12 G. 3. c. 40. s. 0. it 
would bo an on'cnce foi-a haWker 
to sell tea in an unentered place, 
even if he had a hawker’s li¬ 
cence. Jlcg V. M‘Gillf 4 0. 4. 

877 

3, The agent or servant •f an un- 

liccnced hawker is equally liable 
with his principal to a penalty if 
ho sells without a hawker’s li- 
cc'iicc. Id. lb, 

I 

HEREFORD. 

ISce l*n \cTiCR, 0. 

HIGH WAY. 

1. lly Geo. 3. c. 08, s. 2. the 
consent in wrilinj; fur turning a 
footpath must be under tJie liaiid 
and seal of the owner of tho 
land through wfiich the new 
path is ^imposed be made; 
therefore where an order of 
Justices for turning a foot^iath 
was founded upon a consent 
nigned, and sealed * by tho at¬ 
torney of one of the parties in¬ 
terested, and there being nobbing 
to bind the principal:—Held ill, 
and quashed by this Court after 
confirmation hy Ibc Sessions. 
An order made under this statute 
cannot be confirmed until the 
Sessions held next after the ex¬ 
piration of four woeks from tho 


HtiNDRET). on 

first day on which the notices 
required by law shall have been 
published; therefore where an 
order was made for diverting a 
path, and notice thereof given on 
the 20lii December, and it was 
confirmed at Sessions on the I7tli 
January: —Held irregular and 
quashed. Rex v. Crewe, 4 G. 4. 

Page G 

2. The 13 G, 3. c. 78. s. 80. pro¬ 
hibits the removal by certiorari 
into this court, of any proceed¬ 
ings had in pursuance of that act. 
4Vhcrc an order was made by 
two .Tiistices, and confirmed by 
the Sessions for divcrtii)^*a road 

• professcdlywuijder the authority 
of, but (as was tttlegcd) wiUi- 
ont pursuing all the formalities 
requtred by the act: — Held, 
that tljo qcrliorari was still 
taken away; and after the pro¬ 
ceedings had l>een in fact re-* 

* moved, the Court quaslied tlie 

certiorari quia iraprovide cuian- 
avit, and refused to discuss tho 
sufiiciciicy or iusufllciency of the 
order. Qiutre whether an order 
for diverting and turning an old 
road need set out the names of 
the owners of the land through 
which the new road is proposed 
to be carried? Hex \. Cusson, 
4 G. 4. aa 

3. A parish is liable as of common 
rij^lit to repair all bigliways 

• tlicrein, but an indictment will 
nut lie agiiiiist a district called an 
extra parochial hamlet, fur not 
repairing a public highway with¬ 
in the same, unlcsit some special 
ground of liability to repair isal- 
h'.ged. Rex v. Kingmorc, 4 G. 4. 

. 3UU 

HUNDRED. 

1. Hustings creeled to take the 
poll at a contested election fur 



INFANT. 


INSOLVENT 




tnenibors to serve in parliament, 
are not a building witliiii tlic 
57 G. 3. c. 19. s. 38. and there¬ 
fore no action lies against the 
hundred for the destruction of 
such property by a tumultuous 
assembly. Where hustings erect¬ 
ed at the cx pence of the candi¬ 
dates at a contested election were 
damaged by a riotous assembly, 
and were afterwards repaired at 
their expcnce:—Held, that no 
action lay at the suit of the re¬ 
turning ollicer against the hund¬ 
red. Allenv. Ayre^ 4 G. 4. Page 96 
2. The owner of stacks 'of corn 
nialii^ously set on fire may main¬ 
tain an action, against the hwi- 
dred, on^^kc 9 Geo. 1. c. 22. al¬ 
though he has previously receiv¬ 
ed the full amount of his loss 
from an insurance oflicc. Clark 
V. Blything^ 4 G. 4. 489 

' INCLOSURE. 

See Covenant, 1.—Appeal, 1. 

INDENTURE. 

See Settlement, 4, 0. 

INDICTMENT. 

See Bridge.—Perjury, 1.—Va¬ 
riance, 3. 

INFANT. 

Tutor’s* dative, appointed by a 
Scotch Court, as guardians of an * 
infant, executed for, and on his 
behalf, and in his name, a tack 
or agreement for a lease, w'hcrc- 
by a salmon fishery was demised 
for years to a tenant at a certain 
rent, covenanted tj be paid to 
the tutor’s dative, the infant, or 
to any other person or persons 
duly authorised to receive tlic 
same for behuof of the infant, 
his heirs or assigns:—Held, that 


the infant might maintain debt in 
his own name for arrears of rent, 
though ho was not an executing 
party to Uhe agreement, nor 
proved to be of full age at the 
time of action brought. Filz~ 
maurice v. Waugh, 4 G. 4. 

Page 273 

INFORMATION. 

See Libel, 1. 

INHABITANT. 

See Requests, Court of. 

INSANITY. 

See LiBi':L. 

' INSOLVENT. 

Sec Bankrupt, 2. — Case, 1.— 
Evidence, 4. 

1. The creditor of an insolvent 
debtor, who has petitione«i to be 
discharged under the Insolvent 
Act, obtains from his debtor, 
whilst in prison, a bill of ex¬ 
change for Ids debt, and indorses 
it to an innocent bolder, for va¬ 
luable consideration : — Held, 
that though this might be a frau¬ 
dulent preference of the creditor, 
the insolvent’s discharge was no 
bar to ai} action upbn the bill, 
by the innocent indorsee. Simp- 
s'on V. Pogsoti, 4 G. 4. 567 

, An insolvent debtor, who has 
been ariested, and given a bail- 
bond for a debt contracted bc- 
^re liis discharge, under 1 G. 4. 
c. 119, must plead to the action; 
the Court having no power to 
relievo him on motion, either by 
setting aside the proceedings or 
ordering common-bail to be (iled. 
If he is detained in custody, it 
is otherwise. Bone v. Smith, 
4 G. 4. COO 



JUilY PROCESS. 


LANDL. A TENANT. 849 


INSURANCE. 

See Hunoreco, 2. 

» 

l^Tiere a vessel was driven by tem¬ 
pestuous weather into a foreign 
port, and in order to defray the 
expences of repairing, (without 
which she could not proceed on 
her voyage), the captain was 
obliged to sell part of the cargo: 
Held, that the underwriters were 
not liable for a total loss by perils 
of the sea. Sarguy v. Hobson, 
4 G. 4. Page 192 

INTEREST. 

Interest is not recoverable in cove¬ 
nant upon a pplicy of insurance, 
payable six months after due 
proof of the death of A. although 
the money insured is not paid at 
llie time stipulated. Higgins v. 
Sargent, 4 G, 4. G13 

JUDGMENT. 

See Covenant, 1.—Practice, 1. 

Transportation: 

JURISDICTION. 

See Ecclesiastical Jurisdic¬ 
tion, 1.—Requests, Court 
OF, 1.—Taxes. 

,JURY.* 

See Court-Le^V. 

JURY PROCESS. 

1. After a tales panel on'aii indict¬ 
ment for libel, (appointed to be 
tried by a special jury) bad 
been quashed for unindifferency 
in the sheriif :—Held, that a 
venire facias javatores might be 
awarded to tbe coroners, though 
two of the special jurors sum¬ 
moned had attended on the for¬ 
mer occasion. Rex v. DoVry, 

4 G. 4. 311 

VOL. III. 


2. Upon the prayer and award of 
de circumstantibus, at 
nisi prius, it is not compulsory 
on the coroner or sheriif to select 
the talesmen from among the 
by-standers accidentally in court; 
they may be selected out of 
persons previously appointed by 
the coroner or sheriif to be in 
attendance, in the expectation 
that a tales would become ne¬ 
cessary. Rex v. Dolby, 4 G. 4. 

Page 311 

JUSTICE or THE PEACE. 

See Appeal, l.—O verseer*,'2.— 

• Prwonbrs. 

• KING, THE. 

See Libel. 

KING’S BENCH PRISON. 

Prisoners found gambling in the' 
King’s Bench Prison arc liable 
to be punished, in the discretion 
of the Court. In re Stephens, 
4 G. 4. 599 

LANDLORD AND TENANT. 

See Lease, 1,2,3.—Limitations, 
Statute of, 3. 

1. Where a lease for years ex¬ 
pired at Midsummer, and the 
tenant refused to give up posses¬ 
sion of the premises, insisting 
that he was>cntitlcd to notice to 
quit, and afterwards continued 
in possession until Christmas, and 
paid rent to Christmas, when he 
tendered the keys of tbe pre¬ 
mises to his landlord, which the 
latter refused, (o take ;—Held, 
that this was not a holding over, 
but conducive evidence in pre¬ 
sumption of law of a tenancy 
from year to year, wbich would 
entitle the landlord to maintain 
use and occupation for a quar- 
3 If 



mo 


LEASM. 


tlBEL 


ler’s rent, «luo at Lmhj-Dau. 
fiishnp V. Howard, 4 G. 4. 

Pofje 29;J 

2. Fn action on the 11 6Vo.2. c. 1!>. 
asTiiinst a tenant, tor franilnlentiy 
Tcnioviii!; his ^oods to avoid a 
distress lor rent, it is not neces¬ 
sary to shew an aelnal parlieipa- 
tiun in the ael, if the removal 
lakes place with Iiis pri'ity. 
Lister v. Brown, '1 6'. -1. ^ oUl 

LEASE. 

See Annuity, 3.—Landlord and 
Tknant, j.—Pleading, J.— 

W-AU. 

1. An instrument hot under seal, 

wliercby A. agrees to let, and /L 
agrees to take and rent fUTlain 
premises, to hold henceyorth for 
a term of thirty-four years, de¬ 
terminable by either party on 
giving twelve months notice, at 
the end of the first seven, four¬ 
teen, or twenty-eight years, at a 
certain yearly rent, clear of all 
taxes; and B. binds himself to 
keep the premises in tenantable 
repair during the term, with a 
further agreement on the part 
of A., to grant a lease on the 
like terms, with usual covenants, 
within three months, is not a 
lease, though it contain words 
of present contract. Colley v. 
Streeton, 4 O. 4. 522 

2. A tenant holding under a spe¬ 
cial agreement, (which is to bo 
the basis of a future lease,) con-* 
taining several obligations, one 
of which'is to keep the premises 
in tenantable repair, may be 
sued in assumpsit generally for 
not repairing, without setting out 
the special agrecilient, under a 
count “ that defendant became 
tenant of premises, and in con¬ 
sideration thereof undertook to re¬ 
pair;” and the special agreement 
may be given in evidence, to 


prove IliR fact of a tenancy, as 
the consideralion fi)rthe promise 
to repair, Colley v. Sfrreion, 
4 0.4. Paije. 522 

3. Lessee, bound by covenant lo 
repair, und«u'-lets part of the 
demised premises, with a like 
ol)ligation by his tenant to repair 
u ilhin three montiis after notic.e 
for that purpose. 'Fhe premises 
uiuler-let becoming out of repair, 
Ihe superior landlord gives no¬ 
tice to his immediate tenant to 
repair, at the peril of forfeiting 
bis lease. Under-tenant, after 
notice, neglects to repair within 
three months; wherenpon lessee, 
to pvohl a forfeiture of his whole 
estate, enters and puts the pre¬ 
mises in tenantable repair ;— 
Held, that liis under-tenant was 
liable to him for the whole ex¬ 
pence so incurred, ulthough the 
former had sold his interest in 
the premises to a purchaser, who 
had entirely rebuilt them, before 
action brought. Jd. il>> 

LESSOa A^D LESSEE. 

Sec Covenant, 2. 

LIBEL. 

On an information for falsely 
and maliciously publishing a libel 
concerning the King, by giving 
it out, that his Majesty was af- 
ilii'ted wth mental derangement, 
^and a verdict of guilty having 
passed against the defendants, it 
was resolved, 1st, That to assert 
falsely of his Majesty, or of any 
individual, that he labours under 
»^lie alniiction of mental derange¬ 
ment, is a criminal act, and a 
malicious intention may be in¬ 
ferred from the mere fact of pub¬ 
lication, unless evidence is. given 
by the defendant to rebut such 
inference; 2d, That such an as¬ 
sertion concerning the king, being 
in itself mischievous to the pub- 



• LIBEL. 

lie , IS an indictable oHence, with¬ 
out any allcgatiuii or direct proof 
of a malicious intention; 3d, 'Phat 
where the Jury desire*! to know 
“ whether, in order to convict a 
defendant for the publication of 
a libel, a malicions inlention must 
not have existed in liis mind,” 
they were correctly answered by 
the Judge, who told them, that 
a person who publishes that 
whicli is cahiinnious concerning 
the chaviicter of another, must 
be presumed to have intended to 
do that which the publication is 
necessarily and obviously calcu¬ 
lated to cfleet, unless he can 
show the contrary; and the onus 
of proving thc^contrUry lies upon 
himand 4lh, Tliat where the 
publisher of a libel stat&i, that 
the fact which lie conimnnicates 
is “ from authority," and it turns 
out that the fact is untrue, he is 
guilty of a faLse assertion in the 
criminal sense of the word. Itex 
V. JIaivcy, 4 G. 4. Payc 401 

LIMITATIONS, STATUTE OF. 

I. A. andl?. make a joint and se¬ 
veral promissory note, and after 
the lapse of six years, A. dies, 
leaving Ji. one of his executors, 
and B. subsequentlyjpays interest 
on the note, not in his execu¬ 
torial char'acter, but^personally 
as a maker of the note:—Held, 
in an action by tho executors of 
the payee of tho note against 
A.’s executors, alleging, first, a 
promise by the testator in his 
life-time; and second, a pronpic 
by the executor after his death, 
that the payment within six years 
of interest by 7i (who suHered 
judgment by default) was not 
suflicient to take the case out of 
the statute of Limitations, as. 
against the executors. Atkins v. 
Tredgold, 4 G. 4. 200 


IMITATIONS, STAT. OF. 

2. In assumpsit for seaman's w-age-, 
to which the stuluto of Limita¬ 
tions was pleaded, it war. proved 
that the defendant being applied 
to lor payment after Ukj lapse of 
six years, said, “ I will see my 
attorney, and tell him to do what 
is right.”— Seniblc, this was not 
a suflicient acknowledgment to 
take the ease out of the statute. 
Aliller v. Caldu cll, 4 G. 4. 

' Payc'lCn 

3. A landlord having tortiously re¬ 
ceived from several of his lenant.s 
various sums of money, one of 
the tenants after the lapse of six 
years applied to have the rtidhey 
rdfiindcd; to* this the landlord 

, replied, “that if thefe'was any. 
mistake, it should lie rectified 
Held, rtiat Iliis was such a recog¬ 
nition of liability as would take 
tlio case out of tho statute of 
Limitations as to another tenant, 
although the iutter had givcTi nu« 
authority to t!io former to make 
the application on her behalf. 
Clark v.IIouyliam, 4 G. 4. 322 

4. Where an administratrix had, 

after tho death of her intestate, 
made a similar payment as ahovo 
mentioned to tho landlord, out 
of assets in her hands:—Held, 
that allliough it might he a 
wrongful payment, yet she might 
sue a.s :idmiuistratrix to recover 
it back. LI. ib. 

5. Jf a* plaintiff relics upon fraud 

as an answer to a plea of tlio 
statute of ).imilatintis, it must 
be specially re-pleaded, and ean- 
1104. be taken advantage of under 
the common replication, that the 
defendant did promise within six 
years. Id. ib. 

(). Where thc4j\idenee of the pay¬ 
ments above uieiiliuned consisted 
of memoranda of accounts de¬ 
livered to tho tenant, in which 
tho items in question were set 
down, and to each of which was 
3 \l 2 
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written by the landlord the wor«l 
“ paid —Held, that such me¬ 
moranda were admissible, with¬ 
out a stamp, when coupled with 
entries in the steward’s books 
to the same uilect. (Hark v. 
lloiiyham, 4 6'. 4. PaycliH 

MANCHESTER AND SAI^ 
FORI). 

See Ratk, 1, 2. ‘ 

MANDAMUS. 

See Commissioners. — Over¬ 
seers, 1.—Frisoneks. 

MANOR. 

SeeC o u rt-Leet. 

marriage. 

S‘c Settlement, «. 

^MUTUAL CREDITS. 

See Ranker, 1. 

NON PROS. 

See Practice, 1. 

NORWICH. 

Ry 10 Aim. the city of Norwich, 
and hamlets and liberties of the 
same, were incorporated for the 
purpose of better employing and 
maintaining the poor thereof; 
and the guardians thereby ap¬ 
pointed were empowered from 
time to time to ascertain wdiat 
aggregate sums would be iieces- * 
sary for that purpose, and ascer¬ 
tain what* proportion each pa¬ 
rish, &c. should contribute, and 
then certify the same to the jus¬ 
tices, two of whom w'ero to issue 
their warrant requiring the pro¬ 
per oflicers of each parish, Ac. 
to rate and assess the amount on 
the respective inhabitants; and 
it was provided, that if any per¬ 
son, parish, &c, should find him- 


NOTICI- TO RUPAIR. 

self or themselves to he un¬ 
equally assessed, he, or they 
might appeal to the next sessions 
heid after such assessment mode 
and demanded. Where, under this 
Act, the governors certified that 
the hamlet of L, ought to pay a 
certain proportion of an assess¬ 
ment made on the whole city, 
and two justices issued their 
warrant requiring the collectors 
of the hamlet to assess that sum 
upon the inliabitants; and the 
liaiiilet being aggrieved by such 
assessment: — Held, that the 
churchwardens and overseers 
might appeal against both the cer¬ 
tificate and the Avarrant thereon, 
a.s being an asscr''nicnt made and 
demanded, within the meaning of 
the apjieal clause. Rex v. The. 
Mayor of Norwich, 4 G. 4. Pa. 42 

NOTICE OF APPEAL. 

A novice of appeal against the 
allowance of overseer’s accounts, 
that the dill'erent items thereof 
(enumerating them), would be 
objected to, without specifying 
the particular causes or grounds 
of appeal, pursuant to 41 G. 8. 
c. 23. s. 4. is insuflicient. Rex 
V. Alayall, 4 G, 4. 3U3 

NOTICE TO QUIT. 

See Lan^hIord and Tenant, 1. 

Ufon a written agreement to de¬ 
mise from the following “ Lady- 
day,** a notice to quit “ on the 
Glh A'pril” i» good upon parol 
pvidence, that by “ Lady-day* 
tllie parties meant ** old Lady- 
day.** Such evidence is admis¬ 
sible where ^le written agree¬ 
ment is not under seal. Doe v. 
Jlopkinson, 4 G. 4. 507 

NOTICE TO REPAIR. 

See Trespass, 2. 



OUTLAWRV. 

NUDUM PACTUM. 

See Agreement, 1. 

NUlSANCfe. 

See Trespass, 2.— Way. 

ovricE. 

See SETTLE.\fENT, U. 

OUTLAWRY. 

1. The writ of exigent npon an 
outlawry most be in llie hands 
of the sheriff at the time the de¬ 
fendant is demanded. 

Where the slieriif returned to 
a writ of exigent, and to a writ 
of alloeatur exigent, that he hud 
demanded tl» dcfi^ndant at the 
hustings, upon five several days, 
when out of four of the •five, the 
writs could not by possibility have 
been in his possession:—Held, 
that the returns were irregular. 
Sentble also, that the writ of 
proclamation upon an outlawry* 
is void, unless the requisites of 
a I iAh. c. 3. s. 1. arc complied 
with. 

An attorney making an affida¬ 
vit to support a motion to set 
aside an outlawry against a de¬ 
fendant, who has not a|)pcared, 
must shew that he is aiilhori/ed 
to act fur the defijipdant. Vubt 
V. 4 Cr. 4. Parje 

2. Where, in procced.vjg to out¬ 

lawry, one month hud not elapsed 
between thu third proclamation 
and the quinto cxactus, pursuant 
to statute 31 Eliz. c. 5. s. I, the 
('ourt reversed the outlawry as 
a nullity; but in pursuance* of 
the discrclion given by 6 Hen. 8. 
c. 4, -icversed it only on the 
condition of the defendant put¬ 
ting in special bail to the original 
action, supposing the want of 
due proclamation to be only an 
irregularity, Taylor v. Waters, 
4 (r. 4. olo 


PARTNERS. «.i3 

OVERSEER’S ACCOUNTS. 

See Notice of Appeal.— 
Poor. 

1. Where ex-ovorseers of the poor 
delivered to succeeding ovorsetirs 
a certificated baluucc-shi'ct of the 
gross sums received and disbursed 
during the year in which they 
were in olllce, without any other 
voucher or document :—Held, 
that this was not a sufficient com¬ 
pliance with 17 fr. 2. c. 38, and 
mandamus issued to the Justices 
to hear and determine a com¬ 
plaint for not properly account¬ 
ing, pursuant to the statute:* Jicx 
V. The Justices of Worcestershire, 

1 G. 4. - •Page 232 

2. Where a local act of parliament, 
passed for regulating the alfaii s 
of the parish^ of W. declared, 
affirmatively, that there shouhl 
be two overseers nominated and 

* appointed to Micceed tho.sS wln^ 
were in oflice, at the time ef 
pas.sitig the act;—Held, that the 
Justices miglit still appoint four 
ovcr.sccrs, under the authority 
of 43 EUz. c. 2. Ilex v. Pinnry, 
4 G, 4. 373 

PALACE COURT. 

Sre Variance, 3. 

PARINERS. 

, ‘See Uankulpt, 3, 5. 

Where a mcijchant employed a bro¬ 
ker to purchase gooils on specu¬ 
lation, and agreed verbally to al¬ 
low him a certain pArtion of the 
profits on the sale, as a remune¬ 
ration for his trouble:—Held, 
that the broker could not be con¬ 
sidered sudli a partner with the 
merchant, as to vest in him a 
property in goods so pnrcli:is<’<l, 
or in the proceeds tlicnmf, as 
against the assignr<’s ol Un*. lat¬ 
ter after he became bankrupt, al- 
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PLKA. 

though as to third persons he 
might have been liable as part- 
ner. 

A dormant partner is wilhin 
the intent and meaning of tlie 
statute 21 Jac. 1. c. liJ. s. 11. 
Smith V. l^afsOTi, 4 G. 4. Page 751 

PEERAGE. 

The Court will not, on motion, can¬ 
ed a bail-bond given by a person 
claiming to bo an Irish peer, un¬ 
less his peerage is clearly made 
out. Storeg v. Birmingham, 
4 G. 4. 4B8 

PENANCE. 

' See Ecclesiastical Jurisdic¬ 
tion, 2. 

PERJIjRY: 

See Transportation.—Vari- 
ANCK, 3. 

Scmblc, that the Court will, on mo¬ 
tion, quash an indictment fur 
perjury, for want of an addition 
to delcndant’s name, if the ex¬ 
ception be properly taken ; bnt 
iJiey refused to <piash such an in¬ 
dictment, where the <Iefendant 
produced no ullidiivit giving his 
proper addition. Bej; v. Thomas, 
4 G. 1. G21 

PLEA. 

See Insolvent, 2. — Sham- 
pleading.—^' rUESPASS, 2. 

A plea to afisumpsit on a promis¬ 
sory note, " that defendant did 
not undertake,” omitting the 
words, “ or promise, in manner 
and form, Ac.” with a conclusion 
to the country, i.s not so unintel¬ 
ligible a plea as to entitle the 
plaintiir to sign judgment, for 
want of a plea. Smith v. Jones, 
4 O’. 4. 621 


pleading: 

PLEADING. 

See Agreement. — Award, 3, 
4.—Bill: of Exchange, 3. - 
Case, 1. — Escrow'. — Evi¬ 
dence, 6.—Lease, 1, 2, 3. - Li¬ 
mitations, Statute of, 5.— 
Practice, 1,9. —Sham Plead¬ 
ing.— Slander. — Trespass, 
2.—^Variance, 3, 4. 

1. Plaintiir, by indenture, demised 
to J. W, defendant’s testator, 
certain premises, to hold from 
29lh September, 1820, for eleven 
years. J,W, covenanted, inter 
alia, that he would not, during 
the lease, sell or coincy away 
from the premises, any straw 
grown thcivou, <}pring the leased 
term, except wheat-straw and 
rye-straw; and that for every 
load of hay, wheat-straw, and 
rye-straw, which .should be sold 
or conveyed away from the pre¬ 
mises, during the leased term, ho 
would hying back a load of dung. 
PlaintiH’ covenanted, that J. IE. 
should have the use of the barns, 
Ac. fof the receiving of his crops 
grown upon the premises,during 
the last year before the end of 
llie term thereby granted, and 
for certain other purposes, until 
ist J/ay next after the expiration 
of the said term, without paying 
any rent tor the same. The 
fourth br(;rich allegou, that J. IE, 
during iJtu said leased term, to wit, 
&n 3UtA September, 1820, and oh 
divers other days between, that day 
and the 'ist May, 1821, did con¬ 
vey away from the premises large 
quantifies of hay, Ac. without 
bringing hack a load of dung for 
each load of hay, Ac. Plea to 
so much of tlial breach as re- 
specis the conveying away hay, 
Ac. during the said leased term, 
that J. IE. did bring back a load 
of dung for every load of hay, 
Ac. conveyed away; demuryey 
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PLIiADFNfi. 

to tlic residue of that brcncli, and 
joinder in demurrer. Plea to 
all the breaches, and^to so inuch 
of the fourth breach as respects 
the conveying away hay, i*tc. 
duriiif/ the said leased term re¬ 
spectively, a release of all causes 
of action, except ►such claim as 
plaintiff liad in respect of •/. W. 
not bringing back dung for the 
hay, &c. conveyed away after 
2!)th Srplcinbor, 1U‘20. Demur¬ 
rer and joinder:—Held, first, 
that the plea to part of the fourth 
breach covered the whole of that 
hroacli, and therefore the demur¬ 
rer to the residue was a nullity; 
and second, that as the leased 
term, by eonftnietion of law, con¬ 
tinued for certain purposes up to 
1st 71/u//, ItVil, and tin? release 
expressly excepted the acts done 
after 29th Seplember, ltl20, tlie 
plea of release did not answer all 
that it professed to answer, ami 
being bad in part, was bad al¬ 
together. Tiarl St. Germains v. 
yViHan, 4 G. 4. J*a(/e 441 

2. To a declaration, in assumpsit, 
by the assignees of a bankrupt, 
for 1000/. had and received, de¬ 
fendant pleaded, tliat on an ac¬ 
count stated luitwecii him and 
the bankrupt, before the haidi- 
ruptey, ho (defemianl) was found 
to he iiylehtod to bankrupt in 
the sum of 400/.; \l,ut bankrupt 
drew a hill of exchange upon, de¬ 
fendant for the said sum of 400/. 
payable to him or, his order, 
which defendant accepted, and 
returned to bankrupt, whereby 
defendant became an<l was^'and 
still is liable to pay said sum of 
400/. to bankrupt, or his order, 
or to his assij^iiecs, or their or¬ 
der ; replication that before the 
bankruptcy, the bill became due, 
and was pivseiited, and refused 
payment, by defendant, who 
0 . till-i-efuses to pay the saiiie to 


POOR REMOVAL. 8r,S 

the assignees:—Held, <ni gene¬ 
ral ilcmurrer, that the defendant's 
plea was no answer to the action. 
Thomas v. llealhorue, 1 G. 4. 

Pu^e (il7 

POLLCV OF INSURANCE. 

See Intcuiist. 

POOK. 

Sec NoinMfot. 

Q'/tcrc, wliellier ahlo-]) 0 (liod per¬ 
sons thrown out of their ordinary 
employment, and in cons(‘(]uouco 
thereof uiiahlo to maintain Iheiii- 
ttelvcs and families, arc entitled 
to parochial relielWi*^ moiw.tj as 
iiiij'ofeut poor, within tho mean¬ 
ing oS 45 Eliz. e. 2. s. 1. 

it is the iKumdcn duty of over¬ 
seers to endeavour to lind em¬ 
ployment either in or out of 
• their <»wn puri.'h, for ahle-ftodiej 
poor persons thrown out of their 
usual work : and it se,ems, that 
it ij only in tho event of such 
employment not being to ho 
found, that they arc authorized 
in giving pecuniary relief, tter. 
V. Collett, 4 a. 1. £42 

POOil RATE. 

See Vestkii:s. 

I . POOR REMOVAL. 

I • 

Scmhle. It is not essential to the 
validity of an order of re¬ 
moval, that the pauper should ho 
cxainiiK'd, hut if It is possilile 
tho Justices are hound to ex¬ 
amine him; and if they cor¬ 
ruptly omit ,to summon him, for 
that purpose, they are liable to 
an information, or to an action at 
the suit of the pauper, if he is 
removed illegally. Hex v. The 
Inliabifakls of Tucistovh, 4 G. 4. 

427 
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PRACTICE. 


PRACTICE. 

See Account.—Rail, 1, 2.—In¬ 
solvent, 2.—Outlawry, 1, 2. 
Peer age.—Perj u ry. 

1. A similiter must be delivered; 
if not, defendant is entitled to 
sign judgment of non pros. 
Jlollis V. Bttckmgham, 4 G, 4. 

JPa^cl 

2. On tho 0th Febmaryt plaintilT 
took out a rule to discontinue 
Ill's aetion upon payment of costs, 
to be taxed by the Master, and 
on the 7th an appointment was 
given by the Master; but the 
costs were not in fact taxed, and 

^.paid until ‘ the 11th March. On 
the 29th January preceding, de¬ 
fendant in that action, sued out 
a writ against the plamtiff for a 
malicious arrest, and tiled his 
bill on the Bth February^ and it 

, being objected that the latter 
action was brought before the 
first was legally discontinued:— 
Held in the negative; and that 
the discontinuance had (upon 
payment of tho costs) relation 
back to tho term when the rule 
to discontinue was pronounced. 
Brandt v. Peacocke, 4G.4. 2 

3. Ry the practice of this Court a 

plaintilT cannot declare de bene 
esse upon process returnable the 
fast return of the Term. Key v. 
Brown, 4 G. 4. 23 

4. After declaration, plea and is¬ 

sue, which was joined in Trinity, 
defendant, on the 6th November, 
gave a cognovit for the debt and 
costs, and on the 11th, surren¬ 
dered in discharge of his bail. 
In Hilary, plaintitT entered up 
final judgment :—HV]d, that in 
Easter, he might charge the de¬ 
fendant in execution, though the 
latter might have been previously 
supersedeable, Morlands. Wes¬ 
ton, 4 G. 4. 31 


5. Defendant being in custody 
within a local jurisdiction, plain- 
tiiT lodged a detainer against him, 
but discontinued the action from 
fear of a plea to the jurisdiction; 
and then arrested the defendant 
in this Court, without having 
paid his owp costs of the first 
suit;—Held, that the defendant 
was not entitled to be discharged 
on filing common bail, the se¬ 
cond suit not being vexatious. 
Paine v. Gawdery, 4 G. 4. Page 33 

6. Where a defendant was arrested 
in the Mayor’s Court of Here¬ 
ford, and by the practice of that 
Court a plaihtiiT is not bound to 
deliver a declaration without a 
rule to sheW cause for that pur¬ 
pose, and the defendant, with¬ 
out ct/nforming to the practice, 
superseded the action for want 
of a declaration, and was again 
arrested in London for the same 
cause of action, the Court dis¬ 
charged him on filing common 
bail. England v, Lewis, 4 G. 4. 

laa 

7. After a rule granted under 
I Geo. 4. c. 87. in a cause enti- 
lle»l Doe, ^c. v. Roe, to which tho 
tenant in possession appeared, 
judgment was entered up, and 
execution taken out against the 
tenant by name: —Held, no irre¬ 
gularity. Doe V. Brown, 4 G. 4. 

230 

8. Husband and wife being arrest¬ 
ee!, the latter is discharged out 
of custody, on filing common 
bail, and plaintilTdeclares against 
husband alone:—Meld, irregu- 
la:\ Cattarns v. Player, 4 tr. 4. 

247 

9. General demurrer to part of a 

declafation, and plea of the ge¬ 
neral issue to the rest, niu.st be 
delivered to plaintill'’s attorney, 
and not filed with the clerk of 
the papers; otherwise a nullity. 
Dyn^ock V. Stevens, 4 G, 4. 248 



rRINCIPAL AND AGEN’r. 


PRIVILEGE. 


10. A latitat is sued out against A., 
and served upon R., who files 
common bail, as being sued in 
the name of A., and a declaration 
is delivered to him, which is re¬ 
turned to plaintiir’s attorney.— 
An alias and a pluries are then 
severally sued.out against A., 
and he is served with the latter: 
Held, that the pluries was regu¬ 
larly sued out, though the origi¬ 
nal writ was served upon R., and 
a declaration delivered to the 
latter. Clarke v. Johmon, 4 G. 4. 

Page 2'>4 

11. A defendant having been charg¬ 

ed in execution upon a judgment, 
the plainlitf’s attorney filed the 
conimittituf piece with the clerk* 
of the dockets pursuant to the 
rule, Easter, 41 Geo. tf; but the 
latter having neglected to enter 
it on the judgment roll, within 
the time prescribed by the rule, 
the Court ordered the .prisoner 
to be discharged, though there 
was no default in the plaintiir's 
attorney. Purdoii v. Jirockbridffc, 
4 G. 4. 5JJ7 

PUlNCll^AL AND AGENT. 

The consignee and agent of a ves¬ 
sel, chartered for u specific voy¬ 
age, enters into an agreement 
with the captaiw, describing him¬ 
self ap,“ consignee and agent" of 
(he above brig aiicl »argo,“on be¬ 
half of Mr. M., merchant pf L." 
The agreement stating, that “ it 
is witnessed that the said parties 
agree" that the vessel shall go to 
another port, there discharge the 
remainder of her cargo, sfnd re¬ 
ceive a full and complete home¬ 
ward cargo, at the same freight 
as she would have gol had she 
proceeded on the voyage stipu¬ 
lated in the charter-party; and 
then signs the agreement in his 
own name, without describing 
himself as agent;—Held, that he 


C.>7 

made himself personally liablo • 
for the freight of the homeward 
voyage. Kennedy v. Govveia, 

4 G. 4. Page • 

prisoners. 

At common law prisoners commit¬ 
ted to gaol for trial, and having 
no means -of supporting theiu- 
seives in the mean time, arc not 
entitled to any maintenance at 
the public cxpencc. The 10 C. 2. 
c. 4. and 31 G. 3. c. 46. require 
the .Justices to provide a stock 
of materials for the emplpynicnt 
, of s\ich prisoners; and uie4 G. 4. 
c, 64. autfiovixes^lhc Justices to 
set .such prisoners to work,'* a ith 
tficj^r own consent,” in order to 
maintain themselves. Where a 
vi.sitirig Justice reported to ihu 
Sessions, as an abuse, that un- 
, tried prisoners had bci^i set to 
work on a machine, called *thc 
tread-mill, contrary to their own 
inclinations; and the Sessions 
thereupon ordered that such 
mode of employment should be 
applied to other prisoners, as 
well as those sentenced to hard 
labor, and that those committed 
for trial, wdio were able to work, 
and had the means of employ¬ 
ment ofiered them, by whicli they 
might earn their support, but 
wlio refused to work, should bo 
• allowed bread and water only:— 

Held, that mandamus would not 
lie to compel the Justices to order 
such prisoners any other food; 
and that in ordering even an 
allowance of broad and water, 
they had done more than they 
were by law bound to do. Hex 
V. The .Justices of the North Riding 
of Yorkshire, 4 G. 4. 510 

PRIVILEGE. 


Sec AMBASbADOK. 
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RATE. 


REQUESTS, COURT Ox. 


PROCEDENDO. 

See 'rRANSPOllTATlON. 

PROllimTION. 

See Admiralty, 1, 2. 

PROMISSORY NOTE. 

See Rankrupt,5.—Limitation s, 
Statute of, 1. 

A promissory note, wliercby the 
maker “ promised to pay IE. or 
hearer the .sum of 40/. value re¬ 
ceived, with iutcrest,” being in 
Jaw a note payable on demand, 
requires a live-shilling stamp, by 
55 Geo. 3. c. 1B1. Sched. part 1. 
Whitlod/i V. Uudcrvcood, 4 Cr. 4 

Page 350 

I T| 

RATE. 

See Churchwardens.’ 

** 

1, Ry the Manchester and Salford \ 
paving and lighting act, 32 G. 3. 
tbe tenants and occupiers of all 
messuages, houses, warehouses, 
shops, cellars, vaults, stables, 
eoaeh-lionses, brewhouses, 'and 
other buildings, gardens, garden 
ground, and other teucMenls, 
within the same towuis, arc liable 
to be rated for the purposes of 
the act. Under this act the Man- 
chesta- and Salford water-works 
Company arc not rateable as oe- 
cupicr.>« of a tenement, in respect 
of tlieir water pipes carried 
under ground, for supplying 
those towns with water. Hex v. 
The Mnnehesier and Salford 
Water Works, 4 G. 4. 20 

2. Ry the Ma%chester and Salford 
paving and lighting act, 32 G. 3, 
the tenants and occupiers of all 
messuages, houses, Ac. and other 
tenements, within thd sxme towns, 
are liable to be rated. The lord 
of the manor of Manchester be¬ 
ing owner of the market in that 
town, is not liable under this act 
to be rated in respect of bis oc¬ 


cupation thereof; and the tolls 
arising thorcfroni, as the occu¬ 
pier of a tenement, Rex v. Mosc- 
ly, 4 Cr. 4. ^ Page 385 

3. Where trustees under a local 
act of parliament were authoriz¬ 
ed to borrow by annuity, or at 
common interest, a sum not ex¬ 
ceeding 30,000/. for the purpose 
of building a chapel, and for 
other purposes in the act men¬ 
tioned, and the inouios so bor¬ 
rowed, and the interest thereof, 
were to he made payable out of 
the burial fees, and out of the 
rates and assessments to be made 
in pursuance df the act, and the 
trustees in fact borrowed a sum 

• of 32,030/., and mVide a rate to 
pay the interest of that sum:— 
Held, demurrer, in an action 
of replevin by an inhabitant upon 
whom an aliquot proportion of 
the rate was levied, that the 
trustees had exceeded their 
power, and that the rate was bad 
in toto, although the defect did 
not appear on the face of it. 
Richter v. Hughes, 4 G. 4. 788 

RECOVERY. 

I The excmplincaiioii of a recovery 
suflered in bar of an inlail, can¬ 
not be impeached by the reco¬ 
very-deed itself, allhuugb it is 
suggested, that there liavc been 
alterations and erasures made 
in vhc latter not noticed in tlic 
former. Doc v. Pickering, 4 G. 4. 

' 487 

REPLEVIN. 

See I?CiDENCE, 2 .—Variance, 2. 

REQUESTS, COURT OF. 

1. Assumpsit for use and occupa¬ 
tion is a cause of action within 
the jurisdiction of the //«//* Court 
of Requests; and a defendant 
occupying a warehouse in that 



SESSIONS. 


SETTLEMENT. 


city, though he does not per¬ 
sonally reside, is entitled to be 
sued within the local jurisdiction 
for a debt under AOl. arising out 
of the limits thereof. Axon v. 
DallimorCf 4 G. 4. Page 51 

2. It seems that tlie prothonotary 
of the Court of Requests, White¬ 
chapel, is not* authorized in re¬ 
ceiving of a plaintiff suitor at 
one payment all the fees neces¬ 
sary to bring his cause to issue 
before the suit is at issue, in re 
Farmer, 4 Cr, 4. C02 

REVENUE LAWS. 

iSt'c Ev id'ence, 3. 

*rui!es. 

Sec PltACTlCE,, 11. 

• SALE. 

See Variance, 5. —Vendor and ^ 
Vendee. , 

SCIRE FACIAS. 

See Warrant of Autorney. 

SESSIONS. 

•SecA ppeal, 1,2, 3.—Highway, 

1.—Prison ers. 

% 

SETTLEMENT. 

1. An fiitestate dies seised of a 
leasehold cottage,* leaving his ^ 
wife and three daughtct^, him 
surviving, 'flic wife obtains let¬ 
ters of aJininistraAoi), but makes 
no distribution of her husband’s 
effects. The husl)and of^^ne of 
the daughters is, with permis¬ 
sion of the administratrix, lot 
into possos;:iun of the cottage, 
and he, and his wifereSide therein 
for some years until they become 
chargeable to the patish, with¬ 
out paying any rent, wliich dur- 
jog that time was paid by the 


U53 

administratrix :—Held, that the 
pauper had not such an estate in 
the premises, that a court of 
equity would have decreed a con¬ 
veyance, and clothed him with a’ 
legal title, so as to confer a set¬ 
tlement by an irrcmoveablc re¬ 
sidence of forty days. Rex v. 
The Inhabitauts of BerksxceV, 
4 G. 4. Page J) 

2. A pauper was hired as ground 
keeper, and his master agreed to 
give him 20/. a-year vvages, a 
cottage to live in, and the joist 
and whole profits of one cow', 
for'his own scrvicos; and tin*. 
sum of 23/. and the, joist, and 

' whole pr/ilits of another cow, in 
eonsideratiun o» his lodging and 
maintaining in the cottage two of 
liij uifistcr’s labourers. The con¬ 
tract being entire, and the annual 
value of tlie lands on which the 
two cows were depastured, being 
more Ilian 10/.;—Held, ih^t he 
gained a settlement by renting 
a tenement, within the meaning 
fif the statute. Jiex v. The In- 
habilmi s of Cherry Willingham, 
4 a. 4. 13 

3. The lord of a manor gave G, a 
licence in writing to build a house 
tfii the waste, which he built 
accordingly, .and sold it to li. 
who again sold it to T. for 30/. 
T. occupied the house for live 
years, and paid aunualiy one 
•shilling to tlie lord; and then 
resold it for 31/.:—Held that 
T. did* not purchase such an es¬ 
tate, or interest either legal or 

. c(|uitahle, as to, gain him a set¬ 
tlement by virtue of 9 G'. 1. c. 7. 
s. 5. Ilex V. The Inhabitants of 
Jfagworthingham, 4 G. 4. Iti 

4. Wiicr<vlhc ow'ner of a colliery, 
by indenture hired ccriain work¬ 
men to be employed in the col¬ 
liery for one whole year, at the 
wages of Is. lOd. for:igoo<l day’s 
worji not exceeding fourteen 
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hours, and 2</. a day additional 
when that time was exceeded; 
and they were to forfeit 10s. Gd. 
for every act of disobedience, 
and 2s. (id. a day for lying idle (to 
be deducted out of their wages) 
with a proviso that the jurisdic¬ 
tion of the justices should not be 
ousted in case of disputes; and 
a covenant that if at Christmas 
the master should have occasion 
In' repair the machinery belung- 
ing to the colliery he might stop 
the works at the farthest, fur 
a week, without paying any 
wages to the workmen 'unless 
otherwise employed:—Held,that 
this was a conditional and not 
an exceptive contract; and that 
a workman who had served -un¬ 
der it for one whole year thereby 
gained a settlement. Rex v. 
Byker, 4 G. 4. Page 330 

6. The owner of a colliery by agree- 
pjpnt hired his workmen for a i 
whole year, but they were not to 
be required to work during ten 
days in the Christmas holidays; 
during the working days they 
were to receive 2*. Gd. per day 
wages; and if they neglected to 
work on any one day, they were 
each to forfeit a penalty of Is.; 
they were not rcjjuired to work 
the whole day, but to do such 
quantity of work as was equal 
to a full day’s work: and as soon 
as that was accomplished, they , 
were to be at liberty to go where 
they pleased; and though there 
was a reservation of the juris¬ 
diction of tlip Justices in case 
of any disputes: — Held, that 
this was an exceptive contract, 
and that a workman who had 
served under it foi »#ne whole 
year did not thereby gain a set¬ 
tlement. Rex V. Gatesheady 4 G.4, 

333 

(>, Where a parish apprentice was 
bound by two jflslices, and the 


order was referred to iu tlie in¬ 
dentures, but not by the dale 
thereof:—Held, that the inden¬ 
tures were r/oid by 50 Gen. 3. 
c. 13!). ss. 1 & 5. and conferred 
no settlement by service under 
them. Rex v. Bawhuryh, 4 G. 4. 

' Page 338 

7. The 35 G. 3. c. 101. s. 4. docs 
not prevent a person from ac¬ 
quiring a settlement by paying 
public parochial taxes in respect 
of a tenement above the yearly 
value of lOf.; although there is 
no residence for a whole year, 
as required by 59 Geo. 3. c. 50. 
Rex V. St. Ptthcras, 4 G. 4. 343 

0. Where a married woman upon 
the death of lur husband assum¬ 
ed her maiden name, and after 
the laps-') of several years was 
married by banns to a second 
husband in that name, with the 
description of “ widow:”—Held, 
that iu the absence of fraud, such 
.uarriage was legal, and that her 
settlement followed that of tho 
second husband. Rex\.St,Paith's 
Newton, 4 G. 4. 348 

9. IVherc the Court-Icet of the 
manor of ji. appointed a person 
to be street driver of the borough 
of R.y a district within the manor 
extending into seven parishes, in 
one of which he afterwards be¬ 
came chargeable, as a pauper, and 
it appearing, llrst, that it was not 
an annual ollicc; second, that ho 
took no oath of oiFico; and third, 

' that he had not served under the 
appoinlmciit, for one wdiolc year: 
llcld, that he had not such a 
puWic annual oflice, or charge 
as would gain him a settlement, 
under 3 W. ^ M. c. 11. s. 30. 
Rex y. Yaldiiig, 4-G.4. 352 

10. Where a pauper was hired for 
a year, as shepherd, and was to 
have a house and garden rent- 
free, 7s. a week, and the going 
of thirty sheep, with his master's 
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flock, as wages, llie feed of tlie 
sheep alone being worth 1«/. a- 
year, and he lived for two years 
with his master uildcr the agree¬ 
ment :—Held first, that as it did 
not appear to have been part of 
the bargain, that the sheep were 
to he fed with tjroicing produce; 
and second, tliat as the pauper 
by residing in liis master’s cot¬ 
tage as a servant did not ** come 
to settle,” ho did not acquire a 
settlement by renting a tenement, 
within the meaning of 13 A 14 
Car, 2. c. 12, Rex v. Bardwell, 

4 G. 4. Parje 309 

11. A labourer inliusbandry hired 
Jiimself from Michaelmas to Mi¬ 
chaelmas ett weekly wages, and« 
l)y the terms of the contract, he 
was to have a montl/in harvest 
to lihnsolf; and if he and his 
master could not agree for the 
harvest month, he was to har¬ 
vest where he pleased.. At the • 
e.ommeiicement of the harvest, 
lie agreed with his master to 
work on the terms tl’icii ofiered, 
and continued in the service dur¬ 
ing the whole year :—Held, that 
this was an oKceptive, and nut 

a conditional hiring, and there¬ 
fore no settlement was gained by 
service, under it.^ Rex v. Al- 
ihornc, 4 C. 4. ^ 375 

12. IVhcjc the owner of a mansion 
liousc, and gardfin!:^ agreed with 
the pauper to take care of the * 
garden, and fur his so doing, 
he was to take th/: issues, and 
profits of part thereof, and to 
live in a cottage contiguous 
thereto, belonging to his ifiastcr, 
and he was to continue in the 
premises for a year, unless some 
other persoli before .that time 
should occupy the mansion, in 
which case, the gardens were to 
be delivered up ; and the pauper 
continued in the occupation of 
the garden on these terms for 


more than a year, the produce • 
being wortfi to him 70/. per an¬ 
num ;—Held, that the pauper 
being only a servant, and the. 
residence, not being his own, he 
did not coinc to settle within the 
meaning of 13 & 14 Car. 2. 
c. 12. Rex V. Shipdham, 4 G, 4. 

Pa(/c 3t}4 

13. Vendor contracted in writing 
wjlh vendee for the sale of a 
messuage, with immediate,pos¬ 
session, at the price of 310/. to 
he paid in two instalments, the 
firs^ on tlic 30th November^ and 
the second on 24th tfuue, folluw- 

, ing, when the vendflr was to 
make out* a good title, and exe¬ 
cute a conveyance. * lint in*ease 
o*f nourpayment of the money on 
thal day, the agreement to* be 
void. * Vemlee having paid the 
first instalment, was let into, and 
remained in possession/or more 
than a year and a half irftei- 
wards, but never paid the last 
instalment, nor had any convey- 
akeo executed. An action w: s 
brought by vendor for the n - 
inaiiuler of the purchase money, 
but discontinued upon vendee 
giving up the contract, and re¬ 
ceiving oack part of the first 
instalment:—Held, first, that by 
this contract the vendee did not 
gain a settlement under 9 Geo. I. 
c. 7. s. 5. by the purchase of an 
equitable estate ; and secondh , 
that Imhad not such a posses¬ 
sory right dufing the interval 
from the 30th November to 2 Uli 
Jmie, as to gain Ifini a settle,nrent, 
by renting a tenement of 10/. va- 
Ine, under 13 & 14 Car. 2. c. 12. 
Rex V. GefidingloUf 4 G. 4. 403 

SHAM PLEADING. 

It seems the Court will not rail on 
a defendant to verify on iitli(Ia\it 
a plea sworn by the plaintiil* to 
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STAMP. 


STATUTES. 


be false; nor require tins ilc- 
fondant’s attorney to disclose tbc 
authority by which he pleads a 
sham plea. Merrhigton v. Beck¬ 
ett, 4 G. 4. 231 

SHEEIPF. 

Sec Jury Process, 1. — Vari¬ 
ance, 4. 

SLANDER. 

See Variance, 4. 

In an action for slander, after 
several counts setting out the 
words., the ftth count charged 
“ that the defendant |iad wrong¬ 
fully, and j^vithout any reason¬ 
able or probable cause impoited 
the crime of felony on the piain- 
ti'ff\ On a motion in arrest of 
judgment:—IJeld, inat such a 
count is good, after verdict. 
Blizard v. Kelly, 4 6. 4. 519 

SLAVERY. 

See Case, 2. " 


an assignment by indenture of ft 
judgment debt, does not require 
an ad valorem stamp, but must 
have the common deed stamp. 
Warren v. Howe, 4 G. 4. 

Page 494 

2. Consignor of goods sends to 
consignee the following order:— 
“ I’lcase to pay to N. on account 
of O. ^ Co. the proceeds of a 
shipment of twelve bales of 
goods, value about 2000/.” which 
consignee, by letter sent in re¬ 
turn, agrees to do:—Held, that 
neither of the two instruments 
required such a stamp, as the 
stamp acts impooe on bills, drafts, 
or orders for the payment of 
uibney. Jones i. Simpson, 4 G. 4. 

545 

O 

STATUTES—CITED OR COM¬ 
MENTED UPON. 

Henry 8. 

(». c. 4. Outlawry’ 575 

32. c. 34. Grantor and Grantee 

115 


SMIIOGLING. 

Sec Conviction, I, 2, 3.— Ha¬ 
beas Corpus, 1. 

Queerc, whether smuggling Ban¬ 
dana handkerchiefs is an offence 
within the meaning of 45 Geo. 3. 
0 . 12. and 3 Geo. 4. c. 110. sub¬ 
jecting the party to be sent to 
serve in the navy. R(‘x v. Ro¬ 
gers, 4 G. 4. 607 

STAMP. 

See Bill of Exchange, 1. — 
Evidence, 3.— Limitations, 
Statute of, C.—Pp.qMissoRV 
Note. 


Elizabeth. 


31. c. 3. 
43. c. 2. 


1. c. 15. 
21. c. 19. 


Outlawry. 

Poor. 

o 

James 1. 

I 

Bankrupt. 

B^nik'rupt. 

Charles 2. 


37B 

662 
636. 753 


13 & 14. c. 12. Poor. 
19. c. 4* Prisoner. 


369. 384 
403 
510 


William and Maiy. 

3. c. 11. . Settlemelit. 352 


1. A judgment debt is not ** pro¬ 
perty” within the meaning of 
.55 Geo. 3. c. 184. Sched. part 1. 
tit. Conveyance; and therefore, 


William 3. 

8 A: 9. c. 11. Bond. 278 

9 & 10, c. 27. Hawker. 360 



«ii;pi:PtSEnKA.s. 

Anne. 

4 & 5. c. 15. Bond. Page 278 
(jicorge f. 

0. c. 7. SotlUiinent. 408 

<*. 22. TiundrtMl. 480 

II. c. ao, •Smuggling. 572 

George 2. 


11. c. 19. Landlord and 'f'nnnnt. 
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George 8. 



12. 

c. 

4(5. 

Hawker. 


377 

18. 

c. 

78. 

Highway. 


30 

17. 

c. 

88. 

Overseers. 


299 

21. 

e. 

47. 

Smuggling. 


209 

29. 

e. 

2(i. 

i lawke;*. 


304 

81. 

c. 

40. 

lAisoner. 


510* 

41. 

e. 

28. 

Overseers. 


388 

48. 

c. 

!)9. 

'faxes. * 


84 

45. 

c. 

12. 

Smuggling. 


007 

— 

c. 

121. 

Smuggling. 


401 

48. 

e. 

149. 

i'onveyauee. 


180 

49. 

c. 

121. 

Bankrupt. 

• 

209 

.50. 

e. 

41. 

Hawker. 

300. 

377 

.53. 

c. 

127. 

Ecclesiastical .Tn- 



ri 

isdietiuu. « 

11. 

570 

— 

c. 

111. 

Annuity. 

18.5. 

203. 






485 

55. 

c. 

08. 

Highway. 


38 

— 

e. 

184. 

Stamp. 108. 

. srtO, 

. 491 

r,<i. 

e. 

189. 

Appnndj^-c. 


3:3i( 

57. 

e. 

19. 

Hundred. 


90 

5ib 

e. 

09. 

VeslAes, 


549 

59. 

e, 

. f><i. 

Settlement. 


343 




% 

George 4. 

1 


1. 

c 

. 87. 

Ejectment. 


230 

, _ — 

c 

. 119. 

Insul vent* Debtor 





509 

. 000 

3. 

, c 

. no. 

Smuggling. 


, 007 

4. 

, e 

. 04. 

Prisoner. 


510 


STAY OF PUOCEFDlNfJS. 
See Costs, 1. 

SUPEKSKDEAS. 

Sec I’r.ACTICK. 


IRNANCY. fina 
TALKS. 

See .JriiY PuocKss. 


TAXES. 

See Srttlkmknt, 7. 

Tlio collficloi* of tin? ])(M’.';onal as¬ 
sessed taxes may, l>y 48 Geo. 8. 
c. 99. s. 88. distrain “ the per- 
soh or persons so cliargod, by his 
or tficir goods and clialtels.’^aiul 
all such other goods ojid oliaftels 
as they are h_y that statute an- 
thoiized to distrain;” and by 
s. 88. the remedies give^n iby the 
bankrupt Jaws, &’C. are extend¬ 
ed to the collcetr.i-, for enforcing 
the payment of the same taxes. 
^Vl.ore* the Duke of M. was by 
tlic trusts of his father’s will, al- 
lowed’to use the furniture in tin*, 
mansion of Ji. during his natural 
life, and wa^ prohibited from.r<!- 
inoving it thence, without the 
consent of the triKstees: —Hehl, 
1i)»it such furniture could not he 
distrained for the Duke's per¬ 
sonal taxes returned as payable 
at the mansion of ii., ami lliat it 
did not fall witliin the descrip¬ 
tion of such “other goods and 
chattels,” as might be ilistraineil 
by force of s. 38:—IJtdd also, 
that tlic jurisdiction of this 
Court to try tlic legality of a 
distress upon the goods of A. for 
an assessment upon B., was not 
taken alvay by s. 8. wbicli en¬ 
acts, that “ if any r[uestion or 
, dilFercncc shall arjsc upon tak-jiig 
. siicli «listres!*» the same slia!n)e 
determined and ended by two or 
more of sncli commissioners.” 
Jutrl of, ShnJ'tshurg v. linsst I/, 
4 G. 4. Pof/t: 8 I 

TENANCY. 

Sec EviDIiNCK. 



804 TRANSPORTATION. 


TRESPASS.. 


TENEMENT. 

ft 

See Rate.—Settlement. 
TITHES. 

See Covenant. 

Seed tares are a great or rector's 
tithe, and pass to the impropria¬ 
tor, under a grant of “ deciinas 
garbarum et granornm,” when 
coupled with evidence of percep¬ 
tion. Dawes V. Benn, 4 Cr. 4. 

Page 122 

TITLE. 

See Case. 

* 

TOLLS. - 

«« \\ 

See Rate.—Turnpike, ' 

tt 

TRANSPORTATION. 

Where a prisoner was convicted of 
perjurj- in an inferior jurisdic- 
tibn, and the sentence of trans- ‘ 
portation was entered on the re¬ 
cord, as follows ; “ Wherefore 
all and singular the said premises 
being seen by the said justices 
here, and fully understood, it is 
therefore ordered that he the 
said L. K, be transported to the 
coast of Ncto South WaleSj or 
some one or other of the islands 
adjacent, for and during the 
term of seven years, Ac.” Held, 
on error brought, that this was 
no judgment at all, and this 
Court awarded a proosdendo to 
the Court below, commanding 
ing them to pronounce the pro¬ 
per judgment; biit in the mean 
time allowed the prisoner to be 
bailed. Rex v. Kenworthy, 4G. 4. 

. ^ 173 

TRESPASS. 

1. A. being seised of the manor of 
F, and of the demesne lands 


thereof, and of all coal mines 
therein, in fee, grants to B. part 
of the lands in fee, excepting and 
reservit^ to {limself, his Aeirs and 
assigns, all tithes of corn arising 
therefrom, and also excepting and 
always reserving out of the said 
grant to himself and his heirs, all 
the coals in the lands so granted, 
fogether with free liberty for him¬ 
self, his heus, and his and their 
tAsigns and servants, from time to 
time and at all times thereafter 
during the time that be and his 
heirs should continue owners of 
the demesne lands of F. to sink 
and dig pits,u or otherwise to 
sough and get coals in the said 
lands, and to fell aiy^l carry away 
the same with carts and car¬ 
riages, ^r otherwise to dispose 
of the same coals, at his and 
their will and pleasure, he and 
his heirs from time to time gi«'*ng 
and paying to the grantee, his 
heirs and assigns, such satisfac¬ 
tion for damage as the grantee 
and his heirs should sustain by 
reason of getting and carrying 
away the said coals in the said 
lands, as two gentlemen, neigh¬ 
bours, indifferently chosen by the 
grantor and grantee, their heirs 
and assigw, should from time to 
time award. An heir of tlio gran¬ 
tor, by descent, having aliened 
the manor and demesne lands of 
F. and thb coals therein, in fee, 
to €., the latter entered the lands 
*granted to B., and dug pits and 
carried aVay coals therefrom, 
and trespass being brought against 
hiia«and his servant:—Held, on 
demurrer, 1, That under the ge¬ 
neral exception and reservation 
contained in the .grant to R., the 
coals remained in A. and his heirs, 
and would pass to his or their 
assigns under the word heirs 
and 2d, that the special liberty 



• trespass. 

a» to tlio manner of taking the 
coals, was not restrictive, but in 
furtherance of the previous ex¬ 
ception of the coaH out of the 
grant, and would enure for the 
benefit of C. as owner by pur¬ 
chase, of the manor and demesne 
lands of i*’, Liml Cardigan v, 
Armitage, 4 G. 4. Page 414| 
2. To trespass for breaking amf 
entering the plaintiff’s clo^, 
called the manor, defendants 
pleaded, first, not guilty, and, 
second, that from time imme¬ 
morial there hath been and still 
is a public port pjytly within the 
said manor, and also in a river 
which has been ^ public and 
common navTgablc river from 
time immemorial, and t^at there 
is in that part of the port which 
is within the manor, a certain 
ancient work or erection be¬ 
longing to the said port, neces¬ 
sary for the prcservation«of the. 
same, for the safety and conveni¬ 
ence of the ships resorting there¬ 
to ; that this work bcing<lamagcd 
and in decay at the said times 
when, iVc. it became* necessary 
(hat the said work should be re¬ 
paired, but that plaintiff did not 
nor would repair ih6%samc, hut 
wholly neglected so to do; 
wherefore dcfcnttanls entered 
and reparired. Replication, de 
injuria su&. A verdict having 
been found for the plaintiff onilte 
general issue, and for the de¬ 
fendant on the specml plea:— 
Hold, that the plaintiff was en¬ 
titled to judgment, notwithst^l- 
ing the linding on that plea, in¬ 
asmuch as it did not state that 
immediate, repairs were neces¬ 
sary, or that any one botind to 
do so, had neglected to repair 
after notice, or that a reasonable 
time for repairing had elapsed, 
VOL. HI. 


TURNPIKE. «05 

or that defendants had occasion 
to use the port. Earl Lonsdale 
V. NcLson, 4 G. 4. Page 56(5 

TROVER.. 

See Banker, i.—^V endor and 
Vendee. 

Goods bonft fide sold to, and paid 
for^hy, a customer, in the in¬ 
terval between a secret ack'of 
bankruptcy by the trader, and 
the suing out of a commission, 
are iiyt vcco’vcrable in (rover by 
the assignees, under 1 J^c. I. 

15. ss. i;5 and 11 . *Cash v. 
Young, 4 0. 4. (152 

* , -TRUSTEE. 

See Eccuesimtical .Iuihsdk*' 
TioN, 1 .—Rate, ;i. 

« TURNPIKE. 

Where a turnpike act imposed a 
seal# of tolls upon horses only, 
drawing or not <1 rawing carri¬ 
ages, respectively, as tlie case 
might be, and by a clause of cx- 
crupdon it was |)rovidc»l, “ that 
no person should bo lialdo to pay 
toll more than once for passing 
and repassing (lie gates on tlie 
same trust at any time in any 
one day, with the same horses and 
carriages, through the same toll 
gate, but that every person hav¬ 
ing paid toll once, should after¬ 
wards pass and repass with the 
same horses and q/irringes t()JJ, 
f(cc, during the .vamo day, throu git 
the same gate where such toll 
was paid;” and a stage coach 
drawn by •four horses, having 
passed through a gate on the 
trust, and paid the toll in (he 
morning, and in the evening of 
the same day, the same horses, 

3 i 
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tirowing a different eoaeh of tlie 
same name, belonging to the 
.vanie proprietors, driven by the 
same coachinan, but carrying dif¬ 
ferent passengers and parcels for 
hire, attempted to repass the 
gate, and a secoiul toll being de- 
iiiauded and refused, the colleo- 
tor seized one of the horses until 
it was paid;—Held, in trespass 
for seizing and detainiit|g the 

^ Iftirso, that the action could not 
be si:)>^'ained, the carriage and 
liurses not being exempted from 
a second toll. Louring ». Stone, 
4 6'. 4 Page 7!>7 

^ VARlAvVCE. 

See. Carrikh. 

1. Where a declaration in covenant 
against A., the assignee of a lease 
for years [granting licence to li. 
jto (ionlinue a certain channe! 
through the bank of a navigalile 
river, upon certain conditions], 
imported that the grantorv had 
absolute possession of the chan¬ 
nel, and full power to grant the 
use of it to B., and it appeared 
from the indenture itstdi', that 
they were described merely us 
the persons “ who have the 
greatest proportion or share in 
the profits of the said river, and 
that they by virtue of all or any 
powers and authorities vesting in, 
or enabling them, granted the 
licence to U., his executors, ad¬ 
ministrators, and assigns— 

^ field, first that this was a vrri- 
ance; and, second, that ^he 
grantors had no authority to grant 
such an licreditameiit, within the 
meaning of 32 //ea. ». c. 34, as 
would bind the assignee of the 
grantee, i^rl Portmore. v. Bunn, 
4 G. 4. I4r> 

2. In ease for not taking sudicient 
pledges ill a replevin bond, the 


VENDOR AND VENDEE. 

declaration set out the record, 
and averred under a videlicet, 
that the plaint in the County 
Court was levied before A., B., 
and D., as suitors, and it ap¬ 
pearing from the record itselt, 
that it was levied before U., 

G., and II. 1 leld, no variance. 
r Draper v. Garralt, 4 G. 4. 

^ Page ^'20 

sf Tndictment for perjury assigned 
on evidence given in the Palace 
Court, described the Court as 
“ the Court of the King’s Palace 
AT IKeA7«it/t.v/«*i-,”and it appearing 
from the record of the trial be¬ 
low, that it was called “ the Court 
"of the King’e l*alace of West min¬ 
uter — I leld, nn\ariance. 'I’he 
same indictment averred, that, 
the cause in which the alleged 
perjury vvas commilteiK “ came 
on to he tried, and was then and 
there duly tried by a Jury of the 
» eoMary;'’and tlie record of the 
trial "slated, that the .Fury came 
of the iieighhonrhood of IVest- 
miiisler: — 1 leld, that as the cause 
was in fact so tried, and no 
county being mentioned in tlio 
record, it was no objection. Ilex 
V. Israel, 4 G. 4. 234 

4. l.)eclarai!on against the sherilF 
for a false return, alleged, that 
from the dafy of the delivery of 
the writ, ui'til and at, and after 
the retuin thereof, he was sherifi'. 
The writ was returnable on the 
^ J2th, and the defendant’s shriev¬ 
alty expired on the 7 th/•’ebmary; 
Held, no variance. Jervis v. 
Hiduey, 4 G. 4. 483 


VENDOR AJ^D VENDEE. 

See SlJTTLKMENT. 

Where a mansion-hoiiso was sold 
at public auction, withont any 



VOTE. 

Rlipulation on the part of the 
vendor that tlie fixtures were to 
be taken and paid for separately, 
and the vendee, who had paid 
the purchase-money,entered into 
possession under a conveyance : 
Held, that the fixtures passed to 
the vendee, and^ were not the 
subject of trover:—Held also, 
that a demand of, and refusal tit 
deliver, Jixtvres, would not cnM- 
tie the vendor to such articles 
left in possession of the vendee, 
as appeared to be moveable goods 
and cliattels. Colrgravc v. Dias 
Sariios, 4 Cf. 4. Ptiffe 255 


VEoTlllES. 

By the Vestry Act, 58 Geo. 3. c.CO. 
8. 3, persons rated to the poor 
in respect of any annual rent, 
profit, or value, not amounting 
to 50/., shall be entitled to ono 
vole and no more at vestry meet¬ 
ings, and to an additional vote in 
respect of every additional 25/. 
to which they shall be rated, not 
exceeding six votes i j the whole. 
Where, however, in the parish 
of 67. 31. the poor rales had, ac¬ 
cording to ancient cnslom, been 
always assessed without regard 
to tlie annual vu!ue of property 
in the parish, but according to 
the supposed ability cf the per¬ 
son assessed :—Held, that ner- 
sons so rated were not within the 
benefit of tiio 3d section of the 
Vestry Act, as to the plurality 
of votes, although assessed in 
respect of property exceeding 
50/. in amonnt. 3iiyhtmjuh v. 
AlarskaUf 4 G. 4. 513 


VOTE. 

^Ve Vkstkiks. 
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WARRANT OF ATTORNEY. 

See Annuity. 

If the parties to a warrant of at¬ 
torney agree that execution shall 
issue upon the judgliient after a 
year and a iky without reviving 
the judgment by scLfa. there is 
nothing illegal in such a bar¬ 
gain, and execution may he taken 
out notwithstanding the statutu 
IFcs/w. 2. # • 

Copyhold lands can»»»'*, Jio ex¬ 
tended und?r an olcgit, but, if 
the inquisition comprehends both 
freehold and copyhold it» may 
be good as to the former, and 
bad as to the latter. 

Where, under ono elegit, a 
nioicly of dcfi'iulant’s lands were 
taken to satisfy a judgment; and 
under a second elegit, the ujhoU 
of the remainder of his lands 
were taken instead of a moiety 
of the moiety;—Held, that tlio 
second elegit was a mere nul¬ 
lity and there was no occasion 
to apply to the Court to set it 
aside. 3foriris v. Jones, 4 G. 4. 

Puyedoa 

WAY. 

Lease of a parcel of building 
ground described the premises 
as abutting on an intended w.oy 
of thirty feet wide,” which w'as 
not then set cut. Lessee under¬ 
lets the premises, and describes 
them as abutting on an intend¬ 
ed way,” without mentioning tke 
width. The soil of the intended 
way, together with the adjacent 
. land on the other side, is after¬ 
wards sold liy the owner to an¬ 
other person, who narrows tho 
intended way to the extent of 
three feet, by building a wall 
thereon:—Held, that the tenant 
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of a house built by the under- 
lessee was «»»*’tled only to a way 
oi necessity and convenience, 
and such being left him, he could 
not maintain case for the alleged 


WITNESS. ’ 

encroachment. Hardmff v. Wil¬ 
son, 4 G. 4. ^ Page 287 

V/ITNESS. 

See Evidence. 


END OF THB- THIBU VOLUME. 


. S. Brooks, Printer, 
uS, Pat«raoater>Row, London. 






